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SECrnON  I. — AT  COMMON  LAW. 

§  786.  The  contract  of  sale,  like  all  other  contracts,  is 

...  .        jt  •    A       n  -ii        1  •!        ^«  i»        Sale  void  when 

void  when  entered  into  tor  an  illegal  consideration  or  for  entered  into  for 
purposes  violative  of  good  morals  or  prohibited  by  the 
lawgiver.  The  thing  sold  may  l)e  such  as  in  its  nature  cannot  form 
the  subject  of  a  valid  contract  of  sale,  as  an  obscene  book  or  an  inde- 
cent picture,  which  are  deemed  by  the  common  law  to  be  evil  and 
noxious  things.  The  article  sold  may  be  in  its  nature  an  innocent  and 
pro|)er  subject  of  commercial  dealings,  as  a  drug,  but  may  be  know- 
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ingly  sold  for  the  purpose,  prohibited  by  law,  of  adulterating  food  or 
drink.  Or  the  sale  may  be  prohibited  by  statute  for  revenue  purposes^ 
or  other  motive  of  public  policy.  In  all  these  cases  the  law  permits 
neither  party  to  maintain  an  action  on  such  a  sale. 

§  787.  [It  is  important,  however,  to  observe   thrt  although   the 

courts  will  not  entertain  an  action  either  to  enforce  an  un- 

lawfi'aagwj^'   lawful  agreement  or  to  have  an  unlawful  agreement  set 

meni  is  6xecu-  •i/'i^»a.ii_  «t  *•!•  i  i. 

toryoniy,  aside  after  it  has  been  executed,  yet  it  money  has  been 
gooda  reclaim  paid,  or  goods  havc  been  delivered  under  an  unlawful 
agreement,  which  remains  in  other  respects  executoi'y,  the 
party  paying  the  money  or  delivering  the  goods  may  repudiate  the 
transaction,  and  recover  back  his  money  or  gO(Kls.  •  The  action  is  then 
founded,  not  upon  the  unlawful  agreement,  but  upon  its  disaffirmance. 
Taylor  v.  Bow-  Thus,  in  Taylor  V.  Bowers,  (a)  the  plaintiff  had  assigned 
*"•  and  delivered  goods  to  one  Alcock  for  the  purpose  of  de- 

frauding his  (the  plaintiff's)  creditors.  Alcock,  without  the  plaintiff's 
assent,  executed  a  bill  of  sale  of  the  goods  to  the  defendant,  who  was 
aware  of  the  illegal  transaction.  It  was  hpld  that  the  plaintiff  was 
entitled  to  repudiate  the  transaction,  and  recover  his  goods  from  the 
defendant.  Mellish,  L.  J.,  said,  "  If  money  is  paid,  or  goods  de- 
livered, for  an  illegal  purpose,  the  person  who  had  so  paid  the  money 
or  delivered  the  goods  may  recover  them  back  before  the  illegal  pur- 
pose is.carried  out;  but  if  he  waits  till  the  illegal  purpose  is  carried 
out,  or  if  he  seeks  to  enforce  the  illegal  transaction,  in  neither  case  can 
he  maintain  an  action.'^ 

Law  same  in  '^^^^  ^^^  ^*®  ^^^  recently  been  laid  down  to  the  same 
America.  ^ff^^  ^y  jjjg  Supreme  Court  of  the  United  States.  (6)  1 

(a)  1  Q.  B.  D.  291,  C.  A.,  and  see  ing  that  the  sale  was  illegal.  Burkholder 
Sjmons  V.  Huglies,  2  Eq.  475,  479.  v.  Beeiem,  65   Penna.    496 ;   Stanley  v. 

(b)  Spring  Co.  v.  Knowlton,  13  Otto  49.    Chamberlin,  39  N.  J.  L.  565. 

1.  An  Unlawful  Agreement  may  be  The  Law  Aids  Neither  Party  to  an 
Disaffirmed  Before  Execution.— Knowl-  Illegal  Contract. — After  the  contract  hns 
ton  V.  Congress  and  Empire  Spring  Co.,  been  executed,  a  party  who  knew  of  the 
67  N.  Y.  518.  See  dissenting  opinion  illegality  cannot  be  aided  in  disaffirming 
(p.  540)  of  Dwighty  Comm'r,  which  was  it.  Tliusin  Myers  v.  Meinrath,  101  Mass. 
followed  by  United  States  Supreme  Court  366,  a  coat  was  exchanged  for  jewelry, 
in  same  case,  103  U.  S.  49.  Merritt  v.  The  jewelry  was  returned  and  suit  whs 
Millard,  4  Keyes  208 ;  White  v.  Franklin  brouglit  for  the  price  of  the  coat,  but 
B^nk,  22  Pick.  181 ;  Lowell  v.  Boston,  failed  because  of  the  illegality  of  the  con- 
Ac.,  B.  B.,  23  Pick.  24.  So,  also,  the  tract,  which  was  made  on  Sunday. 
buyer  may  avoid  the  sale  and  recover  Thereupon  the  coat  was  demanded  and 
back  the  price  or  discoyery  of  facts  show-  troyer    brought.    But    Wells,  J.,  said  : 
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§  788.  The  subject  will  be  oonsidereil  in  two  parts :     1st,  with  refer- 
ence to  the  common  law;  2nd,  the  acts  of  parliament. 

At  common  law  the  rule  is  invariable :     Ex  turpi  causa  non  oritur 
actio.    And  this  rule  is  as  applicable  to  a  statement  of  de-  me^,  ^^^  „„, 
fence  as  to  a  statement  of  claim ;  for,  as  was  said  by  Lord  dIfence*lJ°weii 
Mansfield  in  Montefiori  v.  Montefiori, (o)  "no  man  shall  "fo'«^«'io"- 
set  up  his  own  iniquity  as  a  defence  any  more  than  as  a  cause  of 
action.'^  (d)^    Sales  are  therefore  void,  and  neither  party  can  maintain 

''The  illegality  la  inseparably  connected  2.  The  Test  is  Whether  the  Case  or 
vith  the  origin  of  the  cause  of  action,  and  Detence  is  Made  out  Through  the  Aid 
it  is  immaterial  which  party  discloses  it  of  the  Illegal  Contract. — If  so  it  must 
to  the  court  The  ends  of  justice  are  fail.  Taylor  v.  Chester,  L.  R.,  4  Q.  B. 
found  to  be  best  secured  by  permitting  it  309|  314 ;  Swan  v.  Scott,  11  S.  <&  R.  155; 
to  be  thus  administered  upon  one  of  two  Hippie  v.  Rice,  28  Penna.  406;  Fowler  t. 
ofiending  parties  ai  the  instigation  of  the  Scully,  72  Penna.  456,  46d ;  Gilliam  v. 
other."  (But  Sunday  contracts  in  some  Brown,  4S  Miss.  641,  660 ;  Roby  v.  West, 
states  are  an  exception  to  this  rule.  See  4  N.  H.  290 ;  Welch  v.  Wesson,  6  Gray 
post  notes  34  and  35.)  See  Horton  v,  505;  Phalen  i;.  Clark,  19  Conn.  421. 
Buffinton,  105  Mass.  399 ;  McWilliams  v.  But  this  is  said  to  be  too  narrow  in 
Phillips,  51  Miss.  196 ;  Ratcliffe  v.  Smith,  Hanauer  v.  Woodruff,  15  Wall.  439,  443, 
13  Bush  172 ;  Penn  v.  Bommann,  102  111.  as  not  including  the  case  of  goods  sold 
523;  Banking  Co.  v.  Kantenberg,  103  111.  with  knowledge  of  intent  to  use  them  to 
460.  No  action  can  be  brought  for  fraud  further  crime.  It  is  immaterial  whether 
in  an  illegal  contract.  See  post  note  36.  plaintiff  or  defendant  first  urges  the  iile- 
Smith  V,  Bean,  15  N.  H.  577  ;  Gunderson  gality.  When  disclosed,  the  party  rely- 
9.  Richardson,  56  Iowa  56;  Robeson  v,  ing  on  it  for  relief  will  fail.  Sampson  v. 
French,  12  Mete.  24;  Way  ».  Foster,  1  Shaw,  101  Mass.  145,  151 ;  Mverst.  Mein- 
Allen  408  ;  Gregg  v.  Wyman,  4  Cush.  322.  rath,  101  Mass.  366 ;  Hanauer  v.  Wood- 
Otherwise  if  the  unlawful  contract  is  not  ruff,  15  Wall.  439,  443 ;  Laing  v.  McCall, 
essential  t9  the  case  of  plaintiff.    Welch  50  Vt.  657. 

V.  Wesson,  6  Gray  505.    In  Block  v.  Mc-  Dealings   With   Property    Illegally 

Murry,  56  Miss.  217^ it  was  held  that  if  a  Acquired. — Although  the  illegal  contract 

man  induced  to  make  a  contract  on  Sun-  is  void,  yet,  after  it  has  been  executed, 

day  was  intoxicated  to  a  degree  that  he  legal  contracts  with  respect  to  the  subject 

was  not  competent  to  make  a  contract,  he  matter  will  be  sustained.    In  Lestapies  v. 

might  avoid    it.    And   so  where  cattle  Ingraham,  5  Penna.  81,  Gibson,   C.  J., 

were  obtained  on  Sunday  through  pre-  said  :    **  True  it  is  that  an  illegal  contract 

vious  fraudulent  representations,   and  a  will  not  be  executed,  but  where  it  has 

subsequentpromisetopay  wasmade,  asuit  been  executed  by  the  parties  the  money 

was  sustained.     Winchell  v.   Carey,   115  or  thing  which  was  the  product  of  it  may 

Ma88.560.     As  to  ratification  of  Sunday  be  a  legal  consideration  among  themselves 

contracts,  see  post  note  39.  -for  a  promise  either  express  or  implied, 

(e)  1  Wm.  Bl.  363 ;  and  see,  also,  Doe  and  the  court  will  not  unravel  the  trans- 

d.  Roberts  v.  Roberts,  2  B.  &  Aid.  367.  action   to  discover  its  origin."    Fox  v. 

(d)  See  the  authorities  collected  in  the  Cash,  11   Penna.  207.      In    Randon   v. 

notes  to  the  leading  case  of  Collins  v.  Toby,  11  How.  493,  520,  the  suit  was  on 

Blantem,  in  1  Sm.  L.  C.  (8ih  ed.)  387.  a  note  given  for  the  price  of  slaves.    It 
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an  action  on  them,  if  the  thing  sold  be  contrary  to  good  morals  or 
public  decency.  Sales  of  an  obscene  book,  (e)  and  of  indecent  prints 
or  picture*,  (/)  have  been  held  illegal  and  void  at  common  law.  (g) 

Even  where  part  only  of  the  consideration  of  a  contract  is  illegal, 

Consideration     ^^^  wholc  Contract  Is  void  and  cannot  be  enforced.     This 

illegal  in  part,    ^y^  treated  as  established  law  by  Tindal,  C.  J.,  in  Waite 

V,  Jones,  (A)  on  the  authority  of  Featherston  v,  Hutchinson,  (i)  and  was 

affirmed  by  all  the  judges  who  delivered  opinions  in  the 

Exchequer  Chamber  in  Jones  t?.  Waite.  (j)  3 

§  789.  [But  it  is  necessary  to  distinguish  the  case  where  part  of  the 
SnNirabie  eon-  Consideration  for  a  contract  is  illegal,  and  the  contract  is 
*'***■  rendered  void  in  its  entirety,  from  one  where  the  contract 

is  in  its  nature  separable  into  distinct  parts,  and  the  consideration  for 
one  part  is  illegal.  In  the  latter  case,  if  it  is  clear  on  the  face  of  the 
agreement  that  the  parties  intended  it  to  be  carried  into  effect  piece- 
was  held  no  defence  that  the  slaves  had  Shackell  v,  Bozier,  2  Bing.  N.  C.  634 ; 
heen  unlawfully  brought  into  the  state.  Hopkins  v.  Prescott,  4  C.  B.  578 ;  and 
See  Gisaf  v.  Neval,  81  Penna.  354,  where  Harrington  v.  The  Victoria  Giiiying 
it  wa«  held  that  creditors  of  the  grantor  Dock  Co.,  3  Q.  B.  D.  549. 
could  not  take  property  which  he  had  3.  An  Entire  Contract,  Illegal  in 
conveyed  to  his  mistress.  An  agent  can-  Part,  is  Void. — Trist  r.  Child,  21  Wall, 
not  retain  from  his  principal  the  fruits  of  441 ;  Meguire  v.  Gorwine,  101  U.  S.  108 
an  unlawful  traffic.  Gilliam  o.  Brown,  Filson  v.  Himes,  5  Penna.  452,  456 
43  Miss.  641,  660;  Planters'  Bank  «.  Saratoga  Bank  o.  King,  44  N.  Y.  87,  91 ; 
Union  Bank,  16  Wall.  483;  Brooks  v,  Woodruffr.Hinman,  11  Vt.  592;  Snyder 
Martin,  2  Wall.  79;  McBlair  v.  Gibbes,  v.  Willey,  83  Mich.  483,  495;  Appeal  of 
17  How.  232.  But  these  decisions  are  Bredin,  92  Penna.  241,  247  ;  Carleton  v. 
questioned  in  New  Jersey,  and  it  was  Whitcher,  5  N.  H.  196;  Kimbrough  v, 
held  that  where  the  traffic  is  a  crime,  Lane,  11  Bush  556 ;  Lindsay  v.  Smiih,  78 
such  as  the  sale  of  lottery  tickets,  the  N.  0.  328 ;  Laing  v.  McCall,  50  Vt  657. 
courts  will  not  interfere  between  partners.  Where  a  note  is  given  for  the  price  of 
Watson  V.  Murray,  23  N.  J.  Eq.  257 ;  goods  sold  in  part  legally  and  in  part 
Todd  V,  Rafferty,  30  N.  J.  Eq.  254 ;  illegally,  no  recovery  can  be  had  on  the 
Gregory  c,  Wilson,  36  N.  J.  L.  320.  note.    Widoe  r.  Webb,  20  Ohio  St.  431 ; 

(e)  Popplett  V,  Stockdale,  Ry.  &  Moo.  Deering  v.  Chapman,  22  Me.  488.  But 
337.  no  doubt  a  recovery  might  be  sustained 

(/)  Fores  v.  Johns,  4  Esp.  97.  on  the  legal  sales  if  separable  from  the 

{g)  As  to  immoral  considerations,  see  illegal.  See  next  note.  Some  cases  sus- 
per  Lord  Selborne  in  Ayerst  v,  Jenkins,  tain  a  recovery  to  the  extent  of  the  price 
16  Eq.,  at  p.  282.  of  the  lawful  sales  represented  by  the 

(A)  i  Bing.  N.  C.  656.  note.    Hynds  «.  Hays,  25  Ind.  31 ;  War^ 

(%)  Cro.  Eliz.  199.  ren  o.  Chapman,  105  Mass.  87. 

0)  5  Bing.   N.    C.   341.     See,    also, 
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meal,  the  illegality  of  the  consideration  for  one  part  will  not  prevent 
the  other  legal  part  of  the  contract  from  being  enforced,  (k)  ]  4 

In  Scott  V.  Gillmore,  (l)  a  bill  of  exchange  was  held  void  where  part 
of  the  consideration  was  for  spirits  sold  in  violation  of  the  ^   ^^    ^„, 
tippling  acts.     But  in  Crookshank  v.  Rose,  (m)  where  the  raore- 
action  was  brought  on  a  promissory  note  and  a  bill  of  ex-  crookshank «. 
change  given  at  the  same  time  in  payment  of  a  sailor's 
bill  to  his  landlord,  in  which  were  items  for  spirits  sold  illegally,  it 
appeared  that  the  whole  amount  of  the  charge  for  spirits  was  less  than 
either  of  the  two  securities  ;  and  Lord  Tenterden  held  that  one  security 
might  be  recovered  because  the  plaintiff  liad  the  right  to  appropriate 
the  other  to  all  the  illegal  ciiarges,  which  it  was  more  than  sufficient  to 
cover. 

And  the  principle  does  not  apply  to  cases  in  which  me  court  de- 
termines covenants  in  restraint  of  trade  to  be  illegal  because  unreason- 
able j  for  in  such  cases  the  courts  will  enforce  the  covenants  so  far  as 
reasonable,  and  reject  only  the  excess,  (n)  5 

§  790.  The  sale  of  a  thing  in  itself  an  innocent  and  proper  article 
of  commerce  is  void  when  the  vendor  sells  it,  knowing 
that  it  is  intended  to  be  used  for  an  immoral  or  illecral  iuiiocemiu 

*=*        itself,  when 

purpose.     In  several  of  the  earlier  cases  something  more  u*^"1**rj*d**d" 
than  this  mere  knowledge  was  held  necessary,  and  evi-  ^^*'®^^p"" 
dence  was  required  of  an  intention  on  the  vendor's  part 
to  aid  in  the  illegal  purpose,  or  profit  by  the  immoral  act.     The  later 
decisions  overrule  this  doctrine,  as  will  appear  by  the  authorities  now 
to  be  reviewed.  ® 


{k)  Odessa  Tramways  Co.  v.  Mendel,  8 
Ch.  D.  235,  C.  A. 

4.  A  Severable  Contract  May  be 
Illegal  in  Part  and  Valid  in  Part.— 
Walker  v.  Lowell,  28  N.  H.  138,  146; 
Carleton  v.  Woods,  28  N.  H.  291 ;  Drew 
V.  Blake,  38  Me.  528 ;  Boyd  v,  Eaton,  44 
Me.  51 ;  Frazies  v.  Thompson,  2  Watts  & 
8.  235  ;  Dackman  v.  Hagerty,  6  Watts  65 ; 
Yundt  V.  Roberts,  6  S.  &  R.  139 ;  Erie 
Railway  v.  Union  Locomotive  Co  ,  35  N. 
J.  L.  240 ;  Ohio,  ex  rel.  Laskey«  v  Board 
of  Education,  35  Ohio  St.  619,  527. 

(0  3  Taunt  226. 
.  (m)  5  C.  &  P.  19. 

(n)  See  the  cases  of  Mallan  v.  May, 


Green  v.  Price,   and    others  cited  fH>9tj 
"Restraint  of  Trade,"  |  814. 

5.  But  see  Saratoga  Co.  Bank  v.  King, 
44  N.  Y.  87,  where  the  cases  cited  in  note 
(n)  were  not  followed,  though  cited  by 
counsel.    See  post  note  22. 

6.  Sale  for  an  Unlawful  Use.— The 
modern  English  doctrine,  as  slated  in  the 
text,  has  been  adopted  by  some  of  the 
American  courts;  and  where  the  unlaw* 
ful  use  intended  amounts  to  a  felony,  by 
all.  Hooker  r.  De  Palos,  28  Ohio  St. 
251;  Suit  v.  Woodhall,  113  Mass.  391; 
Riley  v.  Jordan,  122  Mass.  231;  Wilson 
V.  Slratton,  47  Me.  120,  126;  Tolraan  v, 
Johnson,  43  Iowa  127  ;  Hanauer  v.  Doane, 
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In  Faikney  v.  Reynous,  (o)  which  came  before  the  King's  Bench  in 
FWkncy».  1767,  a  party  had  paid,  at  the  request  of  another,  money 
ReynouB.  q,^  ^  contract,  which  was  illegal,  and  sued  for  its  recovery. 

12  Wall.  342.    But  the  following  is  the  Ark.  209 ;  Milner  v.  Patton,  49  Ala.  423, 

doctrine  generally  received.  426 ;  Boquemore  v.  Allowaj,  33  Tex.  461 ; 

Mere  Knowledge  of  the  Seller  that  Levris  v.  Latham,  74  N.  C.  283. 
the  Buyer  Intends  an  Unlawful  Use  Sales  for  an  Unlawful  Use  in  An- 
of  the  Qoods  will  not  Avoid  the  Con-  other  State. — A  sale  made  and  corn- 
tract. — This  is  the  American  doctrine  pleted  in  one  state  and  valid  there,  will 
sustained  by  the  clear  weight  of  author-  sustain  a  recovery  in  another  state  where 
ity,  and  is  founded  op  tlie  decision  of  such  sale  Is  invalid,  though  the  seller 
Hodgson  V,  Temple,  stated  post  {  791.  knew  that  the  buyer  intended  to  violate 
Armstrong  v.  Toler,  11  Wheat.  258 ;  Wal-  the  laws  of  the  latter  state.  This  ques- 
lace  V.  Lark,  12  S.  0.  576;  Hill  v.  Spear,  tion  has  often  arisen  where  liqaor  has 
60  N.  H.  263  y' Tracy  v,  Talmage,  14  N.  been  sold  to  be  Bent  into  a  state  having  a 
Y.  162 ;  Webber  v.  Donnelly,  33  Mich,  prohibitory  liquor  statute,  and  the  law 
469,  472 ;  Bickel  «.  Sheets,  24  Ind.  1 ;  was  held,  as  above  stated,  in  Green  v. 
Steele  v.  Curie,  4  Dana  381 ;  Cheney  y.  Collins,  3  Cliff.  494,  600,  after  a  thorough 
Duke,  10  Gill  &  J.  11 ;  Harris  v.  Run-  review  of  the  authorities.  To  the  same 
Dels,  12  How.  79 ;  Michael  v.  Bacon,  49  effect  see  Hill  v.  Spear,  50  N.  H.  253 ; 
Mo.  474  ;  Gay  lord  v.  Soragen,*32  Vt.  110;  Sortwell  v,  Hughes,  1  Curt.  244;  Orcutt 
Armfield  r.  Tate,  7  Ired.  L.  258 ;  Hedges  v.  Nelson,  1  Gray  536 ;  Lindsey  v.  Stone, 
V.  Wallace,  2  Bush  442  ;  Bishop  V.  Honey,  123  Mass.  332;  Jameson  v.  Gregory,  4 
84  Tex.  245;  McKinney  t>.  Andrews,  41  Mete.  (Ky.)  363.  (This  is  a  lottery  ca^e. 
Tex.  363.  But  a  purchase  made  with  in-  See,  on  the  other  band,  Watson  r.  Murray, 
tent  to  use  the  property  to  commit  a  23  N.  J.  Eq.  257.)  See,  contra,  Wilson  v. 
felony  or  a  crime  involving  great  moral  Stratton,  47  Me.  120,  126.  In  Maine,  by 
turpitude,  if  known  to  the  seller,  will  special  statute,  no  recovery  can  be  had 
prevent  a  recovery  of  the  price.  Brickell  for  liquor  sold  in  any  state,  though  the 
V.  Sheets,  24  Ind.  1,  6 ;  Steele  v.  Curie,  4  seller  did  not  know  it  was  to  be  used 
Dana  381.  in  Maine.     Mersevey  v.  Gray,  55   Me. 

Sales  in  Aid  of  Treason. — Such  sales  540.    And  a  sale  against  good  morals  or 

cannot  be  enforced.    So  where  an  agent  public  policy  will  not  be  enforced,  though 

of  the  confederate  government  gave  notes  valid  where  made.    Watson  v.  Murray,  23 

for  supplies,  the  seller,  knowing  for  what  N.  J.  £q.  257 ;  Frazier  v.  Fredericks,  24 

purpose  the  supplies  were  to  be  used,  it  N.  J.  L.  162. 

was  held  that  the  seller  could  not  recover.  A  Seller  who  Assists  in  the  Viola- 

The  ground  upon  which  the  judgment  tion  of  Law  cannot  Recover. — Where 

was  placed  was  that  the  sale  was  in  aid  the  seller  goes  beyond  the  act  of  selling 

of  treason.    Hanauer  v,  Doane,  12  Wall,  and  assists  the  buyer  in  his  design  to  viu- 

842 ;    Texas    v.    White,  7    Wall.    700 ;  late  the  law,  the  contract  will  be  void. 

Thomas  v    City  of  Richmond,  12  Wall.  Foster  v.  Thurston,  11  Cush.  322;  Aiken 

349;    Hanauer  v.  Woodruff,   15    Wall,  v,  Blaisdell,  41  Vt.  655,668;  Gaylord  i. 

439;  Carlisle  v  United  States,  16  Wall.  Sora<]:en,  32  Vt.  110;  Banchor  v.  Mansel, 

147,   150;    Sprott   t>.  United  States,   20  47  Me.  58;  Skiff  ».  Johnson,  57  N.  H. 

Wall.  469,  463 ;  Whitfield  v.  United  States  475 ;  Arnot  t.  Pittston,  Ac,  Coal  Co.,  68 

92  U.  S.  166,  170 ;  Dewing  v.  Perdicaries,  N.  Y.  558. 

96  U.  S.  193,  195 ;  Tatum  r.  Kellv,  25  (o)  4  Burr.  2070. 
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Judgment  was  given  for  the  plaintiff,  Lord  Mansfield  saying :  "One 
of  these  two  persons  has  paid  money  for  the  other,  and  on  his  account, 
and  he  gives  him  his  bond  to  secure  the  repayment  of  it.  Thia  is  not 
prohibited.  He  is  not  concerned  in  the  use  which  the  other  makes  of  Vie 
money.^' 

This  case  was  followed,  in  1789,  by  the  judges  in  Petrie  v.  Han- 
nay,  (p)  but  with  evident  reluctanoe,  and  many  ex|)res-  p^^^j^  ^ 
sions  of  hesitation,  especially  by  Lord  Kenyon.     Much  *^»^*y- 
stress  was  laid  in  both  decisions  upon  a  supposed  distinction  between 
the  law  applicable  to  the  case  of  a  contract  which  was  nullum  in  se, 
and  one  which  was  malum  prohibitum. 

These  two  cases  were  repeatedly  questioned  and  disapproved,  as  will 
be  seen   by  reference  to  Booth  r.  Hodgson,  {p)  Aubert  v.  Maze,  {q) 
Mitchell  V,  Cockburn,  (r)  Webb  r.  Brooke,  («)  and  Langton  r.  Hughes  j 
(Q  and  in  these,  as  well  as   in   many  subsequent  cases,  naiuminf 
the  distinction  drawn  between  a  thing  malum  in  se  and  jfaiumpro- 
malum  prohibitum  was  overruled.  hibitum. 

§  791.  In  1803,  the  case  of  Bowry  v.  Bennet(u)  was  tried  before 
Lord  Ellenborough.  A  prostitute  was  sued  for  the  value  ^^  ^  ^^^^ 
of  clothes  furnished,  and  pleaded  that  the  plaintiff  well  "***'• 
knew  her  to  be  a  woman  of  the  town,  and  that  the  clothes  in  question 
were  for  the  purpose  of  enabling  her  to  pursue  her  calling.  His  Lord- 
ship said :  '*  It  must  nt>t  only  be  shown  that  he  had  notice  of  this,  biU 
that  he  expected  to  be  paid  from  the  profits  of  the  defendant's  prostitu-. 
iiony  and  that  he  sold  the  clothes  to  enable  her  to  carry  it  on,  so  thai 
he  might  appear  to  have  done  something  in  furtherance  of  it" 

In  1813,  Hodgson  v.  Temple  (a?)  was  decided.  There  the  action  was 
for  the  price  of  spirits,  sold  with  the  knowledge  that  de-  Hodgson  ». 
fendant  intended  to  use  them  illegally.  There  was  a  ver-  temple. 
diet  for  plaintiff,  and  a  motion  for  new  trial  was  refused  by  the  court, 
Sir  James  Mansfield  saying:  "This  would  be  carrying  the  law  much 
further  than  it  has  ever  yet  been  carried.  The  merely  selling  goods, 
knowing  that  the  buyer  will  make  an  illegal  use  of  them,  is  not  sufficient 

(p)  3  T.  R.  418.  Churchill,  there  cited  in  argument ;  Gi- 

(p)  6  T.  .B.  405.  rardy  v,  Richardson,  1  Esp.  13 ;  Jennings 

iq)  2  Bos.  i^  P.  371,  V.  Throgmorton,  Ry.<&  Moo.  251 ;  Apple- 

(r)  2  H.  Bl.  379.  ton  v,  Campbell,  2  C.  &  P.  347 ;  and 

(a)  3  Taunt.  0.  Smith  v.  White,  1  Eq.  626 ;  35  L.  J.,  Ch. 

(0  1  M.  <&  S.  69*4.  454. 
(tt)  1  Camp.  348.    See,  also,  Llovd  v.        (x)  5  Taunt.  181. 
Johnson,  1  B.  &  P.  340;  and  Crisp  v. 
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to  deprive  the  vendor  of  his  jud  right  of  payment,  but  to  effect  that,  it 
is  necesaai^  that  the  vendor  should  be  a  sharer  in  tlie  illegal  transac- 
tion." 7 

§  792.  This  decision  was  given  in  November,  1813,  and  is  the  more 
Lanirtonr.  remarkable  because  the  case  of  Langton  v.  Hughes  (y) 
Hughes.  iij^j  \yQQn  decided  exactly  to  the  contrary  in  the  King's 

Bench,  in  the  month  of  June,  in  tlie  same  year,  and  was  not  noticed 
by  the  counsel  or  the  court  in  Hodgson  v.  Temple.  Langton  v,  Hughes 
was  first  tried  before  Lord  Ellenborough  at  Nisi  Prius.  It  was  an 
action  for  the  price  of  drugs  sold  to  the  defendants,  who  were  brewers, 
the  plaintiffs  knowing  that  defendants  intended  to  use  the  drugs  for 
mixing  with  beer,  a  use  prohibited  by  statute.  His  Lordship  charged 
the  jury  that  the  plaintiffs  in  selling  drugs  to  the  defendants,  knowing 
that  they  were  to  be  used  eonirai^  to  the  statute,  were  aiding  t/iem  in  the 
breach  of  that  act,  and  therefore  not  entitled  to  recover.  He,  however, 
reserved  the  point.  The  ruling  was  maintained  by  all  the  judges,  and 
it  was  distinctly  asserted  as  the  true  principle,  that  "  parties  who  seek 
to  enforce  a  contract  for  the  sale  of  articles,  which  in  themselves  are 
perfectly  innocent,  but  which  were  sold  with  a  knowledge  that  they  were 
to  be  used  for  a  purpose  which  is  prohibited  by  law,  are  not  entitled  to 
recover."  (z) 

§  793.  The  leading  case  of  Cannan  v.  Bryce  (a)  was  decided  in  the 
Ouinanr  King's  Bench  in  1819.  The  question  was  whether 
Bryoe.  moucy  lent  for  tlie  purpose  of  enabling  a  party  to  pay 

for  losses  and  compounding  differences  on  illegal  stock  transactions 
could  be  recovered.  All  the  previous  cases  were  reviewed,  and  the 
court  took  time  to  consider.  The  opinion  was  delivered  by  Abbott,  C. 
J.,  and  the  principle  was  stated  as  follows:  /^The  statute  in  question 
has  absolutely  prohibited  the  payment  of  money  for  compounding 
differences  (t.  e.  in  stock-bargains) ;  it  is  impossible  to  say  that  making 
such  payment  is  not  an  unlawful  act;  and  if  it  be  unlawful  in  one 
man  to  pay,  how  can  it  be  lawful  for  another  to  furnish  him  with  the 
means  of  payment?  It  will  be  recollected  that  I  am  speaking  of  a 
case  wherein  the  means  were  furnished  with  a  full  knowledge  of  tlie 

7.  This  has  been  widely  followed  in        {y)  1  M.  &  S.  593. 
America,  and  is  a  correct  statement  of  the        (f )  Per  Le  Blanc,  J.,  and  see  the  strong 

law  as  held  in  most  of  the  states,  with  this  observations  of  £jre,  C.  J.,  in  Lightfoot 

modification,  that  the  unlawful  use  be  not  v,  Tennant,  1  B.  &  P.  551. 
a  felony  or  crime  involving  great  morail        (a)  3  B.  &  Aid.  179. 
turpitude.    See  ante  note  (5. 
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ohjed  to  which  they  were  to  be  applied^  and  for  the  express  purpose  oj 
accomplishing  thai  objed.  The  money  lent  was,  therefore,  held  not 
recoverable.  The  case  of  Langton  i;.  Hughes  was  approved  and  fol- 
lowed, while  Faikney  v,  Reynous  and  Petrie  v.  Hannay  were  prac- 
tically overruled,  and  the  distinction  between  malum  prohibitum  and 
malum  in  se  pointedly  repudiated.  8 

In  McKinnell  v.  Robinson,  (6)  in  the  Exchequer,  in  1838,  it  was 
held,  that  money  knowingly  lent  for  gambling  at  a  game  McKinnell  r. 
prohibited  by  law,  could  not  be  recovered,  the  case  of   RoWnaon. 
Cannan  v.  Bryce  being  referred  to  by  the  court  as  the  decisive  author- 
ity on  this  subject. 

§  794.  The  latest  case,  that  of  Pearce  t?.  Brooks,  (o)  was  decided  in 
the  same  court  in  1866.  The  plaintiff  had  supplied  a  pearcev. 
brougham  to  a  prostitute.  The  evidence  showed  that  the  S"****^*- 
plaintiff  knew  the  defendant  to  be  a  prostitute,  but  there  was  no  direct 
evidence  that  plaintiff  knew  that  the  brougham  was  intended  to  be 
used  for  the  purpose  of  enabling  the  defendant  to  follow  her  vocation  ; 
and  there  was  no  evidence  that  plaintiff  expected  to  be  paid  out  of  the 
wages  of  prostitution.  The  jury  found  that  the  defendant  did  hire 
the  brougham  for  the  purpose  of  her  prostitution,  and  that  the  plaintiff 
knew  it  was  supplied  for  thai  purpose.  It  was  AeW,  first,  not  necessary 
to  show  that  plaintiff  expected  to  be  paid  from  the  proceeds  of  the 
immoral  act;  secondly,  that  the  knowledge  by  the  plaintiff  that  the 
woman  was  a  prostitute  being  proven^  the  jury  were  authorized  in  infer^ 
ring  that  the  plaintiff  also  knew  the  purpose  for  which  she  wanted  an 
ornamental  brougham;  and  thirdly,  that  this  knowledge  was  sufficient 
to  render  the  contract  void,  on  the  authority  of  Cannan  v.  Bryce,  which 
was  recognized  as  the  leading  case  on  the  subject. 

§  795.  [In  a  recent  case  the  Supreme  Court  of  the  United  States 
held,  that  a  purchaser  of  cotton  from  the  government  of  casein 
the  Confederate  States,  who  knew  that  the  purchase  money  -*^'»*e"<»' 
went  to  sustain  the  rebellion,  was  not  entitled  to  the  proceeds  of  the 
cotton  which  had  been  captured  and  sold  by  the  government  of  the 
United  States  under  the  captured  and  abandoned  property  act,  1863. 
The  question  involved,  however,  seems  rather  to  be  one  of  ownership 
than  of  contract    See  the  dissenting  judgment  of  Field,  J.  (d)]^ 

8.  See  ante  note  6.  {d)  Sprott  v.  United  States,  20  Wall. 

(b)  3  M.  ^  W.  435.  459.    See,  also,  Hanaoer  v.  Doane,  12 

(c)  L.  B.,  1  Ex.  212.    See,  also,  Taylor  Wall.  342 ;    Hanauer   v.  Woodruff,  16 
r.  Cheater,  L.  R.,  4  Q.  B.  309,  and  Biiott  Wall.  439. 

V.  Arnciit,  Ir.  K.,  2  C.  L.  1.  9.  See  ante  note  6. 
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By  the  common  law,  a  sale  to  an  alien  enemy  is  void,  all  commercial 
SAietoan  intercounje  being  strictly  prohibited  with  an  alien  enemy, 

alien  euemy.      g^y^  Qjj]y  ^jien  Specially  liccDsed  by  the  sovereign,  (e)  ^0 

§  796.  Smuggling  contracts  are  also  illegal,  and  where  a  party  in 
England  sent  an  order  to  Guernsey  for  goods,  which  were 
TO?"n5!t»I*  to  be  smuggled  into  this  country,  the  court  held  that  the 
BiKSM  V.  plaintiffs,  who  were  Englishmen,  residing  here,  and  part« 

'*'^"  ners  of  the  vendor  in  Guernsey,  were  not  entitled  to  re- 

abroad.  cover.  (/)     Tlus  casc  was  followed  in  Clugas  r.  Pena- 

Hoimnnv.  luua.  {q)  But  whore  the  plaintiff,  a  foreigner,  sold  goods 
abroad  to  the  defendant,  knowing  his  intention  to  smuggle 
them,  but  having  no  concern  in  the  smuggling  scheme  itself,  the  Court 
of  King's  Bench  held,  that  the  sale  was  complete  abroad ;  was  gov- 
erned by  foreign  law ;  was  not  immoral  nor  illegal  ihere^  because  no 
country  takes  notice  of  the  revenue  laws  of  another ;  that  the  goods 
were  not  sold  to  be  delivered  in  England,  but  were  actually  delivered 
in  the  foreign  country,  and  that  the  plaintiff  was  therefore  entitled  to 
recover.  (A) 

In  Waymell  v.  Reed,  (t)  the  goods  were  sold  abroad,  and  plaintiff 
waymeu  v.        iuvokcd  the  dccision  in  Holman  v.  Johnson,  but  was  not 

Reed. 

^  ,    ^     ^       permitted  to  recover,  because  he  had  aided  the  purchaser 

Sale  abroad  ;         ,  .  .  . 

j^^ere  ^'ndor    in  hls  Smuggling  purposes,  by  packing  the  goods  in  a  par- 
■magsrior.         ticular  manner,  so  as  to  evade  the  revenue. 

In  Pellecat  v.  Angell,  {k)  the  subject  again  came  before  the  Ex- 
chequer Court,  and  the  previous  decisions  were  followed, 
Angell.  the  court  pointing  out  that  the  true  distinction  was  this : 

Distinction  in     Where  the  foreigner  takes  an  actual  part  in  the  illegal 
foreifm  advcuturc,  as  in  packing  the  goods  in  prohibited  parcels, 

when  vendor     or  othcrwisc,  the  ooutract  will  not  be  enforced  :  but  the 

does  or  does  '  ,  ,  , 

am  "***iOT*        mere  sale  of  goods  by  a  foreigner  in  a  foreign  country, 
made  with  the  knowledge  that  the  buyer  intends  to  smug- 
gle them  into  this  country,  is  not  ill^al,  and  may  be  enforced.  (2)  11 

(e)  Brandon  v.  Neebitt,  6  T.  R.  23.  {g)  4  T.  R.  466. 

10.  Dealings  with  the  Public  Enemy.        (h)  Holman  v.  Johnnon,  1  Cowp.  841. 
— Such  dealings  are  void.    Clements  v.        («)  T.  B.  699. 
Ytorria,  14  Hun  151 ;  Bank  of  New  Or-        (ib)  2  C,  M.  A  R  311. 
leans  v.  Matthews,  49  N.  Y.  12 ;  United        (I)  See  Westlake  Private  International 

8taces  v.  Lapene,  17  Wall.  601 ;  Whit-  Law  (1880),  {  203. 
field  V.  United  States,  92   U.    S.    165;        11.  Violation  of  Revenue  Laws.— 

Railev  v.  Gaj,  20  La.  Ann.  158.  Where  an  alien  and  a  native  ciiisen  en- 

(/}  Biggs  V,  Lawrence,  3  T.  B.  454.  gaged  in  frauds  on  the  revenue,  helc"  ^hat 
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§  797.  At  commoD  law,  also,  certain  contracts  are  prohibited  as 
being  against  public  policy.  Most  of  these  are  not  prop- 
erly within  the  scope  of  this  treatise,  such  as  contracts  in  asainst  pabUo 
restraint  of  marriage ;  marriage  brokage  contracts  *  con- 
tracts Gompouuding  felonies,  &g,  Coofiuing  our  attention  to  sales 
ill^l  at  common  law,  because  contravening  or  supposed  to  contra* 
vene  considerations  of  public  policy,  it  is  impossible  not  to  be  im- 
pressed with  the  force  of  the  observations  made  by  the  judges  in 
Richardson  v.  Mellish,  (m)  and  by  Lord  Campbell  in  Hilton  v.  Eck- 
ersley,  (n)  as  well  as  the  striking  illustrations  presented  in  the  reports, 
of  the  justice  of  their  strictures.  Best,  C.  J.,  said :  '*  I  am  not  much 
disposed  to  yield  to  arguments  of  public  policy  :  I  think  the  courts  of/ 
Westminster  Hall  (speaking  with  deference,  as  an  humble  individual' 
like  myself  ought  to  speak,  of  the  judgments  of  those  who  have  gone 
before  me)  have  gone  much  further  than^  they  were  warranted  in< 
going,  on  questions  of  policy.  They  have  taken  on  themselves  some- 
times to  decide  doubtful  questions  of  policy,  and  they  are  always  in/ 
danger  of  so  doing,  because  courts  of  law  look  only  at  the  particular 
case,  and  have  not  the  means  of  bringing  before  them  all  those  con- 
siderations which  enter  into  the  judgment  of  those  who  decide  on 
questions  of  policy.  ♦  *  *  X  admit  that  if  it  can  be  clearly  put 
upon  the  contravention  of  public  policy,  the  plaintiff  cannot  succeed : 
but  it  must  be  unquestionable:  there  must  be  no  doubt.''  Burroughs, 
J.,  joined  in  the  protest  of  the  Chief  Justice  "against  arguing  too 
strongly  upon  public  policy :  it  is  a  very  unruly  horse,  and  when 
once  you  get  astride  it  you  never  know  where  it  will  carry  you.  It 
may  lead  you  from  the  sound  law.  It  is  never  argued  at  all  but  when 
other  points  fail." 

§  798.  In  Hilton  v,  Eckersley,  (o)  the  judges  differed  in  opinion  a» 
to  what  public  policy  really  was  in  the  case  before  them ;  and  Lord 
Campbell  said :  "  I  enter  upon  such  considerations  with  much  reluct- 
ance, and  with  great  apprehension,  when  I  think  how  different  genera- 
tions of  judges,  and  different  judges  of  the  same  generation,  have 
differed  in   opinion  upon  questions  of  political   economy  and  other 

the  alien  coald  not  call  the  native  to  ao-  of  smuggled  goods.    Condon  v.  Walker 

count  for  the  profits.  Cambioso  v.  Moffitt,  1  Yeates  4S3. 

2  Wash.  C.  C.  98.    See  New  Brunswick  (m)  2  Bing.  342. 

Oil  Works  C3o.  v.  Parsons,  20  U.  C.  Q.  B.  (n)  24  L.  J.,  Q.  B.  853 ;  6  E.  &  B.  47. 

631,  535.    No  action  will  lie  for  the  price  (o)  24  L.  J.,  Q.  B.  353 ;  6  E.  &  B.  47. . 

2x 


690  AVOIDANCE  OF  THE  CONTRACT.  [BOOK   IH. 

topics  coDDected  with  the  adjudication  of  sach  cases;  and  I  cannot 
help  thinking  that  where  there  is  no  illegality  in  bonds  and  other  in- 
struments at  common  law,  it  would  have  been  better  that  our  courts 
of  justice  had  been  required  to  give  effect  to  them,  unless  where  they 
are  avoided  by  act  of  parliament/^ 

[There  is  now  a  strong  tendency  towards  controlling  the  exercise  of 
judicial  discretion  in  laying  down  fresh  principles  of  public  policy, 
and  towards  limiting  the  application  of  the  doctrine  to  certain  well- 
known  classes  of  contracts,  and  to  such  contracts  as  may  from  time  to 
time  be  held  by  analogy  to  fall  within  those  classes.  In  a  recent  case 
Jessel,  M.  R.,  said :  ^'  It  must  not  be  forgotten  that  you  are  not  to 
extend  arbitrarily  those  rules  which  say  that  a  given  contract  is  void 
.as  being  against  public  policy,  because  if  there  is  one  thing  which 
more  than  another  public  policy  requires,  it  is  that  men  of  full  age 
and  competent  understanding  shall  have  the  utmost  liberty  of  con- 
tracting, and  that  their  contracts,  when  entered  into  freely  and  volun- 
tarily, shall  be  held  sacred  and  shall  be  enforced  by  courts  of  justice. 
Therefore  you  have  this  paramount  public  policy  to  consider,  that  you 
are  not  lightly  to  interfere  with  this  freedom  of  contract."  (pj]  12 

§  799.  An  illustration  of  the  justice  of  these  remarks  is  to  be  found 
in  the  radical  change  of  public  opinion,  and  of  the  law, 
regn^^d  upon  the  subjects  of  forestalling,  regrating,  and  engrossing, 
*'**"^""^°*'  which  were  reprobated  by  the  common  law  as  against  pub- 
lic policy,  and  punished  as  crimes.  ForedaUing  was  the  buying  or 
contracting  for  any  merchandise  or  victual  coming  in  the  way  to 
market,  or  dissuading  persons  from  bringing  their  goods  or  provisions 
there ;  or  persuading  them  to  enhance  the  price  there.  Regrating  was 
the  buying  of  corn  or  any  other  dead  victual  in  any  market  and  sell- 
ing it  again  in  the  same  market,  or  within  four  miles  of  the  place. 
^Engrossing  was  the  getting  into  one's  possession  or  buying  up  large 
quantities  of  corn  or  other  dead  victuals  with  intent  to  sell  them 
again,  (p)  In  The  King  v.  Waddington,  (g)  the  defendant  was  sen- 
tenced to  a  fine  of  £500  and  four  months'  imprisonment  (L  e.  a  further 
term  of  one  month  in  addition  to  his  previous  confinement  of  three 
months,)  for  the  ofience  of  trying  to  raise  the  price  of  hops  in  the  mar- 

(p)  The  Printing  and  Numerical  Co.  v,  12.  See  Hill  v.  Bpear,  60  N.  H.  253. 

Sampson,  19  £q.,  at  p.  465,  adopted  by  (p)  4    Black.    Com.    158;    and    Mr. 

£ry,  J.,  in  Bousillon  v.  Bousillon,  14  Ch.  Chitty's  note,  (ed.  1844.) 

D.,  at  p.  365.  (q)  1  East  143. 
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ket  by  telling  sellers  that  hops  were  too  cheap,  and  planters  that  they 
had  not  a  fair  price  for  their  hops;  and  contracting  for  one-fifth  of  the 
produce  of  two  counties  when  he  had  a  stock  in  hand  and  did  not  want 
to  buy,  but  merely  to  speculate  how  he  oould  enhance  the  price.  Lord 
Kenyon  made  many  observations  on  the  subject  of  public  policy,  dis- 
cussed the  doctrine  of  free  trade,  referred  to  his  study  of  Smith's 
Wealth  of  Nations  and  other  writings  on  political  economy,  and  de- 
clared that  the  defendant's  was  ^'an  offence  of  the  greatest  magni- 
tude ; ''  that  *'  no  defence  could  be  made  for  such  conduct ; "  that  the 
policy  of  the  common  law,  which  he  declared  to  be  still  in  force  on 
this  subject,  was  ^*  to  provide  for  the  wants  of  the  poor  laboring  classes 
of  the  country :  and  if  humanity  alone  cannot  operate  to  this  end, 
interest  and  policy  must  compel  our  attention  to  it."  The  passing  of 
sentence  was  postponed  to  the  next  term,  and  Grose,  J.,  in  delivering 
the  opinion  of  the  court,  said  :  "  It  would  be  a  precedent  of  most  awfid 
moment  for  this  court  to  declare  that  hops,  which  are  an  article  of  mer- 
chandise, and  which  we  are  compelled  to  use  for  the  preservation  of  the 
common  beverage  of  the  people  of  this  country,  are  not  an  article,  the 
price  of  which  it  is  a  crime,  by  undue  means,  to  enhance." 

§  800.  The  common  law  rules  on  the  subject  of  these  offences  were 
abolished  by  the  statute  7  and  8  Vict.,  c.  24,  and  although 
no  l^islation  on  the  subject  has  taken  place  in  America,  raiesaboi- 
Mr.  Story  says :  (r)    "  These  three  prohibited  acts  are  not  vict.,'c.  24. 
only  practiced  every  day,  but  they  are  the  very  life  of   Law  in 
trade,  and  without  them  all  wholesale  trade  and  jobbing 
would  be  at  an  end.     It  is  quite  safe,  therefore,  to  consider  that  they 
would  not  now  be  held  to  be  against  public  policy." 

Notwithstanding  these  observations,  it  is  quite  beyond  doubt  that 
there  are  various  well-defined  cases  where  contracts  of  sale  are  still 
held  ill^al  at  common  law  as  being  violative  of  public  policy  and  the 
interests  of  the  state.  These  are  chiefly — 1st.  Contracts  for  the  sale 
of  o£Bces  or  the  fees  or  emoluments  of  office;  2d.  Contracts  of  sale  in 
restraint  of  trade ;  and  3d.  Contracts  for  the  sale  of  law-suits,  or  inter- 
ests in  litigation. 

§  801.  Contracts  for  the  sale  or  transfer  of  public  offices  or  appoint- 
ments, or  the  salary,  fees,  or  emoluments  of  office,  have  in  Q^Q^n^^  f^r 
many  cases  been  prohibited  by  statute,  as  will  presently  ■^•o'offlo^ 
be  shown ;  but  by  common  law  antecedent  to  these  enactments  such 

(r)  Story  on  Sales,  J  490. 
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Bales  were  held  to  be  subversive  of  public  policy,  as  opposed  to  the 
interests  of  the  people  and  to  the  proper  administration  of  govern- 
ment. 13  NuUa  alia  re  magis  Romana  respublica  interiU,  guam  quod 
magistraJtas  officia  venalia  erani.  Co.  Litt.  234  a.  The  courts  have 
reprobated  every  species  of  traffic  in  public  office,  and  of  bargains  in 
OMforthv.  relation  to  the  profits  derived  from  them.  Thus  in  Grar- 
Feuon.  fortli  v.  Fcarou,  («)  the  Common  Pleas  held,  in  1787,  that 

an  agreement,  whereby  the  defendant  promised  to  hold  a  public  office 
in  the  customs  in  trust  for  the  plaintiff,  and  to  permit  the  plaintiff  to 
appoint  the  deputies  and  receive  all  the  emoluments  of  the  place,  was 
ill^al  and  void,  Lord  Loughborough  observing  that  the  effect  was  to 
make  the  plaintiff  "  the  real  officer,  but  not  accountable  for  the  due 
execution  of  it ;  he  may  enjoy  it  without  being  subject  to  the  restraints 
imposed  by  law  on  such  officers,  for  he  does  not  appear  as  such  officer ; 
he  may  vote  at  elections,  may  exercise  inconsistent  trades,  may  act  as 
a  magistrate  in  affairs  concerning  the  revenue,  may  sit  m  parliament, 

18.  Sales  of  Offices  or  Official  In-  transaction  becomes  more  glaring  where 
fluence. — ^This  sabject  is  fully  discussed  he  is  also  its  officer."  Cites  Tool  Co.  o. 
in  the  United  States  Supreme  Court  in  the  Norris,  2  Wall.  45 ;  Coppell  v.  HUl,  7 
late  case  of  Oscanyan  v.  Arms  Co.,  103  U.  Wall.  542 ;  Marshall  v.  Bait  &  O.  R.  R. 
8.  261,  273.  The  plaintiff  was  consul-  Co.,  16  How.  814;  Trist  v.  Child,  21  Wall, 
general  for  Turkey  at  the  New  York  441 ;  Meguire  v.  Corwine,  101  U.  S.  108. 
port  His  government  sent  an  officer  to  As  to  the  suggestion  that  the  contract  was  - 
New  York  to  examine  and  buy  arms,  known  to  the  Turkish  goverpment,  the 
Oscanyan  agreed  with  the  defendants  to  court  said :  "  Contracts  are  not  enforce- 
recommend  their  rifles,  and  defendants  able  in  our  courts  if  they  contravene  our 
agreed  to  pay  him  a  commission  on  all  laws,  our  morality,  our  polity.  Had  the 
sales  made  through  his  influence.  Such  contract  been  made  in  Turkey,  and  were 
sales  having  been  made,  he  sued  the  arms  it  valid  there,  it  would  meet  with  the 
company  for  his  commission.  Field,  J.,  same  reprobation  when  brought  before  our 
said :  "  Independently  of  the  official  re-  courts  for  enforcement"  See  further  as 
lation  of  plaintifi*  to  his  government,  the  to  sales  of  offices  or  influence,  Filson  v. 
personal  influence  which  he  stipulated  to  Himes,  6  Penna.  452 ;  Ferris  o.  Adams, 
exert  upon  another  officer  of  that  govern-  23  Vt  136 ;  Bowers  v.  Bowers,  26  Penna. 
ment  was  not  the  subject  of  bargain  and  74 ;  Hunter  v.  Nolf,  71  Penna.  282 ;  Ash- 
sale.  Personal  influence  over  an  officer  burner  v.  Parrish,  81  Penna.  52;  Ever- 
of  government  in  the  procurement  of  con-  hart  o.  Searle,  71  Penna.  256;  Hatzfield 
tracts  is  not  a  vendible  article  in  our  sys-  v.  Gulden,  7  Watts  152 ;  Eddy  v.  Capron, 
tern  of  laws  and  morals,  and  the  courts  of  4  R  L  394 ;  Martin  v.  Wade,  37  Cai. 
the  United  States  will  not  lend  their  aid  168 ;  Gray  v.  Hook,  4  N.  Y.  449 ;  Carlton 
to  the  vendor  to  collect  the  price  of  the  v.  Witcher,  5  N.  H.  196 ;  Meredith  v. 
article.  This  is  true  where  the  vendor  Ladd,  2  N.  H.  517;  Guernsey  v.  Cook, 
holds  no  official  relations  with  the  gov-  120  Mass.  501. 
eramentt  though  the  turpitude  of  the        («)  1  Hy.  Bl.  237. 
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and  be  will  be  safe  if  be  remains  undiscovered.  If  extortion  be  oom- 
mitted  in  tbe  office  by  those  appointed,  the  profits  of  that  extortion  re- 
dound to  him,  but  he  escapes  a  prosecution ;  for  not  being  the  acting 
officer,  he  does  not  appear  upon  the  records  of  the  t^xchequer,  and  is 
not  liable  to  the  disabilities  imposed  by  the  statute  on  officers  guilty 
of  extortion,  who  are  incapacitated  to  hold  any  office  relating  to  the 
revenue.  Whether  a  trust  can  be  created  in  such  an  office  is  for  the 
consideration  of  the  court  in  which  the  suit  was  originally  brought. 
The  only  question  in  this  court  is,  whether  the  agreement  springing 
out  of  such  a  transaction  can  support  an  action  ? '' 

§  802.  In  Parsons  v,  Thompson,  (t)  in  1790,  the  same  court  held 
illegal  a  bargain  by  which  the  plaintiff^  a  master  joiner  in  paMonst.. 
his  Majesty's  dockyard  at  Chatham  agreed  to  apply  for  Thompaon. 
superannuation  on  condition  that  the  defendant,  if  successful  in  ob- 
taining his  place,  would  share  the  profits  with  the  plaintifil  In  this 
case  stress  was  laid  on  the  fact  that  the  bargain  was-  unknown  to  the 
person  having  the  power  to  appoint. 

In  equity,  a  perpetual  injunction  was  granted  against  enforcing  a 
bond  for  the  purchase  of  an  office,  as  opposed  to  public  policy,  although 
the  sale  was  not  within  the  prohibitions  of  the  statutes,  (u)  And  in 
Law  V,  Law,  (x)  a  bond  was  held  illegal  by  which  a  party 
covenanted  to  pay  £10  per  annum,  as  long  as  he  enjoyed 
an  office  in  the  excise,  to  a  person  who  by  his  interest  with  the  com- 
missioners had  obtained  the  office  for  him. 

§  803.  In  Blachford  v.  Preston,  {y)  the  sale  by  the  owner  of  a  ship 
in  the  East  India  Company's  service,  of  the  place  of  gi^^j^^^ ,, 
master  of  the  vessel,  was  held  illegal,  as  being  in  violation  p*""*®"- 
of  the  laws  and  r^ulations  of  the  company,  and  of  public  policy,  and 
Lord  Kenyon  said:  '^ There  is  no  rule  better  established  respecting 
the  disposition  of  every  office  in  which  the  public  are  concerned  than 
this  detur  digniori;  on  principles  of  public  policy,  no  money  con- 
sideration ought  to  influence  the  appointment  to  such  offices." 

In  Card  v.  Hope,  {z)  the  court  went  further,  and  not  only  affirmed 
the  doctrine  of  Blachford  v.  Preston,  but  expressed  a  ^^ 
strong  opinion  that  the  majority  of  the  owners  of  any 

(0  1  Hy.  Bl.  322.    See,  also,  Waldo  v,  G.  C.  124 ;  Methwold  v.  Walbank,  2  Ves, 

Martin,  4  B.  &  C.  319,  case  of  a  contract  Sr.,  238. 

relative  to  an  appoiotment  in  the  Petty  (z)  3  P.  Wms.  391. 

Bag  Office.  (y)  8  T.  E.  89. 

(tt)  Harrington  v.  Da  Chastel,  1  Brr  (z)  2  B.  A  C.  661. 
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ship,  whether  in  public  or  private  service,  who  had  the  right  to 
appoint  the  o£Boer»,  could  not  make  sale  of  an  appointment,  because 
public  policy  gives  every  encouragement  to  shipping  in  this  country, 
and  the  power  of  appointiug  the  officer  without  the  consent  of  the 
minority,  carries  with  it  the  duty  of  exercising  impartial  judgment  in 
regard  to  the  office,  ut  detur  dignioH. 

In  Harrington  v,  Du  Chaste!,  (a)  Lord  Thurlow  held  illegal  a  bar- 
vm^r^gt^  «  gain  by  which  an  officer  in  the  King's  household  reoom- 
BaOhaatei.  meudcd  a  person  to  another  office  in  the  household  in 
consideration  of  an  annuity  to  be  paid^to  a  third  person. 

§  804.  In  The  Corporation  of  Liverpool  v.  Wright,  (6)  the  defend- 
^^^  ant  was  appointed  clerk  of  the  peace  by  the  plaintifis, 

f^SS^^  under  the  municipal  corporations  act,  which  made  the 
tenure  of  the  office  dependent  only  on  good  behavior,  and 
fixed  the  fees  attached  to  the  office.  The  municipal  council  agreed  to 
appoint,  and  the  defendant  to  accept,  under  an  arrangement  which,  in 
substance,  bound  the  defendant  to  pay  over  to  the  borough  fund  all 
his  fees  in  excess  of  a  certain  annual  amount.  On  demurrer  to  a  bill, 
filed  to  enforce  this  agreement,  Vice-chancellor  Wood  held  it  void,  as 
against  public  policy,  on  two  grounds :  First,  because  a  person  accept- 
ing an  office  of  trust  can  make  no  bargain  in  respect  of  such  office. 
Secondly,  because  where  the  law  assigns  fees  to  an  office,  it  is  for  the 
purpose  of  upholding  the  dignity  and  performing  properly  the  duties 
of  that  office ;  and  the  policy  of  the  law  will  not  permit  the  officer  to 
bargain  away  a  portion  of  those  fees  to  the  appointor  or  to  anybody 
else. 

[In  The  Mayor  of  Dublin  r.  Hayes,  (o)  the  Court  of  Common 
Mayor  of  Dab-  ^^^^  ^^  Ireland,  following  the  decision  in  The  Corpora- 
Un«.Hay«8.  ^^^j^  ^f  Liverpool  v.  Wright,  has  lately  held  an  agree- 
ment to  be  ill^al  where  the  defendant,  upon  his  appointment  to  an 
office  in  the  gift  of  the  corporation,  agreed  to  accept  a  fixed  salary,  the 
amount  of  which  was  very  much  below  the  value  of  the  fees  attached 
to  the  office,  and  to  account  for  and  pay  over  all  the  fees  to  the  city 
treasurer.] 

In  Palmer  v.  Bate,  (d)  the  Court  of  Common  Pleas  certified  to  the 
Vice-Chancellor  that  an  assimment  of  the  income,  emolu- 

Ftfmer  v.  Bate.  i  a 

ment,  produce,  and  profits  of  the  office  of  the  clerk  of 

(a)  1  Bro.  C.  C.  124.  (c)  10  Ir.  R.  C.  L.  226. 

(6)  28  L.  J.,  Oh.  868 ;  8.  C,  Johnson        (d)  2  Br.  &  B.  670. 
859. 
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the  peace  for  Westminster  (after  deducting  the  salary  of  the  deputy  for 
the  time  being,)  is  not  a  good  or  effectual  assignment,  nor  valid  in  the 
law. 

§  805.  The  pay  or  half-pay  of  a  military  officer  is  not  a  legal  sub- 
ject of  sale,  (e)  Nor  a  pension  or  annuity  to  a  civil  officer,  j.^^  ^^  pension 
unless  exclusively  for  past  services,  as  was  held  in  Wells  SSi^^^r 
V.  Foster,  (/)  where  Parke,  B.,  explained  the  principle  of  i»«*»«rvi««- 
the  cases  as  follows:  "The  correct  distinction  made  in  w«iJ»«'-^o«t«'- 
the  cases  is,  that  a  man  may  always  assign  a  pension  given  to  him 
entirely  as  a  compensation  for  past  services,  whether  granted  to  him 
for  life  or  merely  during  the  pleasure  of  others.  In  such  a  case  the 
assignee  acquires  a  title  to  it,  both  in  equity  and  at  law,  and  may  re- 
cover back  any  sums  received  in  respect  of  it  by  the  assignor  after  the 
date  of  the  assignment.  But  where  the  pension  is  granted  not  exclu- 
sively for  past  services,  but  as  a  consideration  for  some  continuing  duty 
or  service,  although  the  amount  of  it  may  be  influenced  by  the  length 
of  the  service  which  the  party  has  already  performed,  it  is  against  the 
policy  of  the  law  that  it  should  be  assignable." 

§  806.  A  contract  of  sale,  by  the  terms  of  which  the  vendor  is  re- 
strained generaUy  in  the  carrying  on  of  his  trade,  is  against  ^^^^  ^^ 
public  policy,  and   is  void.     These  cases   arise   usually  ****^®' 
where  tradesmen  or  mechanics  sell  out  their  business,  in-  when  vendor 

,  18  restrained 

eluding  the  good  will,  and  where  the  buyer  desires  to  f^^^^V'  ^^ 
guard  himself  against  the  competition   in   trade  of  the 
person  whose  business  he  is  purchasing.  14 

(e)  Flartj  v.  Odium,  S  T.  K.  681 ;  Lid-  Allen  870,  a  restraint  upon  the  seller  of  a 

derdale  v.  Montrose,  4  T.  B.  248 ;  fiar-  stock  and  business  forbidding  the  exerdse 

wick  9.  Beade,  1  Hj.  Bl.  627.  of  the  trade  in  the  state,  was  held  too  ex- 

(/)  8  M.  &  W.  149.  tensive  because  calculated  to  drive  skilled 

14.  Sales  in   General    Restraint   of  laborers  out  of  the  state.    Beetrictions  in 

the  Exercise  of  a  Trade  by  the  Seller,  restraint  of  trade  at   any  point  in  the 

not  Void. — Saratoga  Bank  v.  King,  44  N.  state  were  held  void  also,  in  Wright  v. 

Y.  87 ;  Alger  v.  Thacher,  19  Pick.   51 ;  Byder,  36  Cal.  342,  359,  and  in  More  «. 

Lange  v.  Werk,  2  Ohio  St.  519 ;  Callahan  Bonnett,  40  Cal.  251.  See,  also,  Lawrence 

V.  Donnelly,  45  Cal.  152 ;  Keeler  v.  Tay-  v.  Kidder,  10  Barb.  641.  But  see  Oregon, 

lor,  53  Penna.  467  ;  GLUis r.  Hall,  7  Phil.  Ac,  Co.  r.  Winsor,  20  Wall.  64,  stated 

422,  424;  Long  v.  Towl,  42  Mo.  545.  549.  post  note  15. 

Where  the  exercise  of  the  trade  is  re-        A    Secret    Combination    to    Stifle 

strained  over  a  limited  territory  only,  the  Competition  is   lUegal. — ^Thus  in  Cen- 

agreement  is  valid  if  the  restraint  is  rea-  tral  Ohio  Salt  Co.  v.  Gkithier,  35  Ohio  St. 

•enable  in  purpose  and  extent    See  note  666,  an  agreement  that  all  salt  manufac- 

16,  pott  But  in  Taylor  v.  Blanchard,  13  tured  by  members  of  an  association,  should 
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The  leading  case  on  this  subject  is  Mitchel  v.  Reynolds,  {g)  in  the 
Mitchei  V.  Rey-  Q'l®^"'^  Bcnch^  1711,  and  republished  in  Smith's  Leading 
•noida.  Cases.  (A)     The  action  was  debt  on  a  bond.     The  condi- 

tion recited  that  defendant  had  assigned  to  the  plaintiff  the  lease  of  a 
messuage  and  bake-house  in  Liquorpoud  street,  parish  of  St,  Andrew's, 
for  five  years,  and  the  defendant  covenanted  that  he  would  not  exer- 
cise the  trade  of  a  baker  within  that  parish  during  the  said  term  under 
penalty  of  £50.  The  defendant  pleaded  that  he  was  a  baker  by  trade, 
that  he  had  served  an  apprenticeship  to  it,  ratiane  oujtu,  the  said  bond 
was  in  law,  per  quod  he  did  trade,  proiU  «t  bene  liouii.  Demurrer  in 
law.  Held,  a  valid  bond.  In  a  very  elaborate  judgm<^nt,  Parker,  C. 
J.,  laid  down,  as  settled  rules,  that  voluntary  restraints  of  trade  by 
agreement  of  parties  were  either — First,  general,  and,  in  sucli  cases, 
void,  whether  by  bond,  covenant,  or  promise ;  whether  with  or  with- 
out consideration,  and  whether  of  the  partjr's  own  trade  or  not;  or, 
second,  particular,  and  these  latter  were  either  without  consideration, 
in  which  case  they  are  void,  by  what  sort  soever  of  contract  created ; 
or  with  consideration.  In  this  latter  class  they  are  valid,  when  made 
upon  a  good  and  adequate  (t)  consideration,  so  as  to  make  them  propei 
and  useful  contracts.  This  doctrine,  with  some  modification,  has  been 
maintained  in  many  subsequent  cases  as  the  settled  rule  of  law.  {k) 

§  807.  In  Homer  t;.  Ashford,  {1}  Best,  C.  J.,  said :  "  The  law  will 
Homer ».  °^^  permit  any  one  to  restrain  a  person  from  doing  what 

Ashford.  jjjg  q^q  interest  and  the  public  welfare  require  that  he 

^^JJJ^SuiHr  should  do.  Any  deed  therefore  by  which  a  person  binds 
^***'  himself  not  to  employ  his  talents,  his  industry,  or  his 

capital,  in  any  useful  undertaking  in  the  kingdom,  would  be  void. 
But  it  may  often  happen  that  individual  interest  and  general  conveni- 
ence render  engagements  not  to  carry  on  trade  or  to  act  in  a  profession, 
in  a  particular  plaoe,  proper."  15 

as  soon  as  manufactured  become  the  prop-  (g)  1  P.  Wms.  181. 

€rty  of  the   association,   which   shonld  (h)  Vol.  L,  (8th  ed.,)  p.  417. 

regulate  prices,  was  held  void  and  in  re-  {%)  Overraled  as  to  adequacy  of  oon- 

fliraint  of  trade,  and  an  action  by  the  sideratioD,p<>^  J  811. 

company  to  obtain  possession  of  salt  under  {k)  Master  of  Gunmakers  v.  Fell,WilIe8 

the  agreement,  failed.    A  like  result  was  388 ;  Cheesman  v.  Nainby,  2  Str.  739,  and 

reached  as  to  a  coal  combination  in  Mor-  1  Bro.  P.  C.  234 ;  Grale  v.  Reed,  8  East  » 

ris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  83 ;  Stuart  v.  Nicholson,  8  Bing.  N.  G. 

Penna.  173,  and  in  Amot  o.  Pittston,  Ac,  113;  Young  v.  Timmins,  1  C.  &  J.  331. 

Coal  Co.,  68  N.  Y.  558,  and  as  to  a  grain  (/)  3  Bing.  328. 

combination  by   buyers  to   keep   down  15.  Restraint  as  to  Particular  Place. 

prices,  in  Craft  v.  McConoughy,  79  111.  346.  — Such  restraint,  if  for  good  reason  and 
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within  a  rcaaonable  extent  of  territory,  is  Hojt  v.  Hollj,  39  Conn.  826 ;  Cook  v. 
valid.  The  question  is  discussed  in  Ore-  Johnson,  47  Ck)nn.  175;  Whitney  v.  Slay- 
gon  Steam  Nav.  Co.  o.  Winsor,  20  Wall,  ton,  40  Me.  224 ;  Palmer  v.  Jones,  56  Ga. 
64.  Bradley,  J., said: ''It  is  a  well-settled  604;  California  Nav.  Co.  v.  Wright,  6 
rule  that  an  agreement  in  general  re-  Cal.  253;  S.  C,  8  Cal.  685;  Hedge  v. 
straint  of  trade  is  void,  but  an  agreement  Lowe,  47  Iowa  137,  140 ;  Smalley  o. 
which  operates  merely  in  partial  restraint  Greene,  52  Iowa  241 ;  Gneraud  v.  Dande- 
of  trade  is  good,  provided  it  be  not  un-  let^  32  Md.  661,  569 ;  Warfield  v.  Booth, 
reasonable,  and  there  be  a  consideration  33  Md.  63,  70 ;  Self  v.  Cordell,  45  Mo. 
to  support  it.  *  »  *  It  is  often  345;  Perkins  v.  Clay,  54  N.  H.  618; 
difficult  to  decide  whether  a  contract  not  Linn  v.  Sigsbee,  67  111.  75,  80 ;  Hoagland 
to  exercise  a  trade  in  a  particular  state  is,  v.  Segnr,  38  N.  J.  L.  230 ;  Richardson  v. 
or  is  not,  within  the  rule.  It  has  gener-  Peacock,  33  N.  J.  £q.  597.  See,  also, 
ally  been  held  to  be  so,  on  the  ground  Mitchel  o.  Reynolds,  1  Smith's  Leading 
that  it  would  compel  a  man  thus  bound  Cases  724,  [524],  where  the  older  cases 
to  transfer  his  residence  and  allegiance  will  be  found  collected.  In  Hubbard  v, 
to  another  state  to  pursue  his  avocation.  Miller,  27  Mich.  15,  21,  the  contract  on 
But  this  mode  of  applying  the  rule  must  sale  of  the  business  of  sinking  drive- 
be  received  with  caution.  This  country  well^  and  selling  materials  therefor  at 
is  substantially  one  country,  especially  in  Grand  Haven,  contained  a  provision  that 
all  matters  of  trade  and  business,  and  it  is  the  sellers  would  not  "  keep  well-drivers' 
manifest  that  cases  may  arise  in  which  it  tools  or  engage  in  the  business  of  well- 
would  involve  too  narrow  a  view  of  the  driving."  Although  silent  as  to  the  limits 
subject  to  condemn  as  invalid  a  contract  of  the  restriction,  the  court  construed  it 
not  to  carry  on  a  particular  business  to  apply  only  to  Grand  Haven  and  en- 
within  a  particular  state."  In  the  case  forced  it  by  injunction.  In  Lange  v. 
before  the  court  an  agreement  on  sale  of  Werk,  2  Ohio  St.  520,  a  contract  not  to 
a  steamer  that  it  should  not  be  nsed  in  mann&cture  stearine  in  Hamilton  county, 
i)alifornia  waters  was  held  valid.  In  Ohio,  or  anywhere  else  in  the  United 
Grassell  v.  Lowden,  11  Ohio  St  349,  States,  was  held  good,  and  was  enforced 
snlt  was  brought  against  the  proprietor  of  as  tp •Hamilton  county,  but  was  of  course 
a  laboratory  for  a  nnisance.  In  settle-  held  bad  as  to  the  rest  of  the  United 
ment  thereof  he  agreed  to  discontinue  States. 

operations  within  five  years,  or  pay  (3000  Sale  of  Good  Will.— In  Morgan  v. 

damages.  This  agreement  was  held  valid,  Perhamus^  36  Ohio  St.  517,  a  milliner 

and  a  judgment  for  the  sum  specified  was  sold  her  stock  and  good  will  in  the  town 

sustained.    The  most  common  illustra-  of  F.,  and  agreed  not  to  cany  on  the 

tions  of  this  principle  arise  on  sale  of  trade  at  any  time  in  the  future  in  the 

a  business,  where  the  seller  agrees  not  to  same  town  or  within  such  distance  from  it 

compete    within    certain    limits.     Such  as  would  interfere  with  the  buyer's  busi- 

conditions  are  sustained  if  reasonable  in  ness.    A  violation  of  this  agreement  was 

extent    Gk>mpex8  «.  Rochester,  56  Penna.  enjoined.    In  Dethlefs  o.  Tamsen,  7  Daly 

194 ;  McClnig's  Appeal,  58  Penna.  51 ;  854,  the  seller  of  a  store  and  good  will  of 

Harkinson's  Appeal,  78  Penna.  196 ;  Pal-  the  business  carried  on  there^  agreed  to  do 

mer  v.  Graham,  1  Pars.  476;  Dunlop  v.  nothing  to  ''injure  the  sale."    This  was 

Gregory,  10  N.  Y.  241 ;  Curtis  v.  Gk>keyy  held  to  forbid  him  from  setting  up  a  rival 

(58  N.  T.  300;   Oilman  v,  Dwight,  13  establishment  close  by. 

Gray  856;  Bontelle  v.  Smith,  116  Mass.  Does  Mere  Sale  of  Good  Will  Re- 

111;  Ropes  v.  Upton,  126  Mass.  268;  strainTrade.— Whether  on  a  sale  of  the 
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In  aooordanoe  with  these  prineipleB^  ooveoants  have  been  held  lega. 
not  to  cany  on  bosinesB  as  a  surgeon  for  fourteen  years 
within  ten  miles  of  a  particular  place  ;(iiij  not  to  practica 
as  attorney  within  London  and  150  miles  from  thence;  (n)  not  to  prac- 
tice as  attorneys  or  solicitors  in  Oreai  Britain  for  twenty  years,  with- 
out the  consent  of  the  vendee  to  whom  the  business  was  sold ;  (o)  not 
to  carry  on  trade  as  a  horsehair  manufacturer  within  200  miles  of 
Birmingham ;  {p)  not  to  carry  on  trade  as  a  milk-man  for  twenty-four 
months  within  five  miles  from  Northampton  Square ;  (q)  not  to  supply 
bread  to  the  customers  of  a  baker^s  shop,  of  which  the  lease  and  good- 
will were  sold ;  (r)  not  to  travel  for  any  other  commercial  firm  than 
that  of  the  employers,  within  the  district  for  which  the  traveler  was 
employed ;  («)  not  to  run  a  coach  within  certain  specified  hours  upon  a 
particular  road.  (Q 

[The  cases  in  which  the  restriction  has  been  held  reasonable  and 
unreasonable  respectively  will  be  found  chronologically  arranged. 

1.  Down  to  1854,  in  a  tabular  statement  annexed  to  the  report  of 

Avery  v.  Langford,  Kay  667,  668. 

2.  From   1854  up  to  date,   in  Pollock  on   Contracts  (3d  ed.,) 

page  333.] 

good  will  of  a  biismefls,  there  u  anj  im-  Angier  v.  Webber,  14  AUen  211.    And  in 

plied  coTenant  that  the  seller  shall  not  Hall's  Appeal,  60  Penna.  458,  although  it 

compete  with  the  buyer,  depends  on  the  was  held  that  a  sale  of  his  business  and 

nature  of  the  business.    K  a  store  is  sold  good  will  by  an  undertaker  did  not  pre- 

trith  the  good  will  of  the  business  carried  vent  him  from  starting  a  rival  business, 

on  there,  this  does  not  restrain  the  seller  yet  he  was  enjoined  from  holding  himself 

from  opening  another  store  in  the  same  out  as  conUnuiog  his  former  business.    In 

town  to  carry  on  the  same  trade,  the  good  Warren  v.  Jones,  51  Me.  146,  it  was  held 

will  sold  being  of  the  store  and  not  of  the  that  a  sale  by  a  soap-maker  of  his  stock 

whole  town.    Hall's  Appeal,  60  Penna.  and  business,  and  "  also  all  his  trade  and 

458,   (sale  of  an  undertaker's  establish-  customers,"   implied  a  covenant  not  to 

ment) ;  Bupp  v.  Over,  3  Brewst  133,  (sale  compete  with  the  buyer,  for  the  breach 

of  a  newspaper  and  good  will) ;  White  v.  of  which  damages  were  held  recoverableu 
Jones,  1  Abb.  (N.  Y.)  Prac.  (N.  S.)  328 ;        (m)  Davis  v.  Msson,  5  T.  K  118. 
BasseU  v.  Perdval,  5  Allen  345,  (sale  of        (n)  Bunn  v.  Guy,  4  East  190. 
a  grocery  store) ;  Porter  v.  Gorman,  65        (o)  Whituker  v.  Howe,  3  Beav.  383 ; 

Ga.    11,    (good    will    of  a  newspaper) ;  this  was  on  the  ground  of  limitation  of 

Grimm  v.  Warner,  45  Iowa  106.    But  a  time  (sed  ^varef),  pott  {  810. 
sale  by  a  physician  of  his  practice  and        (p)  Harms  «.  Parsons,  32  L.  J.,  Ctu 

good  will  implies  that  the  vendor  will  not  247. 

do  anything  to  disturb  or  injure  the  buyer  {q)  Procter  v.  Sargent,  2  M.  A  G.  20. 
in  the  enjoyment  of  what  he  has  pur-  (r)  Bannie  v.  Irvine,  7  M.  A  G.  969. 
chased,  and  therefore  he  will  be  restrained        (s)  Mumford  v.  Gething,  7  C.  B.  (N. 

from  starting  a  rival  practice.    Dwight  S.)  305,  and  29  L.  J.,  C.  P.  105. 
«.  Hamilton,  113  Mass.  175.    See,  also,        (t)  Leighton  o.  Wales,  3  M.  A  W.  54& 
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§  808.  Where  there  is  a  partial  restraint  as  to  ^fMoe,  the  distance  is 
to  be  measured  from  the  place  designated  in  a  straight 
line  on  the  map,(u)  in  the  absence  of  any  expressions  in-  meamrincrthe 
dicating  the  intentention  of  the  parties  to  adopt  a  differ- 
ent mode  of  measurement,  {v)  ^^ 

On  the  other  hand^  where  the  restraint  was  general^  as  to  plaoey  the 
agreements  have  been  held  void ;  as  in  a  covenant  not  to  whei«  re- 
be  employed  in  the  business  of  a  coal  merchant  for  nine  astoptoea^taie 
months,  (a;)     In  this  case.  Parke.  B..  said  that  he  could  „^     , 
not  express  the  rule  more  clearly  than  was  done  by  Tin-  Hitohoook  » 
dal,  C.  J.,  in  Hitchcock  r.  Coker,  (y)  when  he  said :  "  We  <>>^^- 
agree  in  the  general  principle  adopted  by  the  Court  of  King's  Bench, 
that  where  the  restraint  of  a  party  from  carrying  on  a  trade  is  larger 
and  wider  than  the  protection  of  the  party  with  whom  the  contract  is 
made  can  possibly  require,  such  restraint  must  be  considered  unreason- 
able in  law,  and  the  contract  which  would  enforce  it  must  be  therefore 
void."  17 

In  Hinde  v.  Gray,  {z)  a  covenant,  in  a  demise  by  a  brewer  of  his 
premises  and  business  in  Sheffield  for  ten  years,  that  he  Hinde«.Gray. 
would  not  during  the  continuance  of  the  demise  carry  on  ^ot  to  trade 
the  business  of  a  brewer,  or  merchant,  or  agent,  for  the  SJj^eToptcn 
sale  of  ale,  beer,  or  porter,  in  Sheffield,  or  elsewhere,  was  ^**"' 
held  void.     But  in  the  latter  cases,  as  will'  presently  appear,  such 
stipulations  have  been  held  dimsible;  and  valid,  so  far  as  the  particular 
place  was  concerned,  although  illegal  as  to  the  general  restraint.   « 

§  S09.  [In  The  Leather  Cloth  Company  v.  Lorsont,  (a)  decided  in 
1869,  James,  L.  J.  (then  V.  C),  came  to  the  conclusion  jj^atenoeof 
that  there  was  no  rule  laid  down  by  the  authorities  as  to  SSJbSlS  "^'^ 
the  invalidity  of  a  restraint  which  is  unlimited  in  point  of   Leather  cioth 
space,  and  expressed  the  opinion  that  the  sole  test  in  all  ^'  ""  ^'**'**- 
cases  was  the  reasonableness  of  the  restraint,  having  regard  to  the  sub- 
ject matter  of  the  contract ;  the  criterion  of  reasonableness  being  that 
amount  of  restraint  which  is  necessary  for  the  due  protection  of  the 
oovenantee.    The  case,  it  is  to  be  observed,  related  to  the  disclosure  or 

(u)  Moaflet  v.  Cole,  L.  B.,  7  Ex.  70 ;  8  from  a  village,  means  ten  milee  from  the 

Ex.  32,  in  Ex.  Ch.  centre  of  it 

(v)  Atkyns  o.    Kinnier,  4    Ex.    776 ;        (x)  Ward  v.  Byrne,  5  M.  A  W.  648. 
Ldgh  V,  Hind,  9  B.  &  G.  774.  (y)  6  Ad.  &  E.  466. 

16.  See  Cook  v.  Johnson,  47  Conn.  176,        17.  See  ante  note  14. 
where  it  was  held  that  an  agreement  by        (i)  1  M.  &  G.  196. 
a  dentist  not  to  practice  within  ten  miles        (a)  9  £q.  846. 
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non-disdoBare  of  a  trade  secret^  as  to  which  it  ia  well  settled  that  a  re- 
AUBoppv.  straint,  though  general  as  to  spaoe^  may  be  enforced.  (6) 
wheatorift.  Accordingly,  in  Allsopp  v.  Wheatcroft,  (c)  decided  in  1872, 
Wickens,  V.  C,  held  that  The  Leather  Cloth  Company  v.  Lorsont 
was  no  authority  for  departing  "  from  the  recognized  rules  as  to  the 
Bou«iiion».  limitations  of  space."  But  in  the  last  case  on  this  subject, 
Eouaaion.  *  RousiUob  V,  Rousillon,  (rf)  decided  in  1880,  Fry,  J.,  upon 
a  review  of  the  authorities,  adopted  the  opinion  of  James,  L.  J.,  in 
preference  to  the  decision  of  Wickens,  V.  C,  and  held  that  the  alleged 
rule  had  no  existence.  The  learned  judge  explained  the  decisions  in 
Ward  t;.  Byrne  and  Hinde  v.  Gray,  referred  to  in  the  text,  where  a 
general  restraint  had  been  spoken  of  as  void,  and  relating  only  to  cases 
where,  from  the  circumstances  and  subject  matter  of  the  contract,  the 
restraint  was  in  fact  unreasonable.  In  this  state  of  tne  authorities,  and 
pending  a  decision  of  an  appellate  court,  it  would  perhaps,  be  as  yet 
premature  to  affirm  that  the  rule,  assuming  it  to  have  once  existed,  is 
now  abrogated.]  18 

§  810.  The  restraint  may  be  general  or  limited  as  to  time^  as  well  as 
Befltndntaato  *P^^^-  ^^  Ward  V.  By  me,  (e)  the  covenant  was  that  "  the 
*'™®'  said  Thomas  Byrne  shall  not  follow  or  be  employed  in 

waidv.BTne.  |.j^g  gj^jj  busiucss  of  a  coal  merchant,  either  directly  or 
indirectly,  for  the  space  of  nine  months  after  he  shall  have  left  the 
employment  of  the  said  W.  Ward."  There  was  a  verdict  for  plaintiff, 
and  motion  in  arrest  of  judgment,  on  the  ground  that  the  agreements 
was  void  in  law  as  against  public  policy.  Parke,  B ,  commenting  on 
the  limitation  of  time,  said:  '^When  a  general  restriction,  limited 
only  as  to  Hmej  is  imposed,  the  public  are  altogether  losers,  for  that 
time,  of  the  services  of  the  individual,  and  do  not  derive  any  benefit 
whatever  in  return ;  and  looking  at  the  authorities  cited  upon  this 
subject,  it  does  not  appear  that  there  is  one  clear  authority  in  favor  of 
a  total-  restriction  in  trade,  limited  only  as  to  time"  All  the  judges 
concurred  in  this  view  of  the  subject. 

In  Hitchcock  v.  Coker,  (/)  the  Exchequer  Chamber  held,  that  the 
HttflhffM*  V.  i^estraint  might  be  indefinite  as  to  time,  might  extend  to 
^^'**"-  the  whole  lifetime  of  the  party,  when  the  restriction  was 

(6)Bi78onv.Whitehead,lSim.&St74.  103  Mass.  78. 

(e)  16  Eq.  69.  (e)  6  M.  &  W.  648. 

(d)  14  Ch.  D.  861.  (/)  6  Ad.  A  E.  438.  See,  also,  Pember- 

18.  See  Morse  Twist  Drill  Go.  v.  Morse,  ton  v.  Vaughn,  10  Q.  B.  87. 
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otherwise  reasonable — and  the  judges  considered  this  point  as  settled 
law,  in  Mumford  v.  Qething,  (g)  Erie,  C.  J.,  saying :  "  I  Mumford .. 
argued  most  strenuously  in  Hitchcock  v.  Coker,  that  a  re-  <*®**^"k- 
striction  indefinite  in  point  of  time,  avoided  the  contract,  but  the  Court 
of  Error  decided  against  me." 

It  would  appear  from  these  cases  that  the  question  of  time  is  unim*- 
portant  in  determining  whether  a  contract  is  void  as  being 
in  restraint  of  trade.     The  decision  of  Lord  Langdale,  timeanJm^ri- 
M.  R.,  therefore,  in  Whittaker  v.  Howe  (A)  {ante  §  807,) 
has  been  practically  overruled  in  the  later  cases,  (i)  19 

§  811.  It  has  already  been  seen  that  in  the  leading  case  of  Mitohel 
V.  Reynolds,  (i)  Parker,  C.  J.,  laid  down  the  proposition  oouitewiu  not 
that  to  render  a  particular  or  partial  restraint  legal,  it  was  a£^^  of 
necessary  that  the  tentraot  should  be  made  "  upon  a  good  j^j^i^^  ^  . 
and  adequate  consideration,  so  as  to  make  it  a  proper  and  ^^^^n^ 
useful  contract.'*  p®*"*- 

The  earlier  oases  went  upon  this  doctrine,  and  the  courts  took  into 
contemplation  the  adequacy  of  the  consideration  for  the  Young «.  Tim- 
restraint  In  Young  v,  Timmins,  {I)  Lord  Lyndhurst,  C.  ™****' 
B.,  and  Bayley  and  Vaughan,  BB«,  held  the  contract  void,  on  the  ex- 
press ground  that  the  consideration  was  inadequate,  though  no  doubt 
the  contract  was  also  entirely  unreasonable  for  want  of  mutuality,  as 
pointed  out  by  BoUand,  B.,  inasmuch  as  the  agreement  bound  the 
workman  to  work  for  no  one  but  his  employers,  aud  left  them  at 
liberty  to  employ  him  or  not  at  their  discretion. 

In  Wallis  v.  Day,  (m)  a   contract  was   held    valid   as   being    for 
BufiScient  consideration,   and   not  in  eceneral  restrahit  of  „ 

,  .    *^  Wallis ».  Day. 

trade,  where  a  carrier  sold  his  business  under  an  agree- 
ment, by  which  he  entered  into  the  vendee's  service  for  life,  at  a  »iipu- 
lated  weekly  payment     Here,  there  was  mutuality,  and  adequacy  of 
consideration. 

ig)  29  L.  J.,  G.  P.  104,  and  7  G.  B.  Guerand  v,  Dandelet,  82  Md.  561 ;  Bow- 

(N.  S.)  305.    See  Jones  o.  Lees,  26  L.  J.,  ser  v.  Blii»,  7  Blackf.  $44. 

Ex.  9 ;  Gatt  v.  Tonrle,  4  Gh.  654,  per  {k)  1  P.  Wms.  181. 

Belwyn,  L.  J.,  at  g.  659.  (0  1  Gr.  &  J.  331.    "  If  Young  v,  Tim- 

(h)  8  Beav.  388.  mins  turned  on  the  question  of  considera- 

(%)  See   remarks   of  Patteson,    J.,  in  tion,  it  must  be  treated  as  overruled  by 

Nicholls  V.  Shelton,  10  Q.  B.,  at  p.  358.  Hitchcock  v.  Ck)ker/'  per  Jessel,  M.  R,  in 

19.  Gook  V.  Johnson,  47  Gonn.   175;  Gravely  v.  Baraard,  18  Eq.,  at  p.  521. 

Goodman  v.  Henderson,    58   Ga.    567 ;  (m)  2  M.  <&  W.  273. 
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§  812.  Bat  in  PiUdngton  v.  Soott,  (n)  in  1846,  <hi  a  contract  of  the 
PQi^j,,^!^,  same  natore,  Alderson,  B,  said :  ''The  question  in  this 
^'^^  case  simply  is  whether  the  rale  ooght  to  be  made  absolute, 

on  the  groand  diat  diis  is  a  contract  in  restraint  of  trade,  aod  has  no 
adequate  consideration  to  support  it  If  it  be  an  unreasonable  restraint 
of  tzade,  it  is  void  altogether;  but  if  not  it  is  lawful,  the  onlj  ques> 
tion  being  whether  there  is  a  consideration  to  support  it,  and  (he  ade- 
quacjf  of  the  etmdderaiion  the  court  wiU  not  inquire  iniOy  but  will  leave 
the^^Murties  to  make  the  bargain  for  themselves.  Before  the  case  of 
Hitchcock  V.  Coker,  (o)  a  notion  prevailed  that  the  consideration  must 
be  adequate  to  the  reBtcaint ;  that  was  in  truth  the  law  making  the 
bargain,  instead  of  leaving  the  parties  to  make  it,  and  seeing  only  that 
it  is  a  reaacmable  and  proper  baigaio." 

§  813.  The  learned  Baron  had  himself  been  a  member  of  the  Ooort 
in  Exchequer  Chamber,  in  1837,  whidi  reversed  the  judg- 
ment of  the  Sling's  Bendi,  in  BStchcock  v.  Ooker,  and  in 
that  case,  Tindal^  C.  J.,  delivered  the  unanimous  opinion  of  the  Court 
of  Error.  Upon  the  point  now  under  consideration,  the  language  of 
the  opinion  is  as  follows:  '^ Undoubtedly  in  most,  if  not  all  the  de- 
cided cases,  the  judges^  in  delivering  their  opinion  that  the  agreement 
in  the  particular  instance  before  them  was  a  valid  agreement,  and  the 
restriction  reasonable,  have  used  the  expression  that  such  agreement 
i^peared  to  have  been  made  on  an  adequate  consideration,  and  seem 
to  have  thought  that  an  adequacy  of  consideration  was  essential  to 
support  a  contract  in  restraint  of  trade.  If  by  that  expression  it  is 
intended  only  that  there  must  be  a  good  and  valuable  consideration, 
«uc&  eonaidaratian  as  w  essaUial  to  support  any  contract  not  under  aealj 
we  concur  in  that  opinion.  If  there  is  no  consideration,  or  a  con- 
dderati<m  of  no  real  value,  the  contract  in  restraint  of  trade,  which  in 
itself  is  never  fiivored  in  law,  must  either  be  a  fraud  upon  the  rights 
of  the  party  restrained,  or  a  mere  voluntary  contract,  a  nudum  pactum, 
and  therefore  void.  But  Jf  by  adequacy  of  consideration  more  is  in- 
tended, and  that  the  court  must  weigh  whether  the  consideration  is 
equal  in  value  to  that  which  the  party  gives  up  or  loses  by  the  restraint 
under  whidi  he  has  placed  himself,  we  fed  owndoea  bound  to  d^er 
from  that  doctrine,  A  duty  would  thereby  be  imposed  on  tlie  court 
in  every  particular  case,  whidi  it  has  no  means  whatever  to  execute.'' 


(a)  16 M. AW.  667.  (•)  6Ad.A£.488 
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This  decision  was  held  in  Archer  v.  Marsh,  (q)  to  have  settled  the 
law  on  the  principle  that  the  parties  mast  act  on  their  own  ^^j^^^, 
views  as  to  the  adequacy  of  the  compensation.  BiaiBh. 

[It  is  therefore  sufficient  for  the  plaintiff  to  show  that  he  gave  any 
4X>Dsiderationy  however  small,  and  in  the  case  of  a  bond,  the  considera- 
tion, if  not  actually  expressed,  may  be  inferred  from  the  terms  of  the 
instrument.]  (r)  20 

§  814.  Biit  even  though  the  restraint  be  partial,  and  founded  upon 
good  consideration,  the  courts  will  refuse  to  enforce  the  Hvenif  re- 
<x>ntract  if  unreasonable, — and  this  is  a  question  of  law  Sf^J^dft?^ 
for  the  court,  not  of  fact  for  the  jury.  21  ^o~'£it 

The  whole  doctrine  on  the  subject,  and  the  authorities,  Sonb^u^ 
were  reviewed  in  Mallan  ».  May,  («)  where  the  promise  '*°"'^^^'***^** 
was  not  to  carry  on,  as  principal,  assistant,  or  agent,  the  ».May. 

profession  of  surgeon  dentist,  or  any  branch  thereof,  in  London,  or  in 
<iny  of  the  towns  or  places  in  England  or  Scotland,  where  the  other 
parties  may  have  been  practicing,  &c.,  &c 

The  principles  of  law  were  declared  by  Parke,  B.,  who  gave  the 
opinion  of  the  court,  after  time  for  consideration,  to  be  as  follows : — 

'^  If  there  be  simply  a  stipulation,  though  in  an  instrument  under 
«eal,  that  a  trade  or  profession  shall  not  be  carried  on  in  a  particular 
p!ace,  without  any  recital  in  the  deed,  and  without  any  averment 
showing  droumstanoes  which  rendered  such  a  contract  reasonable,  the 
instrument  is  void. 

'^  But  if  there  are  circumstances  recited  in  the  instrument  (or  proba- 
bly if  they  appear  by  averment),  it  is  for  the  court  to  determine  whether 
the  oontraet  be  a  fair  and  reasonable  one  or  not.  And  the  test  appears 
to  be  whether  it  be  prejudicial  or  not  to  the  public  interest,  for  it  is  on 
grounds  of  public  policy  alone  that  these  contracts  are  supported  or 
avoided.  Contracts  for  the  partial  restraint  of  trade  are  upheld,  not 
because  they  are  advantageous  to  the  individual  with  whom  the  con- 
tnu  t  is  made,  and  a  sacrifice  pro  tanto  of  the  rights  of  the  community, 

{q)  6  Ad.  &  £.  966.    See,  also,  Sainter  peal,  68  Penna.  61. 

«.  Ferguson,  7  C.  B.  716,  and  Hartly  v.  21.  Ross  v.  Sadgbeer,  21  Wend.  166 ; 

-CummiDgs,  6  C.  B.  247.  Chappell  v,  Brockway,  21   Wend.  167 ; 

(r)  Gravely  r.  Barnard,  18  Eq.  618;  Kellogg  v.  Larkin,  3  Chand.  (Wis.)  133; 

Middleton  v.  Brown,  47  L.  J.,  Ch.  411,  C.  Oregon,  Ac.,  Co.  r.  Winsor,  20  Wall.  64. 

A.;  38  L.  T.  (N.  8.)  334.  («)  13  M.  &  W.  611,  and  11  M.  A  W. 

20.  Daffy  v  Shokey,  11  Ind.  70;  Linn  663. 
«.  Sigsbee,  67  111.  76,  80;  McClurg's  Ap- 
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but  because  it  is  for  the  benefit  of  the  public  at  large  that  they  should 
be  enforced.  Many  of  these  partial  restraints  on  trade  are  perfectly 
consistent  with  public  convenience  and  the  general  interest^  and  have 
been  supported.  Such  is  the  case  of  the  dispoemg  of  a  shop  in  a  par- 
ticular place^  with  a  contract  on  the  part  of  the  vendor  not  to  carry  on 
a  trade  in  the  same  place.  It  is  in  efiect  the  sale  of  a  good  will,  and 
offers  an  encouragement  to  trade,  by  allowing  a  party  to  dispose  of  all 
the  fruits  of  his  industry." 

§  815.  The  learned  Baron  discussed  the  question  whether  the  limits 
assigned  by  the  covenant  before  the  court  were  reasonable^  and  adopted 
as  safe  law  the  proposition  of  Tindal,  C  J.,  in  Horner  v.  Graves,  {t) 
that  '^  whatever  restraint  is  larger  than  the  necessary  protec- 
u^T^han        tion  of  the  party  with  whom  the  contract  is  made  is  wnrea- 
proto^^of     sonable  and  voidJ^    Applying  this  rule,  the  court  then 
contract  void     held  that  for  such  a  profession  as  that  of  a  dentist,  the 
limit  of  London  was  not  too  large :  that  the  further  re- 
straint was  unreasonable,  and  that  the  contract  was  not  illegal  as  a 
whole,  because  illegal  in  part ;  that  the  stipulation  pa  to  not  practicing 
in  London  (u)  was  inalidy  and  was  not  affected  by  the  illegality  of  the  other 
part,  (u)  22 
This  decision  was  followed  in  Green  v.  Price,  (a?)  where  an  agree- 
ment not  to  carry  on  business  as  perfumers  within  the 
cities  of  London  and  Westminster,  or  the  distance  of  600 
miles  from  the  same  respectively,  was  held  valid  as  to  London  and 
Westminster,  but  void  as  to  the  600  miles ;  and  this  was  affirmed  in 
the  Exchequer  Chamber,  (y) 

(t)  7  Bing.  743.  27  Mich.  16 ;  Dean  v.  Emerson,  102  Mass. 

(tt)   The  court  held   that    ''London"  480,  485 ;  Erie  Railway  Co.  «.  Union,  4S^., 

meant  the  city  of  London,  and  did  not  in-  Co.,  35  N.  J.  L.  240 ;  Peltz  v.  Eichele,  62 

dnde  Great  Russell  street,   Middlesex :  Mo.  171 ;  Lange  v.  Work,  2  Ohio  St  520. 

13  M.  &  W.  517.  But  see  More  v.  Bonnett,  40  Pal.  251, 

22.  Restraint  May  be  Illegal  in  Part  where  the  restraint  was  upon  the  exercise 
and  Valid  in  Part. — The  cases  of  Mallan  of  a  trade  in  San  Francisoo  or  in  Cali- 
V,  May  and  Gr^n  v.  Price,  stated  in  the  fornia.  This  was  held  void  because  ex- 
text,  were  approved  and  followed  in  cessive,  and  not  valid  as  to  San  Francisco, 
Oregon  Steam  Navigsition  Co.  v,  Winsor,  because  not  severable.  See,  to  like  eflect, 
20  Wall.  64,  71.  In  that  case  a  restraint  Saratoga  Bank  o.  King,  44  N.  Y.  87, 
of  competition  for  ten  years  was  held  un-  where  the  court  would  not  follow  Mallan  v. 
reasonable  under  the  peculiar  circum-  May  and  Green  v.  Price,  though  cited  by 
stances  of  the  case,  but  the  court  declared  counsel, 
it  good  for  seven  yean  and-enforced  it  by  (z)  13  M.  &  W.  699. 
injunction.    See^  alao^  Hubbard  v.  Miller,  {y)    16    M.    A   W.    346.     See^    also^ 
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It  has  also  been  held  that  where  the  contract  is  reason- 
able at  the  time  .when  it  is  made,  subsequent  change  of   if  i^  when 
circumstances  will  not  affect  its  validity,  (z) 

[Where  the  subject  matter  of  the  contract  is  a  trade  secret^ 
a  restraint  unlimited  in  r^ard  to  space  is  not  unreason- 
able. («)]  23 

§  816.  Contracts  for  the  sale  of  lawsuits  or  interests  in  litigation 
are,  in  certain  eases,  also  void  at  common  law,  as  being  q^^^^^, 
against  public  policy.  24  ■«**•• 

Champerty  {campi  pariiHo)  is  a  contract  for  the  purchase  of  another's 
suit  or  right  of  action:  or  a  bargain  by  which  a  person  champerty •»* 
agrees  to  carry  on  a  suit  at  his  own  expense  for  the  recov-  '""^"^"mio®- 

Nicholls  V.  Stretton,  10  Q.  B.  846,  and  Sedgwick  v.  Stanton,  14  N.  Y.  289,  295 ;. 

TalliB  V.  Tallis,  1  E.  A  B.  891 ;  22  L.  J.,  Schaferman  v.  O'Brien,  28  Md.  565.    In 

Q.  B.  185.    Bat  see  AllBopp  '«.  Wheat-  many  of  the  states,  however,  champerty  is- 

croft,  15  Eq.  59,  disapproved  by  Fry,  J.,  recognized  as  an  oiSence  against  the  law,- 

in  Bousillon  v.  Bonsillon,  14  Oh.  D.  851.  and  therefore  avoids  any  contract.    Mar- 

The  two  cases  appear  to  be  in  direct  oon-  tin  v.  Clark,  8  B.  I.  402.    In  Thompson 

flict :  see,  also,  Collins  v.  Locke,  4  App.  v.  Reynolds,  73  111.  11,  it  was  agreed  that 

Cas.  674,  686.  an  attorney  should  prosecate  a  suit,  pay 

(x)  Elves  V.  Crofts,  10  0.  B.  241 ;  Jones  all  necessary  expenses,  and  receive  half 

V.  Lees,  1  H.  A  N.  189.  of  what  he  shoald  realize.   This  was  held 

(a)  Leather  Cloth  Co.  v.  Lorsont,  9  Eq.  to  be  champertoos  and  void,  in  Illinois, 

845 ;  Hagg  v.  Darley,  47  L.  J.,  Ch.  567.  and  the  same  result  was  reached  in  Mas- 

23.  Peabody  o.  Norfolk,  98  Mass.  252;  sachusetts  in  the  recent  case  of  Ackert  o. 
Jaryis  v.  Peek,  10  Paige  118.  Barker,  181  Mass.  436.    So,  also,  in  Mis- 

24.  Champerty  and  Maintenance. —  scuri  in  Duke  v.  Harper,  66  Mo.  51,  after 
In  Schomp  v,  Scheock,  40  N.  J.  L.  195,  a  full  discussion  of  the  authorities.  Henry, 
202,  an  attorney  contracted  to  contest  a  J.,  said :  "  The  race  of  intermeddlers  and 
will  on  terms  that  he  should  receive  five  busybodies  is  not  extinct.  It  was  never 
per  cent,  of  the  estate  if  successful.  The  confined  to  Great  Britain.  A  law  restrain- 
suit  succeeding,  an  action  for  the  five  per  ing  intermeddlers  from  stirring  up  strife 
cent,  was  sustained,  the  court  holding  that  and  litigation  betwixt  their  neighbors  is 
the  statutes  as  to  champerty  and  mainte-  wholesome  and  necessary  even  in  Mis- 
nance  were  framed  when  the  influence  of  souri.''  In  that  case,  however,  the  contract 
rank  and  power  was  felt  in  the  courts  of  was  held  not  champertous,  **  because  while 
justice  and  were  intended  to  protect  the  the  attorneys  agreed  to  receive  a  comp^- 
weak;  and  that  those  statutes  did  not  sation  for  their  services,  as  such,  a  portion 
apply  to  the  polity  of  New  Jersey.  To  of  the  property  in  controversy,  they  did 
the  same  effect  see  Lytle  v.  The  State,  17  not  bind  themselves  to  pay  any  portion  of 
Ark.  60S,  620 ;  .Bichardson  v.  Bowland,  the  expenses  of  litigation."  See  Cough- 
40  Conn.  565 ;  Mathewson  v.  Fitch,  22  lin  v,  N.  Y.  Central  and  Hudson  River 
Cal.  86;  Peck  v.  Briggs,  3  Denio  107  ;  B.  R.  Co.,  71  N.  Y.  443 ;  Scobey  v.  CasSi  . 

2y 
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ery  of  another's  property  on  condition  of  dividing  the  proceeds.  This, 
as  well  as  mcAnJUnanoey  is  au  offeuce  at  common  law,  and  cannot,  there- 
fore, form  the  subject  of  a  valid  contract.  Maintenance,  according  u> 
Lord  Coke,  (6)  ^'is  derived  of  the  verb  manvlefiMref  and  signifieth  in 
law  a  taking  in  hand,  bearing  up  or  upholding  of  quarrels  and  sides, 
to  the  disturbance  or  hindrance  of  common  right." 

In  Stanley  v*  Jones,  (o)  an  agreement  by  a  man  who  had  evidence  in 
-Stanley  V.  ^^  posscssiou  respecting  a  matter  in  dispute  between  third 

Jones.  persons,  and  who  professed  to  be  able  to  procure  more,  to 

.purchase  fronf  one  of  the  contending  parties,  at  the  price  of  this  evi- 
dence, a  share  of  the  money  to  be  recovered  by  it,  was  iield  to  be 
•champertous ;  and  champerty  was  defined  to  be  the  unlawful  maiiUen- 
anoe  of  a  suit,  in  consideration  of  some  bargain  to  have  part  of  the 
thing  in  dispute  or  some  profit  out  of  it.  '^  The  object  of  the  law  was 
mot  so  much  to  prevent  the  purchase  or  assignment  of  a  matter  tlien  iu 
litigation,  as  the  purchase  or  assignment  of  a  matter  in  litigation  fur 
the  purpose  of  maintaining  the  action."  And  the  court  held  that,  iu 
this  restricted  sense,  the  ofience  of  champerty  remains  the  same  as 
formerly,  (d) 

In  Hutley  v.  Hutley,  (e)  it  was  held  that  mere  relationship  between 
HntieY ».  Hut-  ^^^  parties,  or  even  some  collateral  interest,  could  not 
^^'  render  valid  an  agreement  otherwise  champertous,  for 

dividing  the  proceeds  of  an  action. 

§  817.  Taking  a  transfer  of  an  interest  in  litigation  as  a  security  is 
Takiiiganin-     not  champcrtous,  and  is  a  valid  contract ;  (/)  [and  a  fair 

13  Ind.  117 ;  Qreenman  v,  Cohee,  61  Ind.  309 :  Earle  v.  Hopwood,  9  C  B.  (N.  S.) 

201 ;  Key  v.  Vattier,  1  Ohio  132 ;  Davis  v.  666 ;  30  L.  J.,  Q.  P.  217 ;  Pince  v.  Beattie, 

6harron,  15  B.  Mon.  64.  32  L.  J.,  Ch.  734;  Proeaer  v.  Edmonds,  1 

(6)  Co.  Lit.  368  b ;  4  Black.  Com.  136 ;  Y.  A  C.  481 ;  Knight «.  Bowyer,  27  L.  J., 

Elliott  V,  Richardson,  L.  B.,  6  C.  P.  744.  Ch.  621 ;  Bainbridge  v.  Moss,  3  Jar.  (N. 

(e)  7    Bing.    369 ;  and  see   Syrpe   v.  S.)  68 ;  In  re  Attorneys'  and  Solicitors'  Act, 

Porter,  7  E.  &  B.  68 ;  26  L.  J.,  Q.  B.  64.  1  Ch.  D.  573 ;  In  re  The  Paris  Skating 

(d)  See  further  as  to  maintenance  and  Bink  Co.,  5  Ch.  D.  959,  C.  A. ;  Seear  v. 

champerty,  Be  Masters,  4  Dow  18 ;  Fin-  Lawson,  16  Ch.  D.  426,  C.  A.,  where  a 

don  V.  Parker,  11  M.  &  W.  676;  Simpson  sale  by  a  trustee  in  bankruptcy  of  the 

9.  Lamb,  7  K  <&  B.  84,  and  26  L.  J.,  Q.  debtor's   right   of    action    was    upheld. 

B.  121 ;  Flight  v.  Leman,  4  Q.  B.  883 ;  Ball  v.  Warwick,  60  L.  J.,  Q.  B.  382 ;  29 

Cook  V.  Field,   16  Q.  B.  460;  Bell    «.  W.  B.  468  r  Planting  Co.  v.  Farquharson, 

Smith,  6  B.  &  C.   188 ;  Williamson  v.  17  Ch.  D.  49,  C.  A. 

Henley,  6  Bing.  299 ;  Pechell  v.  Watson,  (e)  L.  B.,  8  Q.  B.  112. 

8  M.  &  W.  691 ;  Shackell  v.  Rosier,  2  (/)  Anderson  v.  RadcJiffe,  £.,  B.  &  E. 

Bing.  N.  C.  634 ;  Williams  v.  Protheroe,  806-819 ;  28  L.  J.,  Q.  B.  32 ;  in  error,  29 

8  Y.  A  J.  129,  in  Ex.  Ch. ;  S.  C,  6  Bing.  L.  J.,  Q.  B.  128. 
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agreement  to  supply  funds  to  carry  on  a  suit  in  oonsidera-  tSJS^^"***^ 
tion  of  having  a  share  of  the  property,  if  recovered,  will  S^^i^ 
not  be  regarded  as  being,  per  «e,  opposed  to  public  policy. 
^^  Indeed,  cases  may  be  easily  supposed  in  which  it  would  be  in  further- 
ance of  right  and  justice,  and  necessary  to  resist  oppression,  that  a 
suitor  who  had  a  just  title  to  property  and  no  means  except  the  prop- 
erty itself,  should  be  assisted  in  this  manner .''  (g)  ]  25 

SECTION  n. — CONTRACTS  ILLEGAL  BY  STATUTE. 

§  818.  When  contracts  are  prohibited  by  statute,  the  prohibition  is 
sometimes  express,  and  at  others  implied.     Wherever  the 
law  imposes  a  penalty  for  making  a  contract,  it  impliedly  exproaBor 
forbids  parties  from  making  such  a  contract,  and  when  &  r^  w^    v   . 
contract  is  prohibited,  whether  expressly  or  by  implica-  JJ^fJJgJJJ^ 
tion,  it  is  ill^al,  and  cannot  be  enforced.    Of  this  there 
is  no  doubt.  (A)  26 

But  the  question  frequently  arises  whether,  on  the  true  construction 
of  a  statute,  the  contract  under  consideration  has  really  Dj^tbiotion 
been   prohibited,  and   in   determining  this  point  much  StSTpSSn^^ 
weight  has  been  attributed  to  a  distinction  held  to  exist  pJr^J^^a 
between  two  classes  of  statutes,  those  passed  merely  for  ^^^®"' 

(g)  Per  Committee  of  Privy  Coandl  in  Dillon  v.  Allen,  46  Iowa  299 ;  Caldwell  v. 

Bam  Coomar  Coondoo  o.  Chunder  Canto  Bridal,  48  Iowa  15 ;  Durgin  v.  Dyer,  08 

Mookerjee,  2  App.  Cas.  186,  210.  Me.  143 ;  Presoott  v.  Battersby,  119  Mass. 

25.  McPherson  v.  Coz,  96  U.  S.  404,  285 ;   Sawyer  v.  Smith,  109  Mass.  220  ; 
416;  Duke  v.  Harper,  66  Mo.  51.  Smith  v.  Arnold,  106  Mass.  269;  Libby 

(A)  Bensley  v.  Bignold,  5  B.  <&  Aid.  v.  Downy,  5  Allen  299 ;  Miller  v.  Post,  1 

335;  Forster  v.  Taylor,  5  B.  <&  Ad.  887 ;  Allen  434 ;  Woods  «.  Armstrong,  54  Ala. 

Cope  V.  Rowlands,  2    M.  &  W.    149;  150. 

Chambers  V.  Manchester  and  Milford  Bail-        A    Forbidden  Contract    cannot    be 

way  Co.,  5  B.  <&  8.  588;  32  L.  J.,  Q.  B.  Enforced.— "  The  law  will  not  lend  its 

2tS8 ;   lu  re  Cork  and  Youghall  Bailway  support  to  a  claim  founded  on  its  own 

Co.,  4  Ch.  748.  violation."    Coppell  ».  Hall,  7  Wall.  542^ 

26.  The  Imposition  of  a  Penalty  is  559 ;  Auding  v.  Levy,  57  Miss.  51 ;  Decell 
in  General  Equivalent  o  a  Prohibition,  v.  Lewenthal,  57  Miss.  331 ;  Colten  v. 
— Bank  of  United  States  v.  Owens,  2  Pet.  McKenzie,  57  Miss.  418 ;  James  v,  Jos- 
538  ;  Columbia,  <&c.,  Co.  v.  Halderman,  7  selyn,  65  Me.  138 ;  Block  o.  McMurry,  56 
W.  &  S.  233 ;  Seidenbender  v.  Charles,  4  Miss.  217.  The  parties  are  left  in  the 
6.  &  B.  159 ;  Holt  v.  Green,  73  Penna.  position  in  which  they  have  placed  them- 
198;  Mitchell  v.  Smith,  1  Binn.  110.  selves.  Gunderson  v.  Bichardson,  56 
Berkholder  v.  Bertem,  65  Penna.  496, 505 ;  Iowa  56,  58.  See  ooUa  note  1. 
Gregory  v,  Wilson,  36  N.  J.  L.  315,  316; 
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revenue  parposes^  and  those  which  have  in  contemplation,  wholly  or 
in  party  the  protection  of  the  public,  or  the  promotion  of  some  object 
of  public  policy.  It  is  necessary  to  review  the  cases,  as  the  principles 
established  by  them  seem  to  be  imperfectly  stated  in  some  of  the  text- 
books. 

§  819.  The  leading  case  on  this  point  is  Johnson  v.  Hudson,  {%)  de- 

johnaonv.  ^^^®^  ^7  ^^®  King's  Bench  in  1809.  Different  statutes 
Hudson.  Iji^^  provided,  Ist,  that  all  persons  dealing  in  tobacco 

should,  before  dealing  therein,  take  out  a  license  under  penalty  of 
£50 :  and  2nd]y,  that  no  tobacco  should  be  imported,  either  wholly  or 
in  part  manufactured,  under  penalty  of  forfeiture  of  the  tobacco,  the 
package,  and  the  ship.  In  this  state  of  the  law,  the  plaintiffs,  who 
had  never  before  dealt  in  that  article,  received  a  consignment  of 
tobacco  manufactured  in\fi  segars,  which  they  duly  entered  at  the  cudom- 
house,  and  then  sold  to  defendant  without  taking  out  a  license.  The 
court  hdd  that  the  action  was  maintainable,  observing  "  that  here  there 
was  no  fraud  upon  the  revenue,  on  which  ground  the  smuggling  cases 
had  been  decided ;  nor  any  dause  making  the  contract  of  sale  illegal^ 
but,  at  most,  it  was  the  breach  of  a  mere  reveniLe  regulaiion  which  was 
protected  by  a  specific  penalty ;  and  they  also  doubted  whether  this 
plaintiff  could  be  said  to  be  a  dealer  in  tobacco  within  the  meaning 
of  the  act.'' 

§  820.  Next,  in  1829,  Brown  v.  Duncan  {])  came  before  the  same 
g^^^^  court.    The  statutes  provided,  1st,  that  no  distiller  should, 

Duncan.  under  penalty,  deal  in  the  retail  sale  of  spirits  within  two 

miles  of  tne  distillery ;  and  2d,  that  in  taking  out  a  license  for  dis- 
tilling, the  names  of  the  persons  taking  out  the  license  should  be 
inserted.  One  of  five  partners  in  a  distillery  was  engaged  in  the  retail 
trade  within  two  miles  of  the  distillery,  and  his  name  was,  it  seems, 
intentionally  omitted  in  taking  out  the  distillers'  license.  The  part- 
ners then  appointed  an  agent  to  sell  their  whiskey  in  London,  and  the 
defendant  guaranteed  the  fidelity  of  the  agent.  In  the  action  by  the 
partners  to  enforce  this  contract,  its  illegality  was  pleaded.  The  court 
held  that  the  plaintifis  could  recover  on  the  authority  of  Johnson  v, 
Hudson,  saying  '*  there  has  been  no  fraud  on  the  part  of  the  plaintids 
on  the  revenue,  although  they  have  not  complied  with  the  regulations 
which  it  has  been  thought  wise  to  adopt  in  order  to  secure,  as  far  as 

(•)  11  East  180. 

(j)  10  B.  A  C.  93.   See,  iOso,  Wetherell  v.  Jones,  3  B.  <&  Ad.  221. 
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may  be^  the  oonducting  of  the  trade  in  such  a  way  as  is  deemed  most 
expedient  for  the  benefit  of  the  revenue.  *  *  *  These  cases  are 
very  different  from  those  where  the  provisions  of  acts  of  parliament 
have  had  for  their  chjed  the  protection  of  the  public,  such  as  the  acts 
against  stock -jobbing  and  the  acts  against  usury.  It  is  differeut,  alsu, 
from  the  case  where  a  sale  of  bricks  required  by  act  of  parliament  to 
be  of  a  certain  size  was  held  to  be  void  because  they  were  under  that 
size.  There  the  act  of  parliament  operated  aB  a  protection  to  the  pvblic 
as  well  OB  to  the  revemLe,  securing  to  them  bricks  of  the  particular 
dimensions.  Here  the  clauses  of  the  act  of  parliament  had  not  for 
their  object  to  protect  the  public,  but  the  revenue  oidy!^  (i) 

§  821.  In  1836,  Cope  v.  Rowlands  (^  was  decided  in  the  Exchequer, 
and  it  was  held  that  a  city  of  London  broker  could  not  ^^^  ^  j^^ 
maintain  an  action  for  his  commissions  in  buying  and  sell-  ^^^ 
ing  stock,  unless  duly  licensed  according  to  the  6  Anne,  c.  16,  §  4, 
which  provides  that  if  any  person  should  act  as  a,  broker  in  making 
sales,  &c.,  without  such  license,  he  shall  forfeit  £25  '^  for  every  such 
offence."  In  the  course  of  the  argument,  Parke,  B.,  said :  *'  Very 
considerable  doubt  was  thrown  on  the  distinction  which  has  been  taken 
between  breaches  of  laws  passed  for  revenue  purposes,  and  others,  in 
the  case  of  Brown  v,  Duncan,  and  when  it  comes  to  be  considered,  I 
think  that  distinction  will  be  overruled."  The  court  took  the  case 
under  consideration,  and  the  decision  was  delivered  by  the  same 
learned  Baron,  who  again  said :  "  It  may  be  safely  laid  down,  not- 
withstanding some  dvdbd  apparently  to  the  contrary,  that  if  the  contract 
be  rendered  illegal,  it  can  make  no  difference,  in  point  of  law,  whether 
the  statute  which  makes  it  so  has  in  view  the  protection  of  the  reve- 
nue, or  any  other  object.  The  sole  question  is,  whether  the  statute 
means  to  prohibit  the  contract"  Notwithstanding  this  statement,  the 
learned  Baron  went  on  to  say  that  the  question  before  the  court  was 
whether  the  statute  under  discussion  '^  is  meant  merely  to  secure  a  revenue 
to  the  city,  *  *  *  or  whether  one  of  the  objects  be  the  protection 
of  the  public.  *  *  *  On  the  former  supposition,  the  contract  with 
a  broker  for  his  brokerage  is  not  prohibited  by  the  statute;  in  the  latter 

{k)  The  law  relating  to  the  manufao-  methylated  spirita.) 

tore  and  sale  of  spirits  is  consolidated  (I)  2  M.  <&  W.  149 ;  and  see  Fergusson 

and  amended  by  43  and  44  Vict.,  c.  24,  v,  Norman,  6  Bing.  N.  G.  76,  approving 

(The  Spirits  Act,  1880.)    As  regards  the  Cope  v,  Bowlands  and  Barton  v.  Piggott, 

sabject  of  this  treatise  see  especially  J  J  L.  B.,  10  Q.  B.  86. 
10(K-102:  and  12d-130  fas  to  the  sale  of 
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U  tB.^  The  court  then  decided  that  the  benefit  and  secarity  of  the 
public  formed  one  object  of  the  statute,  and  that  the  plaintiff  was  not 
entitled  to  recover. 

§  822.  Again,  in  1845,  the  same  point  was  discussed  in  the  same 

smiui  V,  Maw-  ^^^f  ^^  Smith  V.  Mawhood^  (m)  where  the  defence  in  an 
^ood.  action  for  goods  sold  and  delivered  was  based  on  the  alle- 

gation that  the  goods  were  tobacco,  and  that  the  plaintiff  had  not  com- 
pliid  with  the  law  requiring  him  to  have  his  name  painted  on  the 
house  in  which  he  carried  on  his  business,  in  the  manner  specified  in 
the  law,  under  penalty  that  the  person  so  offending  should  forfeit 
£200.  Held,  that  plaintiff  could  maintain  bis  action.  Parke,  B., 
said :  ^^  I  think  the  object  of  the  l^islature  was  not  to  prohibit  a  con- 
trad  of  sale  by  dealers  who  have  not  taken  out  a  license  pursuant  to 
the  act  of  parliament.  If  it  was,  they  certainly  could  not  recover, 
although  the  prohibition  were  merdy  for  the  purpose  of  revenue.  But, 
looking  to  the  act  of  parliament,  I  think  its  object  was  not  to  vitiate 
the  contract  itself,  but  only  to  impose  a  penalty  on  the  patiy  (pending, 
for  the  purpose  of  the  revenue J^  The  other  judges  concurred,  and 
Alderson,  B.,  pointed  out,  as  a  controlling  circumstance  in  construing 
the  statute,  that  the  penalty  was  "  for  carrying  on  the  trade  in  a  house 
in  which  the  requisites  were  not  complied  with ;  and  that  there  is  no 
addition  to  his  criminality  if  he  makes  fifty  sales  of  tobacco  in  such  a 
house." 

This  distinction  seems  to  be  as  sound  as  it  is  acute.  In  Cope  t^. 
Rowlands,  the  broker  was  not  allowed  to  recover,  because,  by  the  law, 
each  sale  was  an  offe^ice,  punished  by  a  separate  penalty;  but  in  Smith 
V.  Mawhood  there  was  but  one  offence,  punished  by  but  one  penalty, 
viz.,  the  ojfence  of  failing  to  paiid  a  proper  sign  on  the  house  in  which 
the  btJLsiness  was  done.  Making  a  sale  in  such  a  house  was  not  de- 
clared by  the  law  to  be  an  offence. 

§  823.  In  the  Court  of  Common  Pleas,  in   1847,  all  the  foregoing 

cnndeiiv.  ^*®^  ^®^  ^'^  *"^^  considered  in  Cundell  v.  Dawson,  (n) 
DftWKm.  ^t  ijIj^  ciooe  Qf  the  argument,  Wilde,  C.  J.,  said,  that 

considering  the  diversity  of  dida  and  decisions  on  the  subject,  the 
court  would  not  pronounce  any  judgment  without  looking  into  the 
cases  more  carefully,  and  the  matter  was  therefore  held  under  advise- 
ment from  the  23d  of  April  to  the  8th  of  May,  when  the  Chief  Jus- 
tice delivered  the  opinion  of  the  court.     The  action  was  for  the  price 

(m)  14  M.  a  W.  463.  (n)  4  Com.  B.  87 
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of  ooals^  and  the  defence  was  that  the  plaintiff  had  violated  the  stat- 
ute 1  and  2  Vict,  e.  101,  by  failing  to  deliver  to  the  defendant  a 
ticket  as  required  by  that  statute,  stating  the  quantity  and  description 
of  the  coals  delivered.  The  statute  directed  such  delivery,  under 
penalty,  in  case  of  default,  of  £20  "  for  every  such  offence."  The 
Chief  Justice  said:  ''The  statutes  which  have  given  rise  to  the  ques- 
tion of  the  right  to  recover  the  price  of  goods  by  sellers  who  have  not 
complied  with  the  terms  of  such  statutes,  are  of  two  classes — the  one 
class  of  statutes  having  for  their  object  the  raising  and  protection  of 
the  revenue :  the  other  class  of  statutes  being  directed  either  to  the  pro- 
tection  of  buyers  and  consumers,  or  to  some  objed  of  public  policy. 
The  present  case  arises  upon  a  statute  included  in  the  latter  class.  * 
*  *  The  class  of  statutes  enacted  simply  for  the  security  of  the 
revenue,  do  not  apply  to  the  present  case :  and  various  determinations 
which  are  contained  in  the  books,  upon  the  construction  of  those  stat- 
utes, and  the  effect  of  a  non-compliance  with  their  enactments  by  the 
seller  of  goods,  rest  upon  principles  not  applicable  to  the  present  case.'^ 
The  court  then  held,  on  the  authority  of  Little  v.  Pool,  (o)  that  the 
coal  acts  (p)  were  intended  to  prevent  fraud  in  the  delivery  of  coals ; 
to  protect  the  buyer;  and  judgment  was  therefore  given  for  the 
defendant. 

§  824.  In  1848,  the  same  court  adverted  to  the  same  distinction  in 
Sitchie  v.  Smith,  (q)  The  case  was  a  very  clear  one.  It  ju^hj^ ., 
was  a  bargain  between  parties,  by  which  the  buyer  was  to  S"**^- 
be  enabled  to  carry  on  a  retail  trade  in  spirits  on  part  of  the  vendor's 
premises,  under  the  vendor's  license,  so  as  to  make  one  license  cover 
both  trades.  The  statute  9  Geo.  lY.,  c.  61,  (r)  inflicted  a  penalty, 
when  liquor  was  sold  to  be  drunk  on  the  premises,  without  such 
license,  of  not  more  than  £20  nor  less  than  £5, ''  for  every  such  offence." 
Wilde,  C.  J*^  said  that  ''  it  is  impossible  to  look  at  this  agreement 
without  seeing  that  the  parties  contemplated  doing  an  illegal  thing,  in 
the  infraction  of  a  law  enacted  not  simply  for  revenue  purposes,  but  for 
the  safety  and  protection  of  the  public  morals."  All  the  judges,  Colt- 
man^  Maule,  and  Williams,  put  the  judgment  on  the  same  ground, 

(o)  9  B.  A  C.  192.  724,  and  19  L.  J.,  Q.  B.  533. 

(p)  The  ooal  act,  1  and  2  Vict,  c.  101,        (g)  6  G.  B.  462. 
does  not  applj  where  coals  are  unloaded        (r)  The  penalties  now  in  force  for  the 

direotlj  from  the  yessel  in  which  they  sale    of    intoxicating    liquors     without 

were  shipped  onto  the  wharf  of  the  pur-  license  are  those  imposed  by  35  and  36 

chaser.    Blandford  v,  Morrison,  15  Q.  B.  Vict.,  c.  84,  2  3,.  (Licensing  Act,  1872.) 
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that  the  law  was  made  not  merely  for  revenue  purposes,  but  for  the  pro 
teotioD  of  the  public  morals,  {s) 

§  826.  The  propositions  that  seem  fairly  deducible  from  the  fore- 
going authorities  are  the  following — 
on  the  distil        Mrst, — That  where  a  contract  is  prohibited  by  statute, 
the  two  oiaaaes  it  is  immaterial  to  inquire  whether  the  statute  was  passed 
for  revenue  purposes  only,  or  for  any  other  object.     It  is 
enough  that  parliament  has  prohibited  it,  and  it  is  therefore  void. 

Secondly. — That  when  the  question  is  whetJier  a  contract  has  been 
prohibited  by  statute,  it  is  material,  in  construing  the  sicUuie,  to  ascer- 
tain whether  the  legislature  had  in  view  solely  the  security  and  coUeo- 
tion  of  the  revenue,  or  had  in  view,  in  whole  or  in  part,  the  protection 
of  the  public  from  fraud  in  contracts,  or  the  promotion  of  some  object 
of  public  policy.  In  the  former  case  the  inference  is,  that  the  statute 
was  not  intended  to  prohibit  contracts ;  in  the  latter  that  it  was. 

Thirdly. — ^That  in  seeking  for  the  meaning  of  the  law-giver,  it  is 
material  also  to  inquire  whether  the  penalty  is  imposed  once  for  all;  on 
the  offence  of  failing  to  comply  with  the  requirements  of  the  statute, 
or  whether  it  is  a  recurring  penalty,  repeated  as  often  as  the  offending 
party  may  have  dealings.  In  the  latter  case,  the  statute  is  intended  to 
prev^  the  dealing,  to  prohibit  the  contrad.,  and  the  contract  is  there- 
fore void ;  but  in  the  former  case  such  is  not  the  intention,  and  the 
contract  will  be  enforced.  27 

See,  altK>,  22  4~S  of  the  same  act  and  2  9  this  was  held  to  show  that  the  oontract 

of  37  and  38  Vice,  c.  49)  (Licensing  Act,  was  valid,    tiee,  also,  Todd  v.  Wick,  36 

1874.)  Ohio  St.  370,  388. 

(«)  It  is  not  a  fraud  on  the  revenne,  nor        If  the   Purpose  of   the   Statute   is 

illegal,  to  sell  to  an  unlicensed  person  Promoted     Without     Avoiding'    the 

beer  which  is  to  be  retaUed  by  a  licensed  Contract    it   will  be    Sustained,  not- 

person  at  a  public  house.    Brooker  v.  withstanding    the    Penalty. — ^This   of 

Wood,  5  B.  A  Ad.  1052.  course  does  not  apply  where  the  statute  ez- 

27.  Where  the  Law  Declares  the  pressly  delares  the  oontract  void.  In  such 
Consequences  of  its  Violation  the  case  the  grounds  of  the  prohibition  are 
Contract  wiU  not  be  Avoided  Unless  immaterial.  Bossman  v.  McFarland,  9 
so  Declared.— This  is  a  natural  rule  of  Ohio  St.  369,  379.  But  where  a  penalty 
interpretation  to  discover  tlie  intent  of  is  imposed  for  making  a  contract,  the 
the  law-maker.  Rossman  v.  McFarland,  question  whether  the  contract  is  made 
9  Ohio  St.  369 ;  Vining  v.  Bricker,  14  void  is  one  of  intent,  to  be  determined 
Ohio  St.  381.  In  this  case  there  was  a  from  the  language  and  purpose  of  the 
penalty  for  selling  diseased  sheep,  but  the  law.  The  leading  case  is  Harris  v.  Run- 
act  provided  that  the  person  injured  nets,  12  How.  79.  A  statute  in  Missis- 
might  also  sue  for  damages  or  defend  a  sippi  forbade  the  bringiug  of  convict 
suit  brought  on -the  contract  of  sale,  und  slaves  into  that  state,  and  required  that 
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§  826.  It  IB  qaite  in  aooordanoe  with  these  principles  that  in  Bensley 

17.  Bign<>ld,(<)  it  was  held  by  the  Common  Pleaa  that  a  ^otaieiativ© 

printer  who  had  omitted  to  affix  his  name  to  a  book,  in  toprf"^**" 

certain  certificates  of  the  character  of  any  421 ;  Dowell  v.  Applegate,  7  Fed.  Bep. 

slaves  brought  in  should  be  filed  imder  881 ;  Strong  v.  Darling,  9  Ohio  201.    In 

penalty  of  |100,  upon  seller  or  buyer.  On  this  case  the  seller  of  town  plots  was  re- 

a  suit  for  the  price  of  slaves  brought  into  quired  under  penalty  of  $50  fine  to  re- 

Mississippii  a  violation  of  this  act  wy  cord  a  plot  thereof.    Sales  in  violation  of 

pleaded.   Wayne,  J.,  referred  to  the  Eng-  this  act  were  held  valid.    On  a  like  act 

lish  decisions,  "that  the  non-observance  this  decision  was  followed  in  Bemis  v, 

of  excise  regulations  will  not  avoid  a  con-  Becker,  1   Kan.  226 ;  Mason  v.  Pitt,  21 

tract  in  respect  of  their  subject  matter,  Mo.  391,  and  in  Pangbom  v.  Westlake,  36 

although  a  penalty  attaches,"  and  called  Iowa  547 ;  Piatt  v.  Short,  79  N.  Y.  437  ; 

attention  to  the  contrary  dictum  of  Parke,  Bibb  v.  Miller,  11  Bush  306. 

B.,  in  Cope  v.  Bowland,  ante  i  821.  **  We  Penalties  Imposed  for  CoUection  of 

have  concluded  before  the  rule  can  be  Revenue. — In  Buckman  v.  Bergholz,  37 

applied  in  any  case  of  a  statute  prohib-  N.  J.  L.  437,  440,  an  agent  sued  for  com- 

iting  or  enjoining  things  to  be  done,  with  missions  on  a  sale  of  land.    It  appeared 

a  prohibition  and  a  penalty,  or  a  penalty  that  he  had  taken  out  no  license  under  the 

only  for  doing  a  thing  which  it  forbids,  {Jnited  States  revenue  law,  and  was  there- 

that  the  statute  must  be  examined  as  a  fore  liable  to  a  fine.    But  the  New  Jersey 

whole,  to  find  out  whether  or  not  the  Court  of  Errors  and  Appeals  overruled 

makers  of  it  meant  that  a  contract  in  the  objection  on  the  authority  of    the 

contravention  of  it  should  be  void,  or  English  decisions  stated  in  the  text.  Bun- 

that  it  was  not  to  be  so.    It  is  true  that  a  yon,  C,  said :  **  The  question  in  such  case 

statute  containing  a  prohibition  and  a  is,  whether  the  legiBlature  intended  to 

penalty  makes  the  act  which  it  punishes  prohibit  the  act  unless  done  by  a  qualified 

unlawful,  and  the  same  may  be  implied  person,  or  merely  that  every  person  who 

from  a  penalty  without  a  prohibition ;  did  it  should  pay  a  license  fee.    If  the 

bat  it  does  not  follow  that  the  unlawful-  latter,  the  act  is  not  illegal."    And  the 

ness  of  the  act  was  meant  to  avoid  a  con-  sole  object  of  the  act  being  to  raise  reve- 

tract  made  in  contravention  of  it.     *  nue^  the  contract  was  held  valid.    To  the 

*    *    It  is  a  rule,  if  effects  and  conse-  same  effect,  see  Coming  v.  Abbott,  54  N. 

quences  shall  result  from  an  interpreta-  H.  469,  471 ;  Aiken  v.  Blaisdell,  41  Vt 

tion  of  a  statute  contrary  to  the  policy  655,  666 ;  Lamed  v.  Andrews,  106  Mass. 

which  it  discloses,  or  avoiding  the  inflic-  435 ;  Lindsey  v.  Butherford,  17  B.  Mon. 

tion  of  a  penalty  upon  the  transgressor,  245.    In  Holt  v.  Green,  73  Penna.  198,  a 

that  such  an  interpretation  must  be  re-  contract  made  with  a  broker  without  a 

jected.    In  this  case  the  interpretation  license  for  commissions  was  held  void 

contended  for  by  the  defendant  would  under  an  act  expressly  forbidding  any 

lead  to  the  infliction  of  a  severer  penalty  person  from  acting  as  broker  without  a 

for  buying  slaves  who  are  not  convicts  license,  the  court  refusing  to  follow  the 

than  the  statute  imposes  upon  those  who  English  revenue  decisions.    But  in  Bah- 

shall  bring  convict  slaves  into  the  state."  ter  v.  Bank  of  Lancaster,  92  Penna.  393, 

That  is,  the  value  of  a  slave  is  more  than  a  sale  of  whiskey  by  one  who  made  him- 

the.  penalty.    See  Scotten  v.  The  State,  51  self  liable  to  a  penalty  for  the  sale,  was 

Ind.    52 ;    Burkholder    v.    Beetem,    65  held  valid. 

Penna.  496 ;  In  re  Pitcock,  2  Sawyer  416,  (t)  5  B.  &  Aid.  335. 
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j^J^  •         Violation  of  39  Geo.  III.,  c.  79,  §  27,  (u)  which  punishes 
such  omission  hj  a  penalty  of  £20  for  every  copy  published, 
could  not  recover  for  work  and  labor  done,  and  materials  furnished. 
The  statute  was  declared  to  have  been  enacted  for  public  purposes. 

So,  also,  in  Forster  v.  Taylor,  {v)  a  farmer  was  held  not  entitled  to 
Acta  relative  to  ^^^^ovcr  the  pricc  of  buttcr  sold,  because  he  had  packed  it 
Bales  of  butter,  j^  firking^  not  marked,  in  violation  of  the  prohibition  of 
Forster  tr.Tay.  ^^^  g^^^j^  35  Q^    jjj^  ^    gS ;  and  iu  Law  t;.  Hod- 

Aot  relative  to  Bon,  (lo)  a  vcndor  failed  in  his  action  because  his  brick» 
^c£.^  ^^  had  been  sold  of  smaller  dimensions  than  permitted  by  the 
Law  V.  Hod-  Statute  17  Qeo.  III.,  c.  42.  In  both  these  statutes  a 
"°"'  penalty  was  imposed /or  every  offence. 

In  Lightfoot  v.  Tenant,  [x)  the  sale  was  of  lawful  goods,  but  they 

were  sold  knowingly  for  the  purpose  of  being  shipped  on 

trade  acts.         board  of  foreign  ships  trading  to  the  East  Indies,  and  by 

liffhtfootr.        the  7  Geo.  I.,  c.  21,  §  2,  all  contracts  for  loading  or  sup- 

plying  such  ships  with  cargo  were  declared  void.     The 

plaintiff  was  held  not  entitled  to  recover. 

There  have  been  numerous  decisions,  also,  under  the  various  statutes 
Weights  and  which  havc  been  passed,  modified,  and  repealed  from  time 
measures  aots.  ^q  time,  for  ascertaining  and  establishing  uniformity  of 
weights  and  measures,  all  of  which  are  quite  in  accordance  with  those 
above  reviewed,  (y)  28 

[The  law  on  this  subject  is  now  consolidated  by  the  41  and  42  Yict., 
c.  49,  the  weights  and  measures  act,  1878.] 

§  827.  The  statute  1  and  2  Will.  lY.,  c.  32,  prohibits  the  sale  of 
birds  of  game  after  the  expiration  of  ten  days  from  the  re- 
spective days  in  each  year  on  which  it  becomes  unlawful 
under  the  act  to  kill  or  take  such  birds.     This  act  includes   live 
game,  (z)     The  17th  section  authorizes  every  person  who  shall  have 

(tt)  This  section  is  now  repealed  bj  the  Humphreys,  28  L.  J.,  Q.  B.  866,  and  8 

82  and  33  Vict.,  c.  24.  £.  &  B.  954 ;  Jones  o.  Giles,  23  L.  J.,  Ex. 

(v)  5  B.  <fc  Ad.  887.  292,  and  10  Ex.  119;  and  in  Ex.  Ch.,  24 

(w)  11  East  300 ;  and  see  a  case  on  the  L.  J.,  Ex.  259,  and  11  Ex.  803 ;  Watts  v. 

game  laws,  Helps  v.  Glenister,  8  B.  &  C.  Friend,  10  B.  &  G.  446. 

553.  28.  See  Durgin  v.  Djer,  68  Me.  143, 

(x)  1  B.  &  P.  551.  and  cases  cited ;  Woods  v.  Armstrong,  54 

(y)  See  Bex  v.  Major,  4  T.  B.  750;  Ala.  150;  Ritchie  o.  Bojnton,  114  Mass. 

Kex  V.  Arnold,  5  T.  R.  353  ;  Tyson  v.  431 ;  Eaton  v.  Eeegan,  114  Mass.  433. 

Thomas,   1   M'Cl.  &  Y.  119;  Owens  v.  (f)  Loome  v.  Bayly,  30  L.  J.,  M.  C.  31 ; 

Denton,   1  C,  M.  &  R.  711 ;  Hughes  v.  but  see,  also,  Porritt  v.  Baker,  10  Ex.  759. 
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obtained  a  game  oertificate,  to  sell  game  to  a  licensed  dealer,  with  a 
proviso  that  no  game-keeper  shall  sell  any  game,  except  for  account  and 
on  the  written  authority  of  his  master,  whenever  his  game  certificate 
has  cost  less  than  £3  ISs.  6d. 

The  26th  section  prohibits,  under  penalty  of  not  more  than  £2  for 
each  head  of  game,  the  offence  of  selling  game  by  an  unlicensed  per- 
son, who  has  not  obtained  a  game  certificate,  or  of  selling,  even  when 
possessed  of  a  game  certificate,  to  any  other  person  than  a  licensed 
dealer ;  but  by  the  26th  section,  the  prohibition  does  not  extend  to  an 
inn-keeper  or  tavern-keeper  who  sells  to  his  guests,  for  consumption  in 
his  house,  game  bought  from  a  licensed  dealer.  The  27th  section 
imposes  penalties  on  the  buyer  of  game  who  buys  from  one  not  a 
licensed  dealer,  unless  the  purchase  be  made  bona  fide  at  a  shop  or 
house  where  a  board  is  affixed  to  the  front,  purporting  to  be  the  board 
of  a  licensed  dealer  in  game. 

[The  4th  section  of  the  43  and  44  Vict.,  c.  47  (Ground  Grarae  Act, 
1880,)  confers  upon  the  occupier  of  land  the  same  power  to  sell  grotmd 
game  killed  by  him,  or  by  persons  authorized  by  him,  as  if  he  had  a 
license  to  kill  game.] 

§  825.  The  statute  8  and  9  Vict.,  c.  109,  §  18,  provides  "that  -.11 
contracts  or  agreements,  whether  by  parol  or  in  writing,  by  aami„g^  by 
way  of  gaming  or  wagering,  shall  be  null   and   void ;  ^^^^[^^ 
and   that  no  suit  shall   be  brought  or  maintained    in  »*«o'k«^- 
any  court  of  law  or  equity  for  recovering  any  sum  of  money  or  valuable 
thing  alleged  to  be  won  upon  any  wager,  or  which  should  have  been 
deposited  in  the  hands  of  any  person,  to  abide  the  event  on  which  any 
wager  should  have  been  made/' 

At  common  law,  wagers  that  did  not  violate  any  rule  of  public 
decency  or  morality,  or  any  recognized  principle  of  public  policy, 
were  not  prohibited,  (a)  29    Since  the  passing  of  the  above  statute, 

(a)  Sherbon  v.  Golebach,  2  Vent.  175;  Strobh.  L.  82;  Collamer  v.  Day,   2  Vt. 

Johnson  v.  Lauslej,  12  G.  B.  468 ;  Dalby  144.    In  Ball  v.  Gilbert,  12  Mete.  397, 

V.  India  Life  Assurance  Co.,  16  C.  B.  865 ;  399,  Shaw,  G.  J.,  said :    '*  In  Massachu- 

24  L.  J.,  G.  P.  2,  6.  setts  it  is  belieyed  no  action  has  been  sns- 

29.  In  some  states  wager  contracts  have  tained  on  a  wager,  probably  because  none 

been  held    void  on  grounds  of   public  has  been   brought    As  far    as  judicial 

policy,  irrespective  of  statutes.    Perkins  opinions  have  been  indirectly  expressed, 

V.  Eaton,  8  N.  H.  152 ;  Winchester  v.  they  have  been  adverse  to  such  an  action. 

Nutter,  52  N.  H.  507 ;   Edgell    v,  Mc-  Amory  o.  Oilman,  2  Mass.  1 ;  Babcock  «. 

Laughlin,  6  Whart  176;  Bice  v.  Gist,  1  Thompson,  3  Picki  446."    At  all  events, 
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however,  cases  have  arisen,  which  present  the  qnestion  whether  an 
executory  contract  for  the  sale  of  goods  is  not  a  device  for  indalging 
in  the  spirit  of  gaming  which  the  statute  was  intended  to  repress.  It 
has  already  been  shown  {ante  §  82)  that  a  contract  for  the  sale 
of  goods  to  be  delivered  at  a  future  day  is  valid,  even  though  the  seller 
has  not  the  goods,  nor  any  other  means  of  getting  them  than  to  go  into 
the  market  and  buy  them.  But  such  a  contract  is  only  valid  where 
the  parties  really  intend  and  agree  that  the  goods  are  to  be  delivo^ 
by  the  seller,  and  the  price  to  be  paid  by  the  buyer.  If  under  guise 
of  such  a  contract,  the  real  intent  be  merely  to  speculate  in  the  rise 
or  fall  of  prices,  and  the  goods  are  not  to  be  delivered,  but  one  party 
is  to  pay  to  the  other  the  difference  between  the  contract  price  and  the 
market  price  of  the  goods  at  the  date  fixed  for  executing  the  contract, 
then  the  whole  transaction  constitutes  nothing  more  than  a  wager,  and 
n  t  .„nn,i -  is  niill  *nd  void  under  the  statute. 30  In  Grizewood  v. 
^^*^  Blane,  (6)  where  the  contract  was  for  the  future  delivery 

the  ooart  held^  a  wager  on  a  public  eleo-  miit  for  the  money  thus  adranoed.    The 

tion  Toidy  whether  other  wagers  were  or  jury  were  charged  that  if  thej  shoald  be- 

noL  liere  that  the  transactions  were  carried 

30.  Gambling   Contracts.    Optional  on  wiihoat  the  means  or  intent  to  receive 

Contracts. — A  contract  to  paj  an  amount  or  deliver  stock,  and  this  was  known  to 

eqnal  to  anj  rise  in  the  market  price  of  the  broker,  he  could  not  recover  commia- 

grain,  stock,  or  other  article  of  commerce  sions,  or  monej  advanced  to  pav  losses, 

at  a  certain  fntore  time,  in  consideration  and  this  was  held  correoL    See  Gheen  v. 

that  the  other  party  will  pay  the  amount  Johnson,  90  Penna.  3Sj  44 ;  Kirkpatrick 

equal  to  any  fall,  is  void  at  common  law  v.  Bonsall,  72  Penna.  155,  158 ;  Swartz*s 

as  gambling.    The  difficulty  is  to  deter-  Appeal,  3  Brewst  131.    In  Illinois  the 

mine  whether  the  intent  of  the  parties  is  cases  are  numerous  and  the  law  b  the 

to  make  a  delivery  of  the  property  con-  same.    In  Pickering  v.  Chase,  79  111.  328. 

tracted  for,  or  merely  to  pay  the  diffiBtenoe  Scott,  G.  J.,  said,  speakipg  of  sales  where 

in  price.    In  Brua*s  Appeal,  55  Penna.  no  design  to  deliver  existed :  '*  Such  con- 

294,  298,  a  claim  was  made  on  notes  tracts  are  void  at  common  law  as  being 

which  were  given  for  the  loss  on  a  **  short  **  inhibited  by  a  sound  public  morality." 

sale  of  Harlem  stock.    It  wss  found  that  In  Lyon  v.  Gulbertson,  83  IlL  33,  the  con- 

the  actual  transfer  of  stock  had  not  heea  tract  was  for  future  sale  of  wheat,  the 

contemplated  by  the  parties,  and  the  notes  performance  of  which  was  secured  by  a 

were  held  void.    In  Fareira  v.  Gabell,  89  deposit  for  security  or  margin.    It  was 

Penna.  89,  a  broker  engaged  in  buying  agreed  that  if  the  margin  should  by  rise 

and  selling  slodi,  advanced  money  to  pay  or  fall  in  price  become  insufficient,  on 

the  losses  of  his  principal,  and  brought  de&ult  to  put  up  further  margin  on  notice, 

(6)  11  C.  B.  526.     The  decision  was  pleadings  in  21  L.  J.,  C.  P.  46 ;  see,  also, 

(apparently)   disapproved  by  Bramwell,  Knight  v.  Gombeis,  and  Knight  r.  Fitch, 

B.,  in  Marten  v.  Gibbon,  33  L.  T.  (N.  S.)  15    0.    B.    562,    566 ;    Jessopp  e.  LutP 

at  p.  563.    See  the  same  case  as  to  the  wyche,  11  Ex.  614. 
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of  railway  shares,  Jervis,  C.  J.,  left  it  to  the  jury  to  say  ''  what  was  the 
plaintiff's  intention,  and  what  was  the  defendant's  intention,  at  the 
time  of  making  the  contract,  whether  either  party  really  meant  to  pur- 
chase or  to  sell  the  shares  in  question,  telling  them,  that  if  they  did 
not,  the  contract  was,  in  his  opinion,  a  gambling  transaction,  and  void." 
The  ruling  was  held  to  be  correct,  (o) 

§  829.  [But  the  statute  affects  only  the  contract  which  actually 
makes  the  bet  or  wa^r.  It  does  not  apply  to  a  contract  which  is  a 
gambling  transaction  in  the  sense  only  that  its  object  is  to  enable  one 
of  tl*e  contracting  parties  to  gamble.  Thus,  in  Thacker  Tiuwker*. 
r.  Hardy,  (rf)  the  defendant  had  employed  the  plaintiff,  a  ^^**^' 
broker,  to  speculate  for  him  on  the  stock  exchange.  It  was  never  in- 
tended between  the  parties  that  the  defendant  should  take  up  the  con- 
tracts into  which  the  plaintiff  entered  on  his  behalf,  but  the  plaintiff 
was  to  arrange  matters  so  that  nothing  but  *^  differences "  should  be 

the  party  prejudiced  might  treat  the  con-  where  recognized  ae  legitimate ;  in  the 
tract  as  filled  immediately  and  recover  the  other  it  is  a  gambling  transaction.'^ 
difference  in  price.  This  was  held  to  Thompson,  G.  J.,  in  Smith  «.  Bonyier,  70 
characterize  the  contract  as  a  gambling  Penna.  325,  332;  Maxton  v.  Gheen,  75 
transaction.  (Dickey,  J.,  dissenting.)  Penna.  166;  Pizley  v.  Boynton,  79  111. 
See,  further,  Beveridge  «.  Hewitt,  8  111.  351 ;  Cole  v.  Milmine,  88  111.  349;  Hatch 
App.  467  ;  Melchert  v.  American  Union  «.  Donglass,  48  Conn.  116, 127 ;  Brown  v. 
Co.,  11  Fed.  Bep.  193,  and  Wharton's  Speyers,  20  Gratt.  296;  Sawyer  v.  Tag- 
note;  Budolf  V.  Winters,  7  Neb.  125;  gart,  14  Bash  727.  The  transaction  will 
Sampson  v.  Shaw,  101  Mass.  145 ;  Gregory  be  presumed  legitimate  unless  there  is 
V.  Wendell,  39  Mich.  337,  844 ;  Barnard  proof  that  it  is  a  gambling  transaction. 
V.  Backhaus,  52  Wis.  593,  597.  In  this  Morris  v.  Tumbridge,  83  N.  Y.  92;  Bige- 
last  case,  unlike  the  New  York  cases  cited  low  u.  Benedict,  70  N.  Y.  202 ;  Story  v. 
in  this  note  tn/ra,  it  is  held  that  a  con-  Salomon,  71  N.  Y.  420 ;  Kingsbury  v. 
tract  for  Aiture  delivery  is  to  be  r^;arded  Kir  wan,  77  N.  Y.  6  J  2.  See,  eonira,  the 
aa  a  gambling  contract  in  the  absence  of  Wisconsin  cases  in  this  note,  supra.  The 
proof  establishing  it  as  legitimate.  This  intent  must  be  common  to  both  buyer  and 
is  followed  in  Everingham  v.  Meighan,  seller.  Bumsey  v.  Berry,  65  Me.  570; 
Wis.  Sup.  Ct,  Sept,  1882,  14  Beporter  Williams  v,  Carr,  80  N.  C.  294,  298 ; 
799.  But  the  mere  fad  that  the  seller  Gregory  v.  Wendell,  39  Mich.  337,  344; 
has  not  under  his  control  the  stock  or  Murray  v.  Ocheltree,  Iowa  Sup.  Ct,  Oct, 
property  which  he  contracts  to  deliver  in  1882, 15  Beporter  48. 
the  future,  will  not  be  conclusive.  The  (e)  And  see  Higginson  o.  Simpson,  2  C. 
court  will  inquire  into  the  circumstances  P.  D.  76,  and  cases  there  cited, 
(it  18  usually  a  question  for  the  jury),  (d)  4  Q.  B.  D.  685,  C.  A. ;  where  the 
and  sustain  the  contract  if  tnere  sppears  findings  of  the  jury  in  Grizewood  v. 
to  have  been  an  intention  to  fulfill,  and  Blane  are  criticized  by  Brett,  L.  J.,  at  p. 
not  merely  to  make  a  settlement  of  differ-  695,  and  by  Cotton,  L.  J.,  at  p.  696  ;  see, 
flooes.  "In  the  one  case  the  transaction  also,  Cooper  v.  Neill,  27  W.  B.  159 ;  W. 
ia  within  the  scope  of  business  every-  N.,  1878,  p.  128. 
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actaallj  payable  to  or  by  the  defendant.  The  plaintiff  knew  that 
unless  such  an  arrangement  was  effected^  the  defendant  would  not  be 
in  a  position  to  take  up  the  contracts.  The  plaintiff  accordingly 
entered  into  contracts  on  the  defendant's  behalf  in  respect  of  which 
he  became  by  the  rules  of  the  stock  exchange  personally  liable,  and 
he  then  sued  the  defendant  for  commission  and  for  indemnity  against 
the  liability  he  had  incurred.  Held,  by  Lindley,  J.,  and  afterwards 
by  the  Court  of  Appeal,  distinguishing  Grizewood  v.  Blane,  that  the 
agreement  between  the  plaintiff  and  defendant  was  not  a  contract  by 
way  of  gaming  or  wagering  within  the  meaning  of  8  and  9  Vict,  c. 
109,  §  18,  and  that  the  plaintiff  was  entitled  to  recover.  31  In  the 
*  Time-bar-  judgment  of  Lindlcy,  J.,  the  nature  of  the  transactions 
'*'™'"  on  the  stock  exchange,  and  in  particular  that  of  the  so- 

called  '^  time-bargains,''  is  fully  considered. 

It  may  be  remarked  that  there  are  transactions,  in  which  the  parties 
may  gain  or  lose,  according  to  the  happening  of  some  future  event 
which  are  not  within  the  provisions  of  8  and  9  Vict.,  c.  109 ;  for  in- 
stance, the  sale  of  the  next  year's  crop  of  a  specified  orchard,  (d)] 

§  830.  In  the  case  of  Bourke  t;.  Short,  (e)  the  plaintiff  and  defend- 
Bourke  v.  *^°*>  whilc  discussiug  the  terms  of  a  bargain  for  the  sale  of 
*^'*-  a  parcel  of  rags,  differed  as  to  their  recollection  of  the 

price  at  which  a  parcel  had  been  previously  invoiced  by  the  plaintiff 
to  the  defendant,  and  then  agreed  to  a  sale  on  these  terms,  viz.,  that 
the  rags  should  be  paid  for  at  six  shillings  a  c\¥t.  if  the  plaintiff's,  but 
only  three  shillings  a  cwt  if  the  defendant's  statement  as  to  the  for- 
mer sale  should  turn  out  to  be  correct,  six  shillings  being  more  and 
three  shillings  being  less  than  the  value  of  the  goods  per  cwt.  It  was 
held,  that  although  the  goods  were  really  to  be  delivered  and  the  price 
to  be  paid,  yet  the  terms  of  the  bargain  included  a  wager  that  ren- 
dered it  i\\egs\.'{f) 

§  831.  By  the  statute  24  Geo.  II.,  c.  40,  §  12,  (usually  termed  the 
Tippling  Act),  as  amended  by  the  25  and  26  Vict.,  c.  38^ 


lyp  ff  «»».  ^^  person  shall  be  entitled  to  recover  the  price  of  spiritu- 
ous liquors,  unless  sold  at  one  time  bona  fide,  to  the  amount  of  208. 
or  upwards,  except  in  cases  when  sold  to  be  consumed  elsewhere  than 

31.  Williams  v,  Carr,  80  N.  a  294 ;  D.,  at  p.  69%  and  per  Cotton,  L.  J.,  at  p. 

Warren  v.  Hewitt,  45  Qa.  601.    But  see  696. 

Fareira  v.  Gabell,  89  Penna.  89,  stated        («)  5  E.  <&  fi.  904 ;  25  L.  J.,  Q.  B.  196. 

ante  note  80.  '   (/)  QuoBr^— unenforceable.    The  stat- 

(d)  See  per  Bramwell,  L.  J.,  4  Q.  B. 
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at  the  place  of  sale^  and  delivered  at  the  residence  of  the  purchaser, 
in  quantities  not  less  at  one  time  than  a  reputed  quart. 

And  now  by  30  and  31  Vict,  c.  142,  §  4,  "  No  action  shall  hence- 
forth he  brought  or  be  maintainable  in  any  court  to  re-  Act » and  a 
cover  any  debt  or  sum  of  money,  alleged  to  be  due  in  viot.,o.i4a,M- 
respect  of  the  sale  of  any  ale,  porter,  beer,  cider,  or  perry,  consumed 
on  the  premises  where  sold  or  supplied,  or  in  respect  of  any  money 
or  goods  lent  or  supplied,  or  of  any  security  given ''  for  obtaining  said 
articles.  v 

§  832.  In  construing  the  tippling  acts  it  has  been  held,  that  the  pro- 
hibition extends  to  sales  made  to  a  retail  dealer  who  doo|^^,qs 
bought  for  the  purpose  of  selling  again  to  his  customers ;  JJJ^f'  tippiing 
ig)   but    in    Spencer  v.  Smith,  (A)  Lord  Ellenborough  gpenoer*. 
would  not  allow  this  defence  to  prevail,  where  a  bill  of  ®'^***- 
exchange  for  £6  had  been  given  by  a  lieutenant  in  the  recruiting  ser- 
vice for  spirits  supplied  to  him  at  different  times,  not  for  consumption 
at  the  house  of  vendor,  but  for  use  by  recruits  and  others  under  the 
officer's  command.     In  Burnyeat  v.   Hutchinson,  (i)  the  Bumyeat» 
■Queen's  Bench,  in  1821,  refused  to  except  from  the  opera-  Ha^inaon. 
tion  of  the  statute  a  sale  made  to  one  who  was  not  himself  the  con- 
sumer, and  where  the  spirits  formed  part  of  an  entertainment  given 
at  the  buyer's  expense  to  third  persons,  the  court  holding  that  the 
^^prohibition   was  general   and  absolute."    This  decision  was    not 
brought  to  the  notice  of  Lord  Abinger,  in  1836,  when  he  held,  in 
Proctor  t7.  Nicholson,  {J)  that  the  enactment  did  not  apply  to  the  case 
of  spirits  supplied  to  a  guest  lodging  in  the  house,  and  Proctor  v. 
Nicholson  can  hardly  be  considered  an  authority  after  the  observations 
of  the  court  in  Hughes  ».  Dove,  (i) 

If  quantities  of  spirits  of  different  kinds  be  sold,  the  quantity  of 
each  being  less  than  208.  in  value,  but  the  whole  amounting  to  more 
than  that  sum,  the  sale  is  legal.  (Z) 

Some  cases  (m)  in  which  the  price  of  spirits  sold  in  contravention  of 

ate  makes  gaming  contracts    null    and  (k)  1  Q.  B.  294. 

▼oid,  but  not  illegal.    See  Fitch  v,  Jones,  {I)  Owens  «.  Porter,  4  G.  A  P.  367. 

b  &&  B.  238.  (m)  Soott  v.  Qillmore,  3  Taunt.  226; 

(g)  Hughes  v.  Dove,  1  Q.  B.  294,  oveiv  Crooksbank  v.  Rose,  5  Gar.  &  P.   19 ; 

xnling  Jackson  v.  Attrill,  Peake  181.  Pbilpott  v.  Jones,  2  Ad.  &  E.  41 ;  Gait- 

{h)  3  Gamp.  9.  skill  v.  Greatbead,  1  Dow.  &  By.  359 ; 

(t)  5  B.  &  Aid.  241.  Dawson  o.  Remnant,  6  Esp.  24. 

<i)  7  Car.  &  P.  67. 
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the  tippling  acts  formed  00I7  part  of  die  coDsidenition  of  the  oontract 
sued  on,  are  cited  in  the  note.  See,  alao,  ante  §§  788,  789,  as  to  con- 
sideration partly  ill^al.  ^ 

§  833.  Bv  the  31  Geo.  11.,  c.  40,  §  11,  cattle  salesmen  in  London, 
_^_  and  others  who  sell  cattle  there  on  commission,  are  for- 
bidden to  bny  live  cattle,  sheep,  or  swine,  either  in  Lon- 
don or  while  on  the  road  to  London  (except  for  actual  ose 
by  themsdves  and  family,)  or  to  sell  in  London  or  within  the  weekly 
bills  of  mortality,  any  live  cattle,  sheep,  or  swine.  This  statute  is  said 
in  the  preamble  to  be  intended  to  prevent  abases  by  cattle  salesmen  to 
the  pr^udice  of  their  employes. 

§  834.  The  statutes  passed  in  relation  to  the  sale  of  offices  are  the 
8df.«r«aM.  5  and  6  Edw.  VI.,  a  16,  and  the  49  Geo.  IIL,  c  126, 
AetoSaodc  amending  and  enlarging  the  provisions  of  the  first  act. 
Sg«oTo&'^  ^  These  statutes  are  declared  to  extend  to  Scotland  and  Le- 
^  ^^  land  by  the  first  section  of  the  latter  act. 

The  principal  provisions  of  these  statutes  prohibit  the  sale  of  any 
office^  or  deputation,  or  part  of  an  office  which  **  shall  in  any  wise 
touch  or  concern  the  administration  or  execution  of  justice,  or  the  re- 
ceipt, controlment,  or  payment  of  any  of  the  king's  Highness'  treasure, 
money,  rent,  revenue,  account,  aulnage,  auditorship,  or  surveying  of 
any  of  the  king's  Majesty's  honors,  castles,  manors,  lands,  tenements, 
woods,  or  hereditaments ;  or  any  of  the  hn^s  MajeA^n  cudoms,  or 
any  other  admmiglraiUm  or  necessary '  aOendanee  to  be  had^  done,  or 
execuied  in  any  of  the  hin^s  Majed}fe  cudom-house  or  houses,  (n)  or  the 
keeping  of  any  of  the  king's  Majesty's  towns,  castles,  or  fortresses 
being  used,  occupied,  or  appointed  for  a  place  of  strength  and  defence : 
or  which  shall  touch  or  concern  any  clerkship  to  be  occupied  in  any 
manner  of  court  of  record,  wherein  justice  is  to  be  ministered  "  (5  and 
6  Edw.  y  T.,  a  16,  §  2) ;  and  '<  all  offices  in  the  gift  of  the  crown  or 
of  any  office  appointed  by  the  crown,  and  all  commissions  civil,  naval, 
or  military,  and  all  places  and  employments,  and  all  deputations  to 
any  such  offices,  commissions,  places  or  employments  in  the  respective 

departments  or  offices,  or  under  the  appointment  or  superintendence 

• 

82.  The  fbllowing  cues  relate  to  the  44  N.  H.  608;  Aiken  *.  BUdadell,  41  Vt« 

Tsliditj  of  liqaor  sales:  State  «.  Green-  655. 

lea^  31  Me.  617 ;  Wilson  o.  Stiatton,  47        (n)  The  cUme  in  italios  seems  to  be 

He.  120;  Webster*. Sanborn, 47  Me.  471;  repealed  bj  the  6  Geo.  IV,  c  104.    See 

State  «.  Delano,  54  Me.  501;    Holt  «.  ''The  Statutes  Berised/'  voLL,  p.559. 
CBxien  15Graj811;  Doolittlev-Lyman, 
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and  coDtroI  of  the  Lord  High  Treasurer,  or  Commissioners  of  the 
Treasury,  the  Secretary  of  State,  the  Lords  Commissioners  for  execu- 
ting the  office  of  Lord  High  Admiral,  the  Master-General,  and  prin- 
dpa]  officers  of  his  Majesty's  ordnance,  the  Commander-in-Chief,  the 
Secretary  at  War,  the  Paymaster-Gteneral  of  his  Majesty's  forces,  the 
Commissioners  for  the  affiiirs  of  India,  the  Commissioners  of  Excise, 
the  Treasurer  of  the  Navy,  the  Commissioners  of  the  Navy,  the  Com- 
missioners for  Victualing,  the  Commissioners  of  Transports,  the  Com- 
missary-Gkneral,  the  Storekeeper-Gkneral,  and  also  the  principal  officers 
of  any  other  public  department  or  office  of  his  Majesty's  government 
in  any  part  of  the  United  Kingdom,  or  in  any  of  his  Majesty's 
dominions,  colonies,  or  plantations  which  now  belong,  or  may  hereafter 
belong  to  his  Majesty,  and  also  all  offices,  commissions,  places,  and 
employments  belonging  to  or  under  the  appointment  or  control  of  the 
United  Company  of  Merchants  of  England  trading  to  the  East  Indies." 
(49  Geo.  III.,  c.  126,  §  1.) 

§  836.  The  exceptions  to  these  prohibitions  provide  that  they  shall 
not  be  applicable  ''to  any  office  or  offices  whereof  any 
person  or  persons  is  or  shall  be  seized  of  any  estate  of  in-  Uieiwohiu- 
heritance :  nor  to  any  office  of  parkership  or  the  keeping 
of  any  park,  house,  manor,  garden,  chase,  or  forest,  or  to  any  of 
them."(o)     And  it  is  provided  that  the  act  ''shall  not  in  any  wise 
extend  or  be  prejudicial  or  hurtful  to  any  of  the  Chief  Justices  of  the 
king's  courts,  commonly  called  the  King's  Bench  or  Common  Pleas, 
or  to  any  of  the  justices  of  assize  that  now  be  or  hereafter  shall  be, 
but  that  they  and  every  of  them  may  do  in  every  behalf  touching  or 
concerning  any  office  or  offices  to  be  given  or  granted  by  them  or  any 
of  them,  as  they  or  any  of  them  might  have  done  before  the  making 
of  this  act."  {p) 

It  was  also  provided  that  "  nothing  in  this  act  contained  shall  ex- 
tend or  be  construed  to  extend  to  any  purchases,  sales,  or  pn^her  ex- 
exchanges  of  any  commissions  or  appointments  in  the  ««p**om- 
honorable  band  of  gentlemen  pensioners,  or  in  his  Majesty's  yeoman 
guard,  or  in  the  Marshalsea,  and  the  court  of  the  king  of  the  palace 
of  the  king  at  Westminster,  or  to  extend  to  any  purchases,  sales,  or 
exchanges  of  any  commission  in  his  Majesty's  forces,  for  such  prices 

as  shall  be  regulated  and  fixed  by  any  regulation  made  or  to  be  made 

I 

(o)  Stat  6  and  6  Edw.  VI.,  c.  16,  2  4.       law  revision  act,  1868;  and  see  6  Qeo,. 
(p)  Id.,  S  '7,  repealed  by  the  statute    IV.,  oc.  88,  84. 

2z 
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Bepeatodin  ^V  ^^  Majesty  in  that  behalf,"  (j)  but  this  section  is  re- 
**"•  pealed  by  the  statute  law  revision  act,  1872  (No.  2.) 

Another  section  (r)  excludes  from  the  operation  of  the  act  of  49 
Geo.  III.  ^'  any  office  which  was  legally  salable  before  the  passing  of 
this  act,  and  in  the  gift  of  any  person  by  virtue  of  any  office  of  which 
each  person  is  or  shall  be  possessed,  under  any  patent  or  appointment 
for  his  life." 

§  836.  The  act,  also,  shall  not  '^  extend  or  be  construed  to  extend 
to  prevent  or  make  void  any  deputation  to  any  office  in  which  it  is 
lawful  to  appoint  a  deputy,  or  any  agreement,  contract,  bond,  or  assur- 
ance, lawfully  made  in  respect  of  any  allowance,  salary,  or  payment 
•made  or  agreed  to  be  made  by  or  to  such  principal  or  deputy  respect- 
ively, out  of  the  fees  or  profits  of  such  office ;"  (49  Geo.  III.,  c.  1 26, 
§  10) ;  nor  "  to  any  annual  reservation,  charge  or  payment  made  or 
required  to  be  made  out  of  the  fees,  perquisites,  or  profits  of  any  office 
to  any  person  who  shall  have  held  such  office  in  any  cdmmission  or 
appointment  of  any  person  succeeding  to  such  office^  or  to  any  agree- 
ment, contract,  bond,  or  other  assurance  made  for  securing  such  reser- 
vation, charge,  or  payment;  provided  always,  that  the  amount  of  such 
reservation,  charge,  or  payment,  and  the  circumstances  and  reasons 
under  which  the  same  shall  have  been  permitted,  shall  be  stated  in  the 
commission,  patent,  warrant,  or  instrument  of  appointment  of  the 
person  so  succeeding  to  and  holding  such  office  and  paying  or  secaring 
such  money  as  aforesaid."     (Id.^  §  11.) 

On  these  statutes,  it  has  been  held  that  a  contract  by  A  to  resign  an 
Contract  that     o&ce,  with  the  intent  of  B's  obtaining  the  appointment, 

A  shall  resign       -y«a  voiil 
with  intent  ^^  VOIU. 

St*the^offlie  §  837.  In  Sir  Arthur  Ingram'«  case,  («)  the  report  in 

^^^  Coke  is  as  follows:    "Sir  Robert  Vernon,  Knight,  being 

ingn^'s'  coferer  {t)  of  the  king's  house  of  the  king's  gift,  and  hav- 
ing the  receit  of  a  great  summe  of  money  yearely  of  the 
king's  revenue,  did  for  a  certaine  summe  of  money  bargain  and  sell 
the  same  to  sir  A.  I.,  and  agreed  to  surrender  the  said  office  to  the 
king,  to  the  entent  a  grant  might  be  made  to  air  Ay  who  surrendred  it 
accordingly:  and  thereupon  sir  A  was,  by  the  king's  appointment, 
admitted  and  sworne  coferer.     And  it  was  resolved  by  sir  Thomas 

(q)  49  Geo.  III.,  c.  126,  §  7.  «.  Bainbridge,  Willea  241. 

(r)  Id.,  i  9.  (0  Coferer,  or  treasurer,  from  "coffer.'' 

(f)  Co.  Lit.  234  a.    See,  also,  Huggins 
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Egerton,  lord  chaDcellor^  the  chiefe  justice,  and  others  to  whom  the 
king  referred  the  same^  that  the  said  offioe  was  void  by  the  said  statute 
(5  and  6  Edw.  VI.,  c.  16,)  and  that  sir  A  was  disabled  to  have  or  to 
take  the  said  office.^' 

§  838.  It  was  also  held,  in  the  case  of  Godolphin  v   Tudor,  (u)  in 
the  Queen's  Bench  and  afiSrmed  in  the  House  of  Lords,  (x) 
that  where  the  salary  of  an  office  within  the  statute  6  and  Tador. 
6  Edw.  VI.  was  certain,  a  deputation  by  the  principal,  i>epuuitton  of 
reserving  to  himself  a  certain  lesser  sum  out  of  the  salary,  g***y^fl(S^»»^ 
is  good.     And  even  where  the  profits  arising  from  fees 
are  uncertain,  a  deputation  by  the  principal,  with  a  reservation  of  a 
certain  sum,  out  of  the  profits,  is  good,  for  the  deputy  will  not  be 
obliged  to  pay  anything  beyond  the  amount  of  the  profits  received. 
But  if  the  reservation  is  to  pay  absolutely  a  certain  sum,  without  refer- 
ence to  the  profits,  the  agreement  is  void,  (y)     And  the  case  was  not 
affected  by  the  fact  that  it  appeared  on  the  record  that  the  payment 
was  to  be  «£200  a  year,  and  that  the  profits  of  the  offioe  had  amounted 
to  ^29  lOs.  a-year.     See  the  comments  of  Lord  Loughborough  in 
(jarforth  v.  Fearon  iii  1  H.  Bl.  327.     See,  also,  the  cases  of  Juxton  v. 
Morris,  and  Law  v.  Law,  as  reported  in  the  same  opinion  of  Lord 
Loughborough. 

The  principles  established  in  these  decisions  under  the  5  and  6 
Edw.  VI.  were  held  by  the  Queen's  Bench,  in  Greville 
V.  Atkins,  (2)  to  be  applicable  also  to  the  enactments  in  49  tfj^rtatto  * 
Geo.  III.,  c.  126. 

§  839.  In  the  case  of  Aston  v.  Gwinnell,  (a)  in  the  Exchequer 
Chamber  in  Equity,  the  statute  was  held  not  to  apply  to  j^^^^  ^ 
a  covenant  in  a  deed  by  which  the  grantor,  a  clerk  to  the  o^°°«ii- 
deputy  r^istrar  in  tlie  Prerogative  Court  of  Canterbury,  authorized 
and  permitted  his  deputy  to  pay  a  yearly  sum  to  trustees  of  an  annuity 
constituted  by  the  deed.  The  court  also  held  that  the  agreement  was 
not  void  as  against  public  policy,  because  the  situation  held  by  the 
grantor  was  not  an  office,  Sir  William  Alexander,  Lord  Chief  Baron, 
saying  that  '^he  was  a  mere  clerk,  assisting  the  deputy  registrars  re- 
ceiving emoluments  for  business  done  at  the  pleasure  of  his 
superiors."  (5 

(u)  2  Salk.  467,  and  6  Mod.  234;  abo        (2)  9  B.  A  C.  462.      ^ 
VVilles,  p.  576,  n.  (a)  8  Y.  &  J.  136. 

(x)  1  Bro.  P.  C.  135.  (6)  But  see  Palmer  v.  Bate,  2  Br.  &  B. 

(y)  See,  also,  Gulliford  v.  De  Cardenell,  673,  aiUe  {  804. 
2  Salk.  466. 
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In  Hopkins  v.  Preecott,  (o)  an  agreement  for  the  sale  of  a  law- 
Hopkins  V.  stationer's  business,  he  being  also  subdistributor  ofstamps^ 
^*******-  and  collector  of  assessed  tcuces,  coupled  with  a  stipulation 

that  the  vendor  should  not  do  business  as  a  law-stationer  within  ten 
miles,  nor  ooUect  any  of  the  assessed  taxes,  but  would  do  his  best  to  intro- 
duce the  purchaser  to  the  said  business  and  offices,  was  held  void  under 
these  statutes. 

§  840.  In  Harrison  v.  Kloprogge,  (d)  it  was  held,  that  the  office  of 
private  secretary  was  not  within  the  statutes.  The  follow- 
arawiuiintiie  ing  offioers  havc  been  held  to  come  within  their  provi- 
sions :  officers  of  spiritual  courts,  as  chancellor,  r^istrar, 
and  commissary,  (e)  clerk  of  the  fines  to  a  justice  in  Wales,  (/)  surro- 
gate, (g)  gaolers,  (h)  undersheri&,  (i)  stewards  of  court-leets,  {k)  but  not 
the  bailiff  of  a  hundred,  (Q  or  the  undermarshal  of  the  city  of  Lon- 
don, (m) 

In  a  case  under  the  49  Geo.  III.,  it  was  held  that  a  cadetship  in  the 
East  India  service  was  embraced  within  the  law,  and  that 
BftBtindk        receiving  money  for  procuring  the  appointment  was  an  in- 
dictable offence,  (n) 
In  Graeme  v.  Wroughton,  (o)  a  bargain,  by  which  the  officers  of  a 
raiment  subscribed  a  sum  to  induce  the  major  to  retire, 
touieoffloer^^   and  thus  create  a  step  for  promotion  in  the  regiment,  was 
tofnduoe  £      held  to  be  a  sale  of  his  office  by  the  major,  and  void  under 
the  statute.  83 

§  841.  By  the  2  Will.  IV.,  c.  16,  §  7,  the  buyer  may  resist  payment 
of  the  price  of  goods  (spirits),  for  the  removal  of  which  a 
ered  without     permit  is  required  by  that  statute,  by  pleading  and  prov- 
ing that  the  goods  were  delivered  without  a  permit,  (p) 

(e)  4  C.  B.  578.  (k)  Williamson  v.  Bamsley,  1  Brownl. 

(d)  2  Bro.  St  B.  678.  70. 

(e)  Dr.  Tudor's  cafle,  Gro.  Jac.  269 ;        (I)  Godbold's  case,  4  Leon.  83. 
Bobotham  v.  Tudor,  2  Brownl.  11.  (m)  Ex  parte  Butler,  1  Atk.  210. 

(/)  Walter*.  Walter,  Golds.  180.  (n)  Rex  v.  Charretier,  13  Q.  B.  447, 

(g)  Juxton  V.  Morris,  2  Oh.  Ca.  42,  oor-  and  18  L.  J.,  M.  C.  100. 

leoted  rep.  in  1  H.  Bi.  332 ;  Woodward  «.  (o)  11  £x.  146,  and  24  L.  J.,  Ex.  265. 

Foxe,    3    Lev.    289;    Layng   v.    Paine,  33.  As  to  sale  of  offices  and  official  in- 

Willes  571.         ^  fluence,  see  ante  note  13. 

(h)  Stockwith  v.  North,   Moore  781;  (p)  See  a  decision  on  the  construction 

Hoggins  V.  Bainbridge,  Willes  241.  of  this  statute,  Nicholson  v.  Hood,  9  M. 

(%)  Browning  v.  Halford,  Free.  19 ;  and  &  W.  365. 
tee  Stat.  8  G^.  I.,  c.  15. 
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§  842.  At  oommon  law,  a  sale  made  on  Sunday  was  not  void.     In 
Drary  v,  Defontaine,  (q)  Sir  James  Mansfield  delivered  the 
judgment  of  the  Common  Pleas^  that  such  a  sale  was  not  daynowold'at 
illegal,  until  made  so  by  statute.  34  oommon  »w. 

(q)  1  Taunt  131.  dealer,  was  no  breach  of  the  statute.    In 

34.  A  Sale   on  Sunday  is  Valid  at    Galiforoia  the  act  forbids  not  sales  but 
Common  Law. — Bichardson  v.  Goddard,    keeping  open  a  place  of  business  on  Sun- 
23  How.  28,  42.    This  subject  received    day,  and  sales  are  valid.    Moore  o.  Mur- 
thorough  consideration  in  Bloom  v.  Bich-    dock,  26  Cal.  514,  626. 
ards,  2  Ohio  St  387,  where  a  bill  was  filed        Executed    Contracts. — In    Pennsyl- 
for  the  specific  performance  of  a  contract    vania,  though  the  statute  punishes  Sun- 
made  on  Sunday  for  the  sale  of  lands.  The    day  contracts,  yet  the  courts  hold  that  the 
Ohio   statute   simply    forbade    common    statute  does  not  avoid  an  executed  con- 
labor  and  the  sale  of  liquor  on  Sunday,     tract  consummated   on  Sunday  in  viola- 
(not  "  business ''),  and  the  court  held  that    tion  of  the  law,  but  refuse  to  enforce  an 
this  did  not  render  illegal  the  making  of    executory  contract    If  the    contract    is 
a  sale^  and  therefore  the  contract  was  held    executed,  it  will  pass  good  title.    And  so 
valid.    This  act  was  copied  in  Nebraska,    the  title  acquired  under  a  deed  made  on 
and  the  same  interpretation  was  given  it    Sunday  was  held  good,  in  Shuman    v. 
in  Horacek  «.  Eeebler,  5  Neb.  855,  358,    Shuman,  27  Penna.  90.    In  Foreman  v, 
where  a  contract  on  Sunday  for  the  sale    Ahl,  55  Penna.  325,  fifteen  mules  were 
of  calves  was  held  valid.  In  Kansas,  also,    sold,  and  thirteen  of  them  were  delivered 
the  prohibition  extends  to  labor  only,  and    on  Sunday.    It  was  held  that  there  could 
not  to  all  business,  and  contracts  of  sale  are    be  no  recovery  for  the  price  of  those  sold 
held  valid.    Johnson  v.  Brown,  13  Ean.  -  and  delivered  on  that  day,  though  title 
529;  Merritt  v.  Earle,  29  N.   Y.   120;    had  passed.    In  Chestnut  v,  Harbaugh, 
Kaufman  v.  Haven,  30  Mo.  387.  In  Adams    78  Penna.  473,  the  property  was  sold  and 
V.  Ghiy,  19  Vt  358,  horses  were  exchanged    delivered  on  Sunday,  and  was  afterwards 
on  Sunday  in  New  Hampshire,  and  one    seized  by  creditors  of  the  seller,  alleging 
party  being  defrauded  claimed  to  rescind    that  the  sale  was  ill^;al  and  void.    But 
and  brought  trover  in  Vermont  Defend-    the  court  held  that  having  been  excepted 
ant  neglected  to  prove  the  New  Hamp-    it  was  valid.    See  Baker  v.  Lukens,  35 
shire  Sunday  statute,  and  the  court  there-    Penna.  146.    In  Massachusetts  the  same 
fore  determined  the  case  on  common  law    result  is  reached  on  difi^ent  grounds.  In 
principles,  and  held  that  the  sale  was    Pennsylvania  it  is  said  that  the  statute 
legal,  and  therefore  the  suit  could  be  sus-    does  not  apply  to  executed  sales.    But  in 
tained.    On  a  similar  state  of  facts  the    Massachusetts,  it  is  said :  "  The  transao- 
same  result  was  reached  in  O'Bourke  v.    tion  takes  efiect  from  the  disability  of  the 
O'Bourke,  43  Mich.  58.    See  Davis  v.    parties  to  assert  any  right  to  the  contrary. 
Barger,  57  Ind.  54 ;  Kepner  v.  Keefer,  6    The  court  does  not  give  it  efiect,  but 
Watts  231 ;  Fox  v.  Mensch,  3  W.  &  S.  444.    simply  refuses  its  aid  to  undo  what  the 
In  Eberle  v.  Mehrbach,  55  N.  Y.  682,  a    parties  have  already  done."    Wells,  J.,  in 
horse  was  sold  on  Sunday  and  the  buyer    Myers  v.  Meinrath,  101  Mass.  366.    In 
brought  suit  for  breach  of  warranty.  This    Horton  v.   Buffinton,   105  Mass.  399,  a 
was  sustained  under  a  statute  forbidding    creditor  of  the  seller  at  a  Sunday  sale 
the  exposing  of  wares  for  sale.    It  was    seised  a  wagon  sold,  alleging  such  sale  to 
held  that  a  private  sale,  though  by  a    be  void,  but  it  was  held  valid,  follow- 
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By  the  29  Charles  II.,  c  7,  it  is  enacted  that  "  no  tradesman,  arti- 
ficer, workman,  laborer,  or  other  person  whatsoever,  shall 
*  do  or  exercise  any  worldly  labor,  business,  or  work  of 
their  ordinary  callings  upon  the  Lord's  day,  or  any  part  thereof 
(works  of  necessity  and  charity  only  excepted),  and  that  every  person 
being  of  the  age  of  fourteen  years  or  upwards,  ofiending  in  the  premises, 
shall  for  every  such  offence  forfeit  the  sum  of  five  shillings ;  and  that 
no  person  or  persons  whatsoever  shall  publicly  cry,  show  forth,  or  ex- 
pose to  sale  any  wares,  merchandises,  fruit,  herbs,  goods,  or  chattels 
whatsoever  upon  the  Lord's  day,  or  any  part  thereof,  upon  pain  that 
every  person  so  offending  shall  forfeit  the  same  goods  so  cried,  or 
showed  forth,  or  exposed  to  sale,  (r)  35 

ing  the  case  last  cited.  To  the  same  cepted  on  Sunday.  On  the  same  day  the 
efiect,  see  Greene  v.  Qodfrejt  44  Me.  25 ;  creditor  transferred  the  order  with  the 
Moore  v,  Kendall,  1  Chand.  (Wis.)  83 ;  debtor's  assent  to  M.,  from  whom  he  re- 
Ellis  V.  Hammond,  57  GHl  179 ;  Moore  v.  ceived  the  amount  of  it.  It  was  held  that 
Murdoch,  26  Cal.  514;  Kinney  v.  McDer-  M.  could  not  recover  the  debt,  because 
mot^  55  Iowa  674.  his  claim  was  founded  on  a  Sunday  trana- 

(r)  As  to  the  mode  of  instituting  pro-  action.    Money  borrowed  on  Sunday  can- 

ceedings  undpr  this  act,  see  84  and  85  not  be  recovered  back.    In  deciding  such 

Vict,  c.  87.    Tills  last  act  is  continued  by  a  case  Appleton,  G.  J.,  said :  ''The  con- 

the  expiring  laws  continuance  act,  1881.  tract  was  illegal  because  made  on  a  day 

85.  Sunday  Sales  Void  for  Illegal-  when  the  making  of  contracts  is  forbid- 

ity,  by  Statute. — As  will  be  seen  from  den,  and  plaintiff  cannot  claim  through 

the  last  note  the  common  law  in  in  many  an  act  prohibited  by  the  statute.    It  is  an 

states  unchanged  as  to  the  validity  of  unfortunate  condition  of  the  law  when 

sales,  though  in  nearly  all  servile  labor  is  the  violator  of  its  commands  is  rewarded 

forbidden,  and  in  most  the  keeping  open  by  it  for  such  violation,"  and  he  quotes 

of  a  place  of  business.    A  full  review  of  Jn venal — 

the  statutes  and  decisions  of  most  of  the  **  Mtdu» 

states  will  b^  found  in  Tucker  v.  West,  29  «»*»»»<««^  •«*«»»  ^''•'^^  criminafato. 
Ark.  386.    See,  also,  a  series  of  articles 

in  the  American  Law  Register,  vol.  XIX.,  and  comments  :    "  So,  now,  of  two  crimi- 

pages  187,  209,  278.    In  the  New  Eng-  nals  guilty  of  the  same  offence,  one  is 

land   states,    and    in    most    others,    all  punished  and  the  other  rewarded  by  the 

worldly  business  is  forbidden  as  in  the  law  which  creates  the  offence."     Meader 

English  statute,  and  some  of  the  states  v.  White,  66  Me.  ^.    That  a  loan  made 

prohibit     unnecessary     travel.      Where  on  Sunday  is  presumptively  worldly  busi- 

business  is  prohibited,  all  contracts  (ez-  ness,  and  unless  shown  to  be  a  work  of 

oept  of  necessity  and  charity,)  are  held  necessity  or  charity,  cannot  be  recovered, 

illegal.    Some  recent  cases  may  be  stated  was  held  in  the  well-considered  case  of 

in  illustration.    In  Mace  v.  Putnam,  71  Troewert  v.  Decker,  51  Wis.  46,  and  in 

Me.  288,  a  creditor  wishing  to  leave  the  Finn  v.  Donahue,  85  Conn.  216.    That  a 

state  at  once,  drew  an  order  on  his  debtor  note  given  on  Sunday  is  void  has  been 

for  the  amount  due,  which  the  debtor  ac-  held  in  many  cases.    See  Tucker  v.  West, 
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§  843.  The  first  reported  case  under  this  statute  seems  to  have  beeo 
Drury  v.  Defontaine,  (j)  in  1808,  more  than  130  years  after  i>eoi8ions 
its  passage.     There  the  private  sale  of  a  horse  on  a  Sun-  ^SJ'^^ 
day,  made  by  a  horse  auctioneer,  was  held  valid,  as  not  pruryv.Defon 
within  the  ordinary  calling  of  the  vendor,  his  business  being  ***°®' 
to  sell  at  public,  not  private  sale. 

Next,  in  1824,  in  Bloxsorae  v.  Williams,  (<)  Bayley,  J.,  expressed 
his  entire  concurrence  in  the  above  decision  of  the  Common  Biojcaome  ». 
Pleas,  but  decided  the  case  on  two  grounds :  1st,  that  in  w*»*»°w 
the  case  before  him  the  sale  was  not  complete  on  the  Sunday;  and, 
2ndly,  that  it  was  not  competent  for  the  defendant,  the  guilty  party, 
who  was  violating  the  statute  by  exercising  his  own  ordinary  calling 
of  a  horse  dealer  on  Sunday,  to  set  up  his  own  contravention  of  the  law 
against  the  plaintiff^  an  innocent  person,  who  was  ignorant  of  (he  fa<A 
thai  the  defendant  was  a  horse  dealer.  Holroyd  and  Littledale,  JJ., 
concurred. 

§  844.  In  1826,  Fennell  v.  Ridler,(w)  was  decided  by  the  same 
judges.     Plaintiffs  were  horse  dealers,  who  bought  a  horse,  y^^neu  v. 
with  warranty,  on  Sunday ;  and  the  action  was  for  breach  m«*i««- 
of  warranty.     The  plaintifis  were  nonsuited,  Bayley,  J.,  again  deliver- 
ing the  opinion,  and  saying,  that  he  had  given  too  narrow  a  construe- 

29  Ark.  386,  where  the  decisions  are  ool-  town  for  the  relief  of  a  nek  pauper  was 

leeted.    Bat  if  the  note  is  given  on  Sun-  held  valid  in  Aldrich  v.  Blackstone,  128 

day  for  a  consideration  received  on  a  Mass.  148.    Sales  of  food  on  Sunday  for 

week-day,  although  the  note  will  be  void,  immediate  consumption,  made    by  pro- 

an  action  can.  be  maintained  on  the  origi-  prietors  of  hotels  and  eating-houses  are 

nal  consideration.    An  offer  to  rescind  lawful.    State  «.  Gregory,  47  Conn.  276. 

on  Sunday  Ib  of  no  avail.    Merritt  v.  Probably  like  sales  by  any  person-  would 

Bobinson,  36  Ark.  483,  491.    Other  cases  be  sustained.    In  Carver  v.  State,  69  Ind. 

illustrating  the  Sunday  laws  are  the  fol-  61,  the  sale  of  cigars  from  a  cigar  stand 

lowing :  Powhatan  Steamboat  Co.  v.  Ap-  in  a  hotel  on  Sunday,  in  the  same  man- 

pomattox  B.   B.,  24  How.  247;  Phila.,  ner  as  on  week-days,  was  held  lawful. 

^.,  B.  B.,  23  How.  209,  217 ;  Holcomb  But  this  seems  doubtful.    Subscriptions 

V.  Danby,  61  ^t.  334;  Davis  v.  Somer-  to  pay  off  a  church  debt,  or  to  purchase  a 

▼ille,  128  Mass.  694 ;  White  v.  Lang,  128  church  building,  are  valid,  though  made 

Mass.  698;  Davidson  v.  Portland,  69  Me.  on  Sunday.    Allen  v.  Duffie,  43  Mich.  1 ; 

116 ;  Platz  V.  Cohoes,  24  Hun  101 ;  Gil-  Dale  v.  Knapp,  Sup.  Ct.  Penna.,  12  Law 

bert  V.  Yachon,  69  Ind.  372;  Parker  v.  Beporter665.    And  see  Doyle  v.  Lynn, 

Pitts,  73  Ind.  697  ;  Ball  v.  Powers,  62  Ga.  &c.,  B.  B ,  118  Mass.  196.' 
767;  Carroll  «.  Staten  Island  B.  B.,  68        (q)  1  Thunt.  131. 
N.  Y.  126.  (0  3  B.  A  Cr.  232. 

Contracts  of  Charity  and  Necessity.        (u)  6  B.  &  Cr.  406. 
— A  contract  made  by  the  overseers  of  a 
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tion  to  the  act  in  the  previous  case,  and  that  it  was  intended  to  regulate 
private  conduct  as  well  as  to  promote  public  decency.  86 

Next,  in  1827,  came  Smith  t?.  Sparrow,  {v)  in  the  Common  Pleas. 
Smith «.  "^^^  plaintiff's  broker  made  an  agreement  on  Sunday  for 

Sparrow.  ^  Sale  to  defendant,  an«l  at  first  refused  to  deliver  a  written 

note  of  the  sale  (without  which  it  would  not  have  been  complete  under 
the  statute^ of  frauds)  until  the  next  day,  but  finally  yielded  to  defend- 
aiTt^'  importunity,  and  gave  him  a  bought  note,  in  which  the  vendor's 
name  was  not  mentioned.  The  broker  also  entered  the  sale  on  his 
book  on  Sunday,  with  a  blank  for  the  vendor's  name.  On  Monday 
th'5  blank  was  filled  up  with  the  vendor's  name,  before  the  broker  had 
seen  the  vendor,  or  informed  him  of  th )  sale.  The  plaintiff's  action 
was  for  damages,  for  breach  of  this  contract,  and  he  was  held  not  en- 
titled to  recover.  Best,  C.  J.,  expressed  a  doubt  about  the  decision  in 
Bloxsome  v.  Williams,  and  warmly  eulogized  Fennell  v.  Ridler. 
Park,  J.,  joined  in  the  commendation  of  the  last-mentioned  case,  and 
said  he  did  ^'  not  think  this  court  was  right  in  the  decision  of  Drury  v. 
Defontaine." 

§  845.  In  Williams  v.  Paul,  {x)  decided  in  1830,  it  was  held  that 
wiiiiAina*.  where  a  sale  was  mad^  on  Sunday,  and  the  buyer  retained 
^*^'  the  thing  bought,  and  afterwards  made  a  new  promise  to 

pay,  he  was  liable,  not  for  the  price  agreed  on  in  the  void  bargain,  but 
for  a  quantum  meruU  on  the  new  promise.  37 

But  in  Simpson  t;.  Nicholls,  {y)  Parke,  B.,  expressed  the  opinion 
simpBonv.  ^^^^  ^^^  decision  in  Williams  v.  Paul  could  not  be  sup- 
Nichoito.  ported  in  law.  (z)     In  Simpson  v,  Nicholls,  the  defendant 

pleaded  the  nullity  of  the  sale  made  on  Sunday,  and  plaintiff  replied 
^^predudi  non^  because  although  the  said  goods  were  sold  and  delivered 
by  the  plaintiff  to  the  defendant  at  the  time  and  in  the  manner  in  the 
plea  allied,  yet  the  defendant  after  the  sak  and  ddivery  of  the  said 

36.  No  Action  will  lie  for  Fraud  or  («)  4  Bing.  84. 

Warranty    in    an    Illegal    Sale.— Al-  (%)  6  Bing.  653. 

though  the  sale  may  be  executed,  and  37.  See  post  note  39,  aa  to  ratification  of 

therefore  binding,  yet  the  collateral  con-  Sunday  sales.     Williams    v.    Paul    has 

tract  of  warranty  being  executory,  will  be  given  rise  to  much  controversy  in  the 

void.    Howard  o.  Harris,  8  Allen  297 ;  United  States,  but  has  been  generally 

Smith  V.  Bean,  15  N.  H.  577 ;  Gunderson  preferred  to  the  later  Englbh  cases. 

V.  Richardson,  56  Iowa  56 ;  Plaisted  v.  {y)  3  M.  &  W.  244,  and  S.  C,  corrected 

Palmer,  63  Me.  576;  Murphy  v.  Simpson,  report  in  5  M.  <&  W.  702. 

14  B.   Mon.  387.    But  see  Winchell  v.  (s)  See  the  American  cases  referred  to, 

Carey,  115  Mass.  560.    See  an(e  note  1 .  po8^  JJ  848-850. 
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ifooda  kept  and  retained  the  eame,  and  hath  ever  since  kept  and  retained 
the  same  vrithoiU  in  any  manner  returning  or  offering  to  return  the  same 
io  the  plaintiff,  and  thereby  hath  become  liable/'  &c.  Replication  held 
bad  on  demurrer,  becanse  even  on  the  authority  of  Williams  v.  Paul, 
which  was  doubted,  a  fresh  promise  was  necessary,  and  this  was  not 
alleged  in  the  replication. 

In  Scarfe  v.  Morgan,  (a)  the  defendant  pleaded  illegality  jiiider  the 
statute  against  a  claim  by  a  farmer  for  the  services  of  his  g^j^^^^.        ' 
stallion  in  covering  the  defendant's  mare  on  Sunday,  but  mo'«»»- 
the  defence  was  overruled. 

§  846.  [The  statute  37  and  38  Vict.,  c.  49,  §  9,  (Licensing  Act'"' 
1874,)  renders  penal  the  sale  of  intoxicating  liquors  on  ^loeMiiig 
Sunday  within  the  hours  prohibited  by  the  3d  section  of   •***  ^^* 
the  act. 

The  statute  30  and  31  Vict.,  c.  29,  §  1,  renders  void  any  contract 
for  the  sale  of  shares  in  a  joint  stock  banking  company  j^^. 
unless  the  contract  sets  forth  in  writing  the  numbers  of 
the  shares  on  the  register  of  the  company,  or  where  the  shares  are  not 
distinguished  by  numbers,  the  names  of  the  registered  proprietors  of 
the  shares  in  the  books  of  the  company.  (6) 

The  statute  37  and  38  Vict.,  c.  61,  §  3,  enacts,  that  no  maker  of  or 
dealer  in  anchors  and  chain  cables  shall  sell,  or  contract 
to  sell,  and  no  person  shall  purchase,  or  contract  to  pur-  oabiesand 
chase,  for  the  use  of  any  British  ship,  any  chain  cable  or 
«ny  anchor  exceeding  in  weight  168  &>s.  which  has  not  been  pre- 
viously tested  and  stamped  in  accordance  with  '^  The  Chain  Cables  and 
Anchors'  Acts,  1864  to  1874."  (o) 

§  847.  The  statute  38  and  39  Vict.,  c.  63,  §  6,  (d)  enacts  that  *'  no 
person  shall  sell  to  the  prejudice  of  the  purchaser  any 
article  of  food,  or  any  drug  which  is  not  of  the  nature,  and  drags  aot, 
substance  and  quality  of  the  article  demanded  by  such 

(a)  4  M.  <&  W.  270.  c.  30. 

(6)  See  Nelson  Mitchell  v.  (Sty  of  ^Itoh  (d)  Sale  of  food  and  drags  act»  1875 

gow  Bank,  4  App.  Gas.  624 ;  Neilson  v,  amended  bj  the  42  and  48  Vict,  c.  80 

James,  9  Q.  B.  D.  646,  C.  A.  The  decisions  under  the  act  are  given 

(o)  27  and  28  Vict,  c  27,  {  11 ;  34  and  pott,  chapter  on  Warranty. 
S5  Vict,  c.  101,  22  7,  0 ;  85  and  86  Vict, 


730  AVOIDANCE  OF  THE  OOKTBACT.  [BOOK  HI 

purchaser '' under  the  penalty  therein  mentioned;  a  proviso  follows 
having  reference  to  certain  cases  in  which  an  offence  is  not  to  be 
deemed  to  be  committed  under  the  section.  By  the  8th  section  the 
seller  may  protect  himself  by  giving  notice  to  the  purchaser,  (e) 

Several  important  statutes  have  recently  been  passed  regulating  the 
other  BtMates  salcs  of  iutoxicatiug  liquors^  (/)  of  spirits,  (g)  of  ezplo- 
aaies.  sives,  {h)  and  of  poisons,  (t)] 

casoB  In  §  848.  In  America,  the  law  in  general  upon  the  sub- 

jects embraced  in  this  chapter  is  in  accordance  with  the 
English  law. 

The  cases  in  our  courts  upon  contracts  of  sale  where  the  thing  sold 
was  intended  by  both  parties  for  ill^l  purposes,  or  was  transferred 
with  a  knowledge  on  the  part  of  the  vendor  that  the  buyer  intended 
to  use  it  for  illegal  purposes,  were  elaborately  reviewed  and  discussed 
in  the  Supreme  Court  of  the  United  States  in  two  cases,  Armstrong  v. 
Toler,  reported  in  11  Wheaton  258,  and  McBlair  v.  Qibbes,  17  How- 
ard 232.  The  principles  established  by  these  two  cases  may  be 
summed  up  as  follows : 

First.— No  action  lies  on  any  contract,  the  consideration  of  which  is 
either  wicked  in  itself,  or  prohibited  by  law. 

Secondly. — A  collateral  contract  made  in  aid  of  one  tainted  by  ille- 
gality cannot  be  enforced. 

Thirdly. — A  collateral  contract,  disconnected  from  the  illegal  trans- 
action which  was  the  basis  of  the  first  contract,  is  not  illegal,  and  may 
be  enforced. 

§  849.  In  relation  to  sales  made  on  Sunday,  nearly,  if  not  all  the 
states  have  passed  laws  substantially  in  accordance  with  the  29  Charles 
II.,  c.  7,  and  there  is  very  great  diversity  of  opinion  on  the  questions 
which  have  arisen  under  these  statutes.  38  In  many  of  the  states  the 
law  makes  no  distinction  between  sales  made  by  a  party  in  his  ordinary 

(e)  See  Sandys  «.  Small,  3  Q.  B.  D.  449.  32  Vict.,  c.  121,  {  17,  amended  by  32  and 

(/)  The  lioeDsing  acts,  1872,  1874,  (35  33  VicL,  c.  117,  i  3.) 

and  36  Vict.,  c.  94,  and  37  and  38  Vict,  38.  The  New  England  and  many  South- 

c.  49.)  era  states  have  followed  the  English  act 

(g)  The  spirits  act,  1880,  (43  and  44  and  have  forbidden  labor  and  business. 

Vict.,  c  24.)  Some  have  even  forbidden  unnecessary 

(A)  The  explosives  act,  1875,  (38  Vict,  travel.     But  New  York,  Ohio,  California 

c  17.)  and  most  Western  states  have  forbidden 

(i)  The  pharmacy  act,  1868,  (31  and  labor,  bat  not  business,  so  that  a  sale  on 
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calling  and  any  other  sale^  bat  forbids  all  secular  business  on  Sunday. 
A  note  given  for  property  sold  on  Sunday  is  held  of  course  to  be 
invalid  in  the  hands  of  the  payee ;  but  it  is  not  settled  whether  such  a 
note  is  void  in  the  hands  of  an  innocent  endorsee,  {k) 

A  sale  is  there  held  not  to  be  invalid  although  commenced  on  Sun- 
day, if  not  completed  till  another  day^  nor  if  it  merely  grow  out  of  a 
transaction  which  took  place  on  Sunday.  {I)  And  a  note,  though 
signed  on  Sunday,  may^  be  enforced,  if  delivered  on  some  other  day ; 
(m)  and  when  the  vendee  has  obtained  possession  of  the  property  sold 
to  him  on  Sunday,  with  the  assent  of  the  vendor,  it  is  held  that  the 
title  has  passed,  and  that  he  may  maintain  his  possession  under  the 
void  contract  as  against  both  the  vendor  and  his  creditors,  (n) 

§  850.  There  is  a  great  conflict  of  decisions  on  the  question  whether 
the  vendee  becomes  liable  (either  under  a  new  contract,  or  by  reason 
of  a  ratification  of  the  old  one)  when  he  takes  possession  of  the  thing 
sold  on  some  other  day,  after  making  a  purchase  of  it  on  Sunday.  The 
case  of  Williams  v.  Paul,  (o)  and  the  observations  of  Parke,  B.,  seri- 
ously questioning  its  authority,  (p)  have  been  much  discussed  in  the 
American  courts.  In  the  case  of  Adams  v.  Gay,  {q)  the  purchaser  re- 
fused, at  the  request  of  the  vendor,  to  rescind  the  contract  and  return 
the  thing  sold,  and  this  was  held  to  be  an  affirmation  of  the  Sunday 
bargain,  and  to  render  the  purchaser  liable ;  and  in  Sargent  v.  Butts  (r) 
the  same  court  held  that  a  subsequent  promise  ratified  an  award  made 
on  Sunday,  so  that  an  action  would  lie  on  the  award.  So  in  Sumner 
V,  Jones,  («)  where  a  vote  was  given  on  Sunday  for  the  price  of  a  horse 
sold  that  day,  and  the  buyer  afterwards  made  payments  on  account  of 

Sunday  is  not  necessarilj  illegal  in  those  ney,  24  Vt.  187 ;  Butler  v.  Lee,  11  Ala. 

states.    See  note  39,  posL  885. 

{k)  Allen  v.  Deming,  14  N.  H.  118 ;  (m)  Hilton  v,  Houghton,  85  Me.  143 ; 

Saltmarsh  v.  Tuthill,  13  Ala.  390.    It  has  Lovejoj  v.  Whipple,  18  Vt.  379 ;  Clough 

been  decided  in  Massachusetts  that  an  en-  v.  Davis,  9  N.  H.  500 ;  Hill  v.  Dunham, 

donee  of  a  promissory  note  received  for  73  Mass.  543. 

a  good  consideration  and  without  notice  (n)  Smith    v.    Bean,   15  N.  H.   577 ; 

of  any  illegality   attaching   to    it,    can  Allen  v.  Deming,  14  N.  H.  188 ;  Horton 

maintain  an  action  on  the  note  against  v.  Buffinton,  105  Msss.  899. 

the  maker,  although  the  note  was  made  (o)  6  Bing.  653. 

and  delivered  to  the  payee  on  a  Sunday.  ( p)  Ante  2  845. 

Cranson  v.  Goes,  107  Mass.  439.  (q)  19  Vt  358. 

(l\  Stackpole  v.  Symonds,  23  N.  H.  (r)  21  Vt  99. 

229 ;  Smith  v.  Bean,  15  N.  H.  577 ;  Sum-  (s)  24  Vt.  317 
ner  ».  Jones,  24  Vt.  317 ;  Goss  v,  Whit- 
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the  note,  it  was  held  that  these  payments,  coupled  with  his  retaining 
the  horse  in  his  possession,  were  a  ratification  of  the  contract,  entitling 
the  vendor  to  recover  the  sum  remaining  due  on  the  note.  In  Ala- 
bama, (^)  however.  New  Hampshire,  (u)  [and  Massachusetts,  (a;)]  the 
courts  have  rather  been  inclined  to  follow  the  opinion  of  Parke,  B., 
than  the  decision  in  Williams  v,  Paul.  In  the  case  of  Boutelle  v, 
Melendy,  (u)  the  New  Hampshire  court  expressly  held  that  an  ill^al 
contract  is  incapable  of  ratification  or  of  forming  a  good  consideration 
for  a  subsequent  promise.  ^^ 

(<)  Batler  v.  Lee,  11  Ala.  885.  that  any  act  done  bj  the  partiea  on  a 

(u)  Allen  V.  Deming,  14  N.  H.  183,  and  week-day,  which  recognues  it  as  a  con- 

Boutelle  v.  Melendj,  19  N.  H.  196.  tract  existing  between  them,  is  a  ratifica- 

(x)  Day  V.  McAllister,  81  Mass.  433;  tion."    *' Contracts  executed  on  Sunday 

Tnckerman  «.  Hinkley,  91  Mass.  452,  at  are  not  declared  ill^al.    It  is  only  the 

p.  454.  making  of  them  at  that  particular  time 

39.  Ratification  of  a  Sunday  Con-  that  is  illegal."  These  principles  have 
tract. — The  case  of  Williams  v.  Paul  has  been  recognized  in  several  other  states  to 
been  much  discussed  in  the  American  this  extent,  that  while  the  mere  retention 
courts.  In  Vermont,  Williams  v.  Paul  of  goods  bought  on  Sunday  will  not  raise 
was  approved  by  Bedfield,  G.  J.,  in  an  an  implied  promise  to  pay  for  them,  yet 
able  opinion  in  the  often-cited  case  of  an  express  promise  will  be  valid.  Such 
Adams  v.  Gkiy,  19  Vt.  360,  and  that  case  is  the  ruliug  of  Williams  v.  Paul,  ante  { 
has  been  repeatedly  recognized  in  that  845 ;  Smith  v.  Case,  2  Oreg.  190 ;  Perkins 
state.  The  law  was  stated  in  Flinn  v.  v.  Jones,  26  Ind.  449.  In  Reeves  v. 
St.  John,  51  Vt  334,  345,  by  Boss,  J.,  Butcher,  31  N.  J.  L.  224,  Williams  v, 
(1879),  as  follows :  "  It  is  well  settled  in  Paul  is  doubted,  and  it  is  held  that  pay- 
this  state  that  the  illegality  which  ment  of  interest  on  a  note  given  on  Sun- 
attaches  to  a  contract  executed  on  Sun-  day  for  a  loan  of  money,  will  not  ratify 
day  is  not  an  illegality  which  enters  into  the  note  or  loan.  In  Byno  v.  Darby,  20 
the  subject  matter  or  essence  of  the  con-  N.  J.  £q.  231,  the  Chancellor  said  that 
tract,  and  for  that  reason  renders  it  void ;  when  a  contract  was  made  on  Sunday  no 
that  such  contracts  being  illegal  on  ao-  subsequent  recognition  of  it  short  of  a 
count,  only,  of  the  day  on  which  they  are  new  contract  could  give  it  validity.  In 
made,  are  capable  of  ratification  by  any  Tucker  v.  West,  29  Ark.  386, 406,  English, 
act  which  fairly  recognizes  them  as  ex-  0.  J.,  referring  to  a  note  given  on  Sunday 
isting  contracts,  on  a  subsequent  week-  for  property  conveyed  on  that  day,  said : 
day,  like  a  promise  to  perform  or  pay  '*  We  think  the  better  rule  is  that  he  [the 
the  amount  stipulated  therein,  or  a  part  debtor]  could  ratify  the  note  by  an  ex- 
payment  of  the  same,  or  a  refusal  to  press  promise  made  on  a  week-day  to  pay 
return  property  fraudulently  obtained  it,"  and  he  cites  Williams  v.  Paul  and 
by  such  contract,  or  an  ofier  to  rescind  by  the  Vermont  case  of  Adams  v.  Qkj,  In 
the  other  party  and  a  demand  for  the  re-  Winchell  o.  Carey,  115  Mass.  560,  a  suit 
turn  of  the  property.  Lov^oy  v.  Whip-  was  sustained  upon  a  promise  to  pay  for 
pie,  18  Vt  379 ;  Sargeant  «.  Butts,  21  cattle  previously  sold  on  Sunday,  but  the 
Vt  99 ;  Samner  v.  Jones,  24  Vt  317.  ground  of  the  decision  was  that  the  Sim- 
These  cases  go  the  full  length  of  holding  day  sale  was  void  for  fraudulent  repre 
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Bentatioiu  made  on  Saturday,  and  that  the  ratify  the  contract  In  Sajles  v.  Well- 
case  was  one  of  wrongful  taking.  See  man,  10  R.  I.  465,  horses  were  sold  and 
Stebbins  v.  Peck,  8  Qray  563.  In  Mel-  delivered  on  Sunday,  but  a  note  for  the 
choir  9.  McCarty,  31  Wis.  252, 256,  Lyon,  price  was  given  on  Tuesday.  An  action 
J.,  said  that  while  it  was  a  general  rule  on  this  note  was  sustained.  Adams  v. 
that  a  promise  to  pay  for  a  past  consider-  Gkiy  and  Williams  v.  Paul  were  approved, 
ation  for  which  there  has  never  been  a  The  distinction  between  contracts  which 
legal  liability  is  Toid,  yet  Sunday  sales  may  be  and  those  which  will  not  be  ratip 
are  an  exception,  and  one  who  has  bought  fied  by  subsequent  promise  is  stated  in 
property  on  credit  on  Sunday  can  be  held  Qray  v.  Hook,  4  N.  Y.  449,  by  Mullett, 
on  a  subsequent  promise  to  pay  for  it.  J.,  who  said :  "  It  depends  on  the  fact 
In  the  late  case  of  Troewert  v.  Decker,  51  whether  the  new  contract  seeks  to  carry 
Wis.  46,  a  suit  was  brought  to  recover  out  or  enforce  any  of  the  provisions  of 
money  loaned  on  Sunday,  and  it  was  the  former  illegal  contract,  or  whether  it 
uiged  that  the  retention  of  the  money,  is  based  upon  a  moral  obligation,  grow- 
and  the  conversion  of  it  by  the  borrower  ing  out  of  the  execution  of  an  agree- 
to  his  own  use,  would  raise  an  implied  ment  which  could  not  be  enforced  by 
promise  to  pay  it.  But  the  court  pr^  law.  In  the  first  class  of  cases,  no  change 
ferred  the  Massachusetts,  Maine  and  in  the  form  of  the  contract  will  avoid  the 
Pennsylvania  decisions  to  those  of  Ver-  illegality  of  the  first  consideration,  while 
mont  and  other  states,  following  Wil-  expressed  promises,  based  ui>on  the  last 
liams  V.  Paul,  though,  as  the  question  of  class  of  considerations  may  be  sustained.^' 
an  express  ratification  was  not  before  the  This  was  approved  in  Woodworth  v.  Ben- 
court,  it  was  not  adjudged.  A  subsequent  nett,  43  N.  Y.  273,  and  in  Gwinn  v. 
partial  payment  for  goods  sold  and  deliv-  Simes,  61  Mo.  335,  338,  and  in  the  latter 
ered  on  Sunday  was  held  a  ratification  in  case  a  mortgage  made  on  a  week-day  to 
Banks  v.  Werta,  13  Ind.  203,  following  the  secure  payment  of  money  loaned  on 
Vermont  decisions  above  stated.  If  the  Sunday  was  held  valid.  A  written  con- 
Sunday  contract  is  merely  executory,  no  tract  dated  on  Sunday  will  be  valid  if 
ratification  not  amounting  to  a  new  con-  delivered  on  a  week-day.  Lamore  v. 
tract  can  be  binding.  And  so  where  a  Frisbie,  42  Mich.  186.  The  cases  of 
promise  to  pay  a  voluntary  subscription  Tucker  v.  Mowrey,  12  Mich.  378,  and 
was  void  because  made  on  Sunday,  it  was  Dodson  v,  Harris,  10  Ala.  560,  hold  that 
held  that  a  subsequent  promise  to  execute  Sunday  sales  are  void,  and  therefore  the 
it  was  void  for  want  of  consideration,  seller  may  tender  back  the  price  and  re- 
Oatlett  V.  Trustees,  4&c.,  62  Ind.  365.  In  cover  the  property ;  but  these  are  unsus- 
that  case  Biddle,  J.,  said :  *'  Keeping  the  tained. 

property,  and  making  the  promise,  con-  Cases  Holding  that  Sunday  Con- 
stitute the  new  contract,  or  ratification,  tracts  cannot  be  Ratified. — In  Pope  v. 
But  when  nothing  has  passed,  a  mere  Leim,  50  Me.  83,  a  note  was  given  on 
promise  will  have  no  validity.''  See  Sunday.  Heidf  that  a  subsequent  promise 
Heller  «.  Crawford,  37  Ind.  279 ;  Harri-  to  pay  it  would  not  make  it  actiooable, 
son  V.  Colton,  31  Iowa  16.  In  Campbell  because  the  plaintifi'  could  not  make  his 
V.  Young,  9  Bush  240,  money  was  loaned  case  without  proving  his  iUegal  act  A 
and  a  note  given  for  it  on  Sunday.  Part  gtroug  case  is  that  of  Tillock  v.  Webb,  56 
of  the  loan  was  paid  by  the  lender  in  Me.  100.  There  a  man  hired  a  horse  and 
OBsh,  and  part  by  check.  The  collection  wagon  to  take  a  young  lady  home  from 
of  the  check  on  Monday  was  held  to  <«  meeting,"  on  Sunday.    He  damaged  the 
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§  851.  The  French  Civil  Code,  art.  1133,  provides  that  "  the  con- 
sideration {la  cause)  of  a  contract  is  unlawful,  when  pro* 
hibited  by  law,  or  contrary  to  good  morals  or  public  order." 
Under  this  article  the  decisions  are  very  much  the  same  as  those  in  our 
own  reports,  and  they  are  collected  by  Sirey  in  his  Code  Civil  An- 
not6,(y)  under  arts.  902  and  1133.  One  of  the  cases  establishes  the 
illegality  of  a  bargain  not  likely  to  occur  in  England :  that  by  which 
an  organizer  of  dramatic  successes  {un  entreprevieur  de  auoois  dramaii- 
ques)  engages  to  insure,  by  means  of  hired  applauders  {daqiieura),  the 
success  of  actors  or  of  pieces  performed  by  them,  {z) 

hone   and  wagon   bj   careless  driving,  ^uoiitttfii  meruU  for  goods  sold  and  de- 

and  gave  his  note  for  the  damages.    In  a  livered.    The  ooart  in  the    Maine  case 

suit  on  the  note^  he  set  up  that  there  was  said  that  if  the  horse  had  not  been  paid 

no  valid  consideration,  the  driving  being  for  when  delivered  on  Monday  an  action 

not  for  any  purpose  of  charity  or  neces-  for  his  value  could  be  sustained,  bul  not 

sity ;  and  the  defence  waa  sustained,  the  an  action  on  the  contract  made  on  Sun- 

court  holding  that  as  the  contract  for  day,  either  for  the  price  or  for  false  repre- 

hinng  was  an  illegal  bailment,  no  dam-  sentations.    In  Kountz  «.  Price,  40  Miss, 

ages  could  arise  from  an  improper  use  of  S41,  salt  was  delivered  on  Sunday  under 

the  thing  bailed  and  it  was  incapable  of  an  agreement  made  that  day  to  exchange 

ratification.     See  Day  v.  McAlister,  15  it  for  cotton.  A  few  days  later  the  debtor 

Gray  483.  InPlaisted  v.  Palmer,  63  Me.  gave  a  writing  as  follows:  "Due  J.  K. 

576,  a  horse  was  sold  on  Sunday,  bat  the  9  bales  of  cotton,  G.  D."  Suit  was  brought 

bill  of  sale  was  retained  by  a  third  per-  on  this,  but  the  court  held  it  void,  as  a 

son  untU  a  check  for  the  price  should  be  continuation  of  the  illegal  contract.    See 

paid,  and  was  delivered  on  a  week-day.  It  Morgan  v.  Bailey,  59  6a.  688 ;   Granson 

was  held  that  no  action  fbr  deceit  in  the  v.  Goss,  107  Mass.  441 ;  Smith  «.  Foster, 

sale  would  lie.  The  case  was  distinguished  41  N.  H.  215. 

from  Bradley  v.  Bea,  14  Allen  20 ;  S.  G.,  (y)  Pp.  280-282,  (ed.  1859.) 

103  Mass.  188,  where  the  property,  though  (s)  Sirey,  V.  41,  1,  623;  D.  P.  41,  1, 

bargained  for  on  Sunday,  was  delivered  on  228. 
Monday,  and  a  reooveiy  was  had  on  a 
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Preliminai^  remarin ^ 852 

Oenenl  pnncipleB  and  definitions...  853 
Conditions  and  independent  agree* 

mentB,  how  diBtingnished 865 

Condition  precedent  may  be  changed, 

ex  post  facto,  into  warranty 857 

Mast  be  strictly  performed 858 

Performance,  how  waived 858 

Implied  waiver  of  performance 859 

Beraaal  to  perform 859 

Impossibility  as  an  excuse  for  non- 
performance   861 

Impossibility  from  destruction  of  the 

property 861 

L^zal  impossibility 868 

Thing  possible  in  itself. 864 

Sale  conditioned  on  act  of  third  per- 
son   869 

If   performance  of  condition    ren- 
dered impossible  by  buyer,  vendor 
may  recover  on  quantum  valdnU,,,,  871 
Sale  conditional  on  happening  of  an 

event .- 872 

Bale  as  to  giving  notice  of  the  hap- 

peninff «72 

Test  of  the  necessity  of  notice 872 

Sale  of  goods  "to  arrive" 873 

Cases  reviewed. 873 

Besu  1  ts  of  decisions  classified 880 

Duty  of  vendor  to  give  notice  in 

sales  ''to  arrive" 882 

Sale  of  goods  *'to  be  shipped" 884 

What  is  meant  by  "a  cargo" 888 

-Order  for  goods  at  price  to  cover 

cost,  freisnt  and  insurance. 891 

Vendor's  obligations  on  such  order..  892 


CommisBion  agent's  datj  on    such 

order 898 

Where  order  is  capable  of  two  con- 
structions, principal  bound  by 
either    if  aaopted  bona  fide   by 

agent ....; 894 

Sale  of  cargo  by  bill  of  lading 895 

Concurrent  conditions  in  executory 

agreements 897 

Agreement  for  cross-sales 897 

To  entitle  seller  to  rescind,  buyer  must 
expressly  refuse  or  be  completely 

unable  to  perform 899 

Conditions  as  to  time 901 

Deliveries  by  installments 901 

Decisions  reviewed 901 

No  absolute  rule.    Test  proposed  by 

Coleridge,  C.  J.,  the  true  one. 908 

Law  in  America 909 

Sale  by  sample,  condition  that  buyer 

may  inspect  bulk  implied 910 

Sales  ''on  trial,"  ''on  approval,"  and 

"sale  or  return" 911 

Where  trial  involves  consumption...  912 
Fact  for  jury  whether  more  is  done 
or  consumed  than  is  required  for 

trial 912 

Sale  or  return  of  goods  consigned,  dd 

credere  agency 914 

Sale  or  return  of  a  horse,  injured 
or  dying  while  in  buyer's  posses- 
sion   916 

Sale  by  description  involves  condition 

precedent — not  warranty 918 

Sale  of  securities  implies  condition 
that  they  are  genuine 924 
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SEC 


Fact  for  jury  whether  thing  is 
really  what  was  intended  by  the 
parties 927 

BeBervation  of  power  to  resell  on 


buyer's  default  renders  sale  condi- 
tional   927 

Implied  condirion  on  sale  of  goods  by 
manufacturer 92S 


§  852.  The  rules  of  law  on  the  subject  of  oonditions  in  cx)ntracts  are 
pj^yjijjj^^^  very  subtle  and  perplexing.  Whether  a  promise  made  or 
"°*"*"-  an  obligation  assumed  by  one  party  to  a  contract  is  de- 

pendent on,  or  independent  of,  the  promise  made  by  the  other ;  whether 
it  be  a  condition  to  be  performed  before  or  concurrently  with  any  de- 
mand on  the  other  party  for  a  compliance  with  his  promise;  or 
whether  it  may  be  u^lected,  at  the  peril  indeed  of  a  cross-action  [or 
counter-claim],  but  without  affecting  the  right  to  sue  the  other  party, 
are  questions  on  which  the  decisions  have  been  so  numerous  (and  io 
many  instances  so  contradictory),  and  the  distinctions  so  refined,  that 
no  attempt  *can  here  be  made  to  do  more  than  enunciate  a  few  general 
principles.  An  examination  of  the  cases  will  be  restricted  to  such  a» 
have  special  reference  to  sales  of  goods,  (a) 

§  863.  The  subjects  of  representation,  warranty,  conditions,  and 
fraud,  run  so  closely  together,  and  are  so  frequently  inter- 
pi«8andSBSni-  twiucd,  that  it  is  very  difficult  to  treat  each  separately; 
and  it  will  be  convenient  here,  although  these  different 
topics  need  independent  consideration,  to  give  an  outline  of  the  genera) 
principles  applicable  to  the  whole  subject,  as  recognized  in  the  most 
itoprciionttt  recent  decisions.  A  representation  is  a  statement  or  asser- 
****"•  tion  made  by  one  party  to  the  other,  before  or  at  the  time 

of  the  contract  of  some  matter  or  circumstance  relating  to  it.  A  rep- 
resentation, even  though  contained  in  a  written  instrument,  is  not  an 
integral  part  of  the  contract.  Hence  it  follows,  that  even  it  be  untrue,, 
the  contract  in  general  is  not  broken,  nor  is  the  untruth  any  cause  of 
action,  unless  made  fraudulently.  To  this  general  rule  there  is  a 
special  exception,  in  the  case  of  marine  policies  of  insurance,  founded 
on  reasons  which  need  not  be  here  discussed.  The  false  representation 
becomes  a  fraud,  as  has  been  already  explained  (Book  III.,  Ch.  II..) 
when  the  untrue  statement  was  made  with  a  knowledge  of  its  untruth, 
or  dishonestly,  or  with  reckless  ignorance  whether  it  was  true  or 


(a)  For  the  general  subject,  see  the  1,  and  the  numerous  authorities  in  the 

notes  to  Pordage  «.  Ck>le,  1  Wms.  Sannd.  notes ;  Leake  Dig.  of  the  Law  of  Con- 

820,  and  to  Peeteis   v.  Opie,  2  Wms.  tract,  p.  649. 
Saund.  362'  Cutter  v.  Powell,  2  Sm.  L.  a 
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false ;  (6)  or  wli«:n  it  differs  from  the  truth  so  grossly  and  unreasoDably 
as  t4)  evince  a  dishonest  purpose,  (c)  When  the  representation  is  made 
in  writing,  instead  of  words,  it  is  plain  that  its  nature  is  not  thereby 
altered,  and  in  either  case  a  question  may  arise  whether  the  statement 
be  not  something  more  than  a  mere  representation,  whether  it  be  not 
part  of  the  ooniraat.  On  a  written  instrument  this  is  a  question  of 
construction,  one  of  law  for  the  court,  not  one  of  fact  for  the  jury. 

§  851.  Whenever  it  is  determined  that  a  statement  is  really  a  sub- 
stantial part  of  the  contract  then  comes  the  nice  and  difficult  question, 
Is  it  a  condition  precedent  f  or  is  it  an  indq[)endeni  agreement  f  a  breach 
of  which  will  not  justify  a  repudiation  of  the  contract,  but  only  a 
counter-claim  for  damages.  The  cases  show  distinctions  of  extreme 
nicety  on  this  point,  of  which  a  striking  example  is  afforded  in  charter- 
parties,  where  a  statement  that  a  vessel  is  to  sail  or  to  be  ready  to- 
reoeive  cargo  on  a  given  day,  has  been  decided  to  be  a  condition,  {d} 
but  a  stipulation  that  she  shall  sail  with  all  convenient  speed,  or  within 
a  reasonable  time,  is  held  to  be  an  independent  agreement,  (e)  la 
determining  whether  a  representation  or  statement  is  a  condition  or 
not,  the  rule  laid  down  by  Lord  Mansfield,  in  Jones  v.  Barkley,  (/) 
remains  unchanged,  "  that  the  dependence,  or  independence,  of  cove- 
nants, is  to  be  collected  from  the  evident  sense  and  meaning  of  the 
parties,  and  that  however  transposed  they  might  be  in  the  deed,  their 
precedency  must  depend  on  the  order  of  time  in  which  the  intent  of 
the  transaction  requires  their  performance/'  1 

(6)  Elliott  V.  Von  Qlehn,  18  Q.  B.  632 ;  pie,  35  L.  J.,  C.  P.  281 ;  L.  R.,  1  0.  P. 

18  L.  J.,  Q.  B.  221 ;  Wheelton  v.  Hardesty,  643.    But  the  delay  must  not  be  such  as 

8  E.   &  B.  232 ;  27  L.  J.,  Q.  B.  241 ;  to    frustrate  the  object  of  the  voyage. 

Reese  River  Mining  Co.  v,  Smith,  L.  R.,  Jackson  v.  Union  Marine  Insurance  Co., 

4  H.  L.  64;  Weir  v.  Bell,  3  Ex.  D.  238,  L.  R.,  8  C.  P.  672;  in  Ex.  Ch.,  L.  R.,  10 

C.  A.  C.  P.  l25;  and  see   the  observations  of 

(e)  Barker  v,  Windle,  6  E.  &  B.  675 ;  some  of  the  judges  in  Rankin  v.  Potter, 

S.  C,  25  L.  J.,  Q.  B.  349.  L.  R.,  6  H.  L.  83;  and  for  the  same  doc- 

(d)  Glaholm  v.  Hays,  2  M.  <&  G.  257 ;  trine  considered  in  the  case  of  a  contract 
Oliver  v.  Fielden,  4  Ex.  135 ;  Croockewit  of  sale,  see  King  v.  Parker,  34  L.  T,  (N. 
V.  Fletcher,  1  H.  A  N.  893;  26  L  J.,  Ex.  8.)  887. 

153;  Seeger  v.  Duthle,  8  C.  B.  (N.  8.)        (/)  2  Doug.  684-691;    and  see    per 
45 ;  29  L.  J.,  C.  P.  253.  Blackburn,  J.,  in  Bettini  o.  Gye,  1  Q.  B. 

(e)  Tarrabpchia  o.  Hickie,  1  H.  A  N.    D ,  at  p.  187. 

183 ;  26  L.  J.,  Ex.  26 ;  Dimech  v.  Cor-        1.  Tiflon  v.  Feltner,  20  N.  Y.  425, 481;^ 
lett,  12  Moo.  P.  C.  G.  199 ;  Clipeham  v.    Caldwell  v.  Blake,  6  Gray  407. 
Vertue,  5  Q.  B.  265;  M' Andrew  v.  Chap- 

3a 
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§  855.  And  the  rules  for  disoovering   the  intention   are   mainly 
these: — 

1.  Where  a  day  is  appointed  for  doing  any  act^  and  the  day  is  to 
Raieeof  oou-  happen  or  may  happen  before  the  promise  by  the  other 
3£5ov«SiS'  party  is  to  be  performed^  the  latter  may  bring  action  be- 
intention.  f^^^  performance,  which  is  not  a  condition  precedent: 
<tliter,  if  the  day  fixed  is  to  happen  after  the  performance,  for  then  the 
performance  is  deemed  to  be  a  condition  precedent. 

2.  When  a  covenant  or  promise  goes  only  to  part  of  the  considera- 
tion, and  a  breach  of  it  may  be  paid  for  in  damages,  it  is  an  independ- 
•ent  covenant,  not  a  condition,  (g) 

3.  Where  the  mutual  promiises  go  to  the  whole  consideration  on 
•both  sides,  they  are  mutual  conditions  precedent :  formerly  called  de- 
•pendent  conditions,  (h) 

4.  Where  each  party  is  to  do  an  act  at  the  same  time  as  the  other, 
:sa  where  goods  in  a  sale  for  cash  are  to  be  delivered  by  the  vendor, 
And  the  price  to  be  paid  by  the  buyer ;  these  are  concurrent  conditions, 
and  neither  party  can  maintain  an  action  for  breach  of  contract,  with- 
out averring  that  he  performed  or  offered  to  perform  what  he  himself 
was  bound  to  do.  (t) 

5.  Where  from  a  consideration  of  the  whole  instrument  it  is  clear 
that  the  one  party  relied  upon  his  remedy,  and  not  upon  the  perform- 
ance of  the  condition  by  the  other,  such  performance  is  not  a  con* 
dition  precedent.  But  if  the  intention  was  to  rely  on  the  performance 
of  the  promise,  and  not  on  the  remedy,  the  performance  is  a  condition 
precedent,  {k)  2 

(g)  Per  Parke,  B.,  in  Gntyes  o.  Legg,  9  {k)  Per  Jervis,  G.  J.,  in  Roberts  «. 

£z.  709,  716 ;  Bettini  v.  Qje,  1  Q.  B.  D.  Brett,  18  G.  B.  561 ;  25  L.  J.,  G.  P.  280 ; 

183.  and  see  the  opinions  of  the  Lords  in  this 

(A)  See  Glazebrook  v.  Woodrow,  8  T.  case  in  11  H.  L.  G.  337. 

R.  366 ;  Jackson  v.  Union  Insaranoe  Go.,  2.  Rules  for  the  Interpretation  of 

L.  R ,  10  G.  P.,  at  p.  141 ;  Poussard  v.  Conditions.^-The  first  four  rules  are  in 

Spiers,  1  Q.  B.  D.  410.  substance  the  same    as    the   five    roles 

(t)  These  rules  are  (in  substance)  given  given  by  Serg.  Williams  in  1  Saund.  320 

rin  1  Wms.  Saund.  320  b ;  and  adopted  in  b,   and  quoted    in  Gutter  v.   Powell,   2 

.the  notes  to  Gutter  v.  Powell,  2  Sm.  L.  G.  Sm.  L.  Gas.  1.     These  rules  are  so  gen- 

Ji.    The  general  statement  of  the  law  ap-  eral,  vague  and  difficult  of  application 

^licable  to  conditions  in  the  preliminary  that  they  are  of  little  practical  use.  Like 

remarks  in  this  chapter,  is  mainly  based  most  arbitrary  rules,  on  a  question  of  in- 

on  the  judgment  of  the  Ex.  Gh.  in  Behn  terpretation,  they  often  lead  away  from 

V.  Bumess,  3  B.  &  S.  751 ;  32  L.  J.,  Q.  B.  the  intent  of  the  parties,  instead  of  aiding 

204.  to  discover  it    In  Watchman  f».  Grook,  5 
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Oill  &  J.  239,  254,  the  court  said :  "  The    ment,  it  was  held  unnecessary  for  him  to 
strong  leaning  of  the  courts  in  modem    show  any  tender  of  a  deed  by  him  May 
times  has  been  to  disencumber  themselves    1st,  1815,  or  at  any  other  time,  because 
from  the  fetters  of  technical  rules,  and  to  part  of  the  acts  were  to  be  performed  by 
give  such  rational  interpretation  to  the  Edgar  before  the  date  fixed  for  delivery 
contract  as  will  carry  the  intention  of  the  of  the  deed,  and  therefore  the  conditions 
parties  into  full  and  complete  operation."  were  clearly  independent.    Later  deci- 
This  was  approved  in  Md.  Fertilizing  Go.  sions,  however,  would  hold  the  covenant  to 
V.  Lorents,  44  Md.  218, 231.    But  as  these  deliver  May  1st,  1813-1814,  independent, 
rules  have  been  often  recognized,  some  and  the  later  deliveries  dependent  on  de- 
American  decisions  illustrating  them  may  livery  of  the  deed.    See  Kane  v.  Hood,  13 
be  given,  though  the  courts  reciting  them  Pick.  281,  stated  tn/ra.    In  Tipton  v.  Felf 
usually  proceed  to  inquire  into  the  intent  ner,  20  N.  Y.  423,  the  plaintiff  agreed  tc 
from  a  consideration  of  the  whole  oon-  deliver  to  defendant  eighty-eight  dressed 
tract  and  the  surrounding  circumstances,  hogs  at  seven  cents  per  pound,  and  oer- 
wiihout  much  regard  to  the  terms  of  the  tain  live  hogs  then  on  the  way  from  Ohio, 
rules.    They  are    rarely  mentioned    in  at  five  cents  per  pound.  The  dressed  hogs 
recent  American   cases.    The  fifth  rule  were  delivered  at  once,  but  not  paid  for. 
stated  by  our  author,  which  is  an  ampli-  The  live  hogs  arrived  five  days  later,  but 
fied  statement  of  the  rule  that  the  intetU  the  seller  refused  to  deliver  them  and 
eorUroU,  is  invaluable,  and  applies  to  every  sued  for  the  price  of  the  dressed  hogs, 
case.  The  defence  was  that  a  delivery  of  the 
The  First  Rule. — In  Goldsborough  v.  live  hogs  was  a  condition  precedent  to 
Orr,  8  Wheat.  217,  225,  the  facts  were  any  action  on  the  contract,  but  the  court 
these:  Orr  agreed  to  buy  lumber  from  sustained  a  recovery.    Selden,  J.,  said 
Goldsborough,  one-half  in  1818,  and  one-  that  in  the  absence  of  any  provision  giv- 
half  in  1819,  to  the  amount  of  $10,000,  in  ing  credit,  the  price  of  the  dressed  hogs 
lots  as  Orr  might  call  for  it,  and  Orr  was  due  upon  delivery,  and  therefore  was 
paid  the  price  in  advance,  $6400,  by  con-  to  precede  delivery  of   the    live  hogs, 
veyanoe  of  land  and  $3600,  by  his  note,  **  When,  by  the  terms  of  a  contract,  a  pay- 
payable  February  15Lh,  1819.    The  note  ment  by  one  party  is  to  precede  some  act 
was  not  paid  when  it  came  due,  and  there*  to  be  done  by  the  other,  then  the  per- 
upon    GK)ld8bofough   refused   to  deliver  formance  of  the  act  cannot  be  treated  as 
more  lumber.    There  was  still  due  a  bal-  a  condition  of  the  payment.''     In  Isaacs 
anoe  of  $3000,  payable  in  lumber,  for  the  v.  New  York  Plaster  Works,  67  N.  Y. 
price  of  the  lands.    Ibi  this  balance  Orr  124,  the  seller  agreed  in  July  to  ship  be- 
sued,  and  his  suit  was  bUjtained.    Under  fore  January  3000  tons  of  Nova  Scotia 
the  contract  he  could  last  fully  call  for  all  plaster,  as  foal  a»  ships  covld  be  obtained  at 
the  lumber  before  the  time  when  the  note  Nova  Scotia.    Part  was  delivered  and 
came  due,  therefore  payment  of  the  note  paid  for.    Two  cargoes  arrived  in  Decem- 
was  not  a  condition  precedenv  to  his  right  ber  for  the  seller,  and   the  buyers  de- 
to  receive  the  lumber.  In  Edgai  v.  Boies,  manded  them  under  their  contract,  which. 
11  8.  &  R.  445,  450,  Edgar  agrewd  to  pay  had  not  been  satisfied  in  full,  offered  the 
$200,  and  deliver  500  gallons  of  wiiiskej  contract  price  for  the  cargoes,  and  on  re- 
May  Ist,  in  each  of  the  years  1813,  1814  fusal  to  deliver  brought  suit  for  damages. 
1815  and  1816,  to  Boies,  and  Boies  agkced  The  buyers  did  not  prove  demand  or  offer, 
to  convey  a  tract  of  land  therefor  to  Ed-  to  pay  for  the  balance  of  the  3000  tons, 
gar,  May  1st,  1815.    In  a  suit  brought  m  or   that  they  were  at  the  end  of  the 
1819,  by  Boies  for  breach  of  this  agree  season  ready  and   willing   to    pay,  and. 
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the  defence  was  based  on  these  grounds,  acy  &ils,"  and  it  was  held  that  he  could 

Bat  the  ooart   held  that   the    contract  not  recover.     (Goodwin  v,  Lynn,  4  Wash, 

was  severable  as  to  each  cargo,  and  an  G.  C.  714 ;  Moore  v.  Waldo,  69  Mo.  277  ; 

action  might  be  sustained  for  breach  of  Drake  v.   Hill,  63  Iowa  37 ;  Cooper  o. 

the  agreement  to  deliver  as  fast  as  vessels  McKee,  53  luwa  239 ;  Toombs  o.  Consoli- 

could  be  procured.    If  any  breach  by  the  dated  Poe  Mining  Co.,  15  Nev.  444. 

bayer  had  been  committed  that  would  be  The  Second  Rule.— See  Obermyer  v, 

the  subject  of  an  independent  suit   or  Nichols,  6  Binn.    159,   164;    Maryland 

counter-clfdm.  In  Kane  o.  Hood,  13  Pick.  Fertilizing  Co.  v«  Lorents,  44  Md.  218 ; 

2dl,  land  was  sold  to  be  paid  for  in  three  Auchterlonie  v.  Axms,  25  U.  C.  C.  P.  403. 

instiillments,  deed  to  be  given  when  the  This  rule  was  declared  unsound  in  Grant 

last  installment  was  paid.  It  was  held  that  «.  Johnson,  5  N.  Y.  247,  quoted  in  this 

the  agreement  to  pay  the  first  two  install-  note  tn/ra.    See  Champlin  v.  Rowley,  18 

ments  was  independent;   but  the  agree-  Wend.  194;    Murphy    o.   St    Louis^    8 

ments  to  pay  the  last,  and  to  deliver  the  Mo.  App.  483,  stated  poti  2  1032,  note  18. 

deed    were    mutually    dependent.     See  Third  Rule.— Dakin  v,  Williams,  11 

White  9.  Atkins,  8  Pick.  367  ;  fiheeren  v.  Wend,  67 ;  Dermott  v,  Jones,  2  Wall.  1. 

Moses,  84  111.  448 ;  Adrian  o.  Lane,  13  S.  In  the  famous  case  of  Britton  v.  Turner, 

C.  183 ;  Front  Street,  Ac.,  K.  B.  v.  Butler,  6  N.  H.  481, 493,  a  laborer  employed  for 

60  Cal.  574  ;  State  o.  Winona,  &c.,  B.  B.,  a  fixed  price  for  one  year,  left  after 


21  Minn.  472;  Shaffer  v.  McKanna,  24  months'  labor  and  sued  for  the  value  of 
Kan.  22 ;  Stokes  v,  Becknagel,  38  N.  Y.  his  services.  This  suit  was  sustained. 
Super. Ct  368,  385;  Stevenson  v.  Elep-  Parker,  J.,  said:  "Where  a  beneficial 
pinger,  5  WattB  420 ;  Lowry  v.  Mehaffy,  service  has  been  performed  and  received, 
10  WatU  387.  The  following  cases  illus-  under  contracts  of  this  kin<l,  the  mutual 
trate  dependent  conditions  :  In  Gill  v.  agreement  cannot  be  considered  as  giving 
Weller,  52  Md.  8,  one  who  had  contracted  to  the  whole  of  the  consideration  so  as  to 
to  buy  40,000  paving  blocks,  accepted  an  make  them  mutual  conditions,  the  one 
order  for  the  price,  payable  September  precedent  to  the  other,  without  a  specific 
10th,  as  follows :  "  Accepted  when  the  proviso  to  that  effect."  See  note  3,  /XMt. 
blocks  are  delivered."  Before  September  Fourth  Rule — Concurrent  Condi- 
10th,  only  38,300  blocks  had  been  deliv-  tions.— In  Bobison  v.  Tyson,  46  Penna. 
ered,  and  the  buyer  refused  to  receive  the  286,  293,  an  agreement  was  made  to  de- 
other  1700  after  the  10th,  and  it  was  held  liver  oil  within  a  reasonable  time  on 
that  he  was  not  liable  on  the  order.  In  board  the  cars  at  a  certain  station.  The 
James  v.  Adams,  16  W.  Va.  245,  the  con-  buyer  sued  for  breach,  but  failed  in  his 
tract  was  that  the  owner  of  a  stock  of  goods  action  for  lack  of  proof  that  he  was  ready 
should  sell  off  as  many  as  he  could  before  to  receive  the  oil.  See  Council  Blufls 
a  certain  day,  when  the  buyer  should  take  Iron  Co.  v.  Cuppey,  41  Iowa  104 ;  Smith 
and  pay  for  what  remained.  It  was  held  o.  Wheeler,  7  Greg.  49,  stated  poBt  note  6, 
that  the  seller,  on  a  suit  by  him  for  breach  and  see  poai  note  23. 
of  contract,  must  allege  and  prove  that  he  The  Fifth  Rule — The  Intent  Con- 
had  complied  on  his  pari,  and  must  also  trola. — This  rule  is  worth  more  than  all 
show  notice  to  or  knowledge  of  the  buyer  the  others  together,  as  the  cases  stated  in 
that  he  had  done  so,  becausewhether  he  had  the  following  notes  will  abundantly  estab- 
done  so  or  not  was  peculiarly  within  his  lish.  In  Grant  v.  Johnson,  5  N.  Y.  247, 
own  knowledge.  In  Boyd  v.  Fletcher,  12  the  second  rule  above  stated,  (being  Serg 
Heisk.  649,  the  seller  of  hohies  agreed  Williams'  third  rule),  was  disputed  by  the 
not  to  expect  payment  "  if  the  Confeder-  court    Foot,  J.,  said :    "  One  rule  is  uni- 
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§  856.  In  applying  these  rales  of  construction,  the  circumstances 
under  which  the  contract  was  made,  and  the  purpose  for  which  it  was 
made,  are  to  be  taken  into  consideration.  The  same  statement  may, 
under  certain  circumstances,  be  merely  a  description  or  representation, 
and  under  others,  the  most  substantial  stipulation  in  the  contract;  as 
for  instance,  if  a  vessel  were  described  in  a  charter-party  as  a  *^  French 
v€8sel,"  these  words  would  be  merely  a  description  in  time  of  peace, 
but  if  England  we|e  at  war,  and  France  at  peace,  with  America,  they 
would  form  a  condition  precedent  of  the  most  vital  importance.  (2) 

§  857.  Although  a  man  may  refuse  to  perform  his  promise  till  the 
other  party  has  complied  with  a  condition  precedent,  yet  if 
he  has  received  and  accepted  a  substantial  part  of  that  oeden^t m'aybe 
which  was  to  be  performed  in  his  favor,  the  condition  p^e-  w^^ty  b^ 

T.J  'J       1  M  j»  .  •         aoceptanoe  of 

cedent  changes  its  charaotery  and  becomes  a  warranty ^  or  in-  Damai  per- 
dependent  agreement,  affording  no  defence  to  all  action,  but 
giving  right  to  a  counter-claim  for  damages,  (m)  The  reason  is,  that 
it  would  be  unjust  under  such  circumstances,  that  a  party  who  has  re- 
ceived a  part  of  the  consideration  for  which  he  bargained,  should  keep 
it  and  pay  nothing,  because  he  did  not  receive  the  whole.  The  law, 
therefore,  obliges  him  to  perform  his  part  of  the  agreement,  and  leaves 
him  to  his  action  of  or  counter-claim  for  damages  against  the  other 
side,  for  the  imperfect  performance  of  the  condition.  It  is  in  the  ap- 
plication of  this  rule  that  the  cases  have  not  been  harmonious,  and  the 
practitioner  is  often  embarrassed  in  advising ;  for  the  courts  draw  a 
distinction  between  what  is  and  what  is  not  a  substantial  part  of  the 
contract,  in  determining  whether  the  original  condition  precedent  has 
become  converted  ex  pod  facto  into  an  independent  agreement.     Some 

cases  are  refen*ed  to  in  t|ie  note,  (n)  3 

i 

versal,  and  that  is,  that  the  intent  of  the  Beaton,  7  H.  <&  N.  42 ;  30  L.  J.,  Ex.  378 ; 

parties  is  to  control."    Knight  v.  New  Hoare  v.  Bennie,  5  H.  &  N.  19 ;  29  L.  J., 

England  Wonted  Co.,  2  Gush.  2S7 ;  Liv-  Ex.  73 ;  Fust  v,  Dowie,  5  B.  &  S.  20 ;  32 

ingston  9.  Strong,  90111.566;  Blackman  v.  L.  J.,  Q.  B.  179;  Ellen  v.  Topp,  6  Ex. 

Dowlmg,  63  Ala.  304.  424 ;  Behn  v.  Borness,  3  B.  &  S.  751 ;  32 

(/)  Behn  v.  Bumess,  3  B.  A  S.  751,  per  L.  J.,  Q.  B.  204 ;  Dioiech  v.  Corlett,  12 

Williams,   J. ;   see,  also,   Oppenheim  v.  Moo.  P.  C.  199 ;  Bradford  v.  Williams,  L. 

Eraser,  34  L.  T.  (N.  8.)  524.  B.,  7  Ex.  260;  Stanton  i;.  Kichardeon,  L. 

(m)  Ellen  v.  Topp,  6  Ex.  424 ;  Behn  v.  R.,  7  C.  P.  421-436,  per  Brett,  J. ;  Hell- 

Barnees,  3  B.  <&  S.  751 ;  32  L.  J.,  Q  B.  butt  v,  Hickson,  L.  R.,  7  C.  P.  450,  451, 

204 ;  Jud.  Act,  1875,  Ord.  XIX.,  r.  3.  per  Bovill,  C.  J. ;  Carter  v.  Scargill,  L.  R., 

(n)  Jonassobn  v.  Young,  4  B.  &  S.  296 ;  10  Q.  B.  564 ;  1  Wms.  Saund.  (ed.  1871), 

82  L.  J.,  Q.  B.  385 ;  Qraves  v.  Legg,  9  p.  554,  notes  to  Pordage  v.  Cole. 
Ex.  709;  23  L.  J.,  Ex.  228;  White  v.        3.  Acceptance  of  Part  Performance 
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§  858.  Apart  from  this  modification  of  the  principle,  m  cases  where 
one  of  the  parties  has  accepted  a  portion  of  the  benefit 

GonoiUon  pre-  ,  .ii.i./. 

cedent  most  be  of  the  condition,  which  was  stipulated  m  his  favor,  and 

Btrictly  per-  '  ,  *^  , 

formed  before  has  thus  ex  podfooto  changed  its  nature,  the  rule  is  very 
Ir^^^dMnand^  general  and  uniform  that  the  condition  precedent  must  be 
fronfui?otiier.  ^^^^7  *°^  strictly  performed  before  the  party  on  whom 
its  fulfillment  is  incumbent  can  call  on  the  other  to  com- 
ply with  his  promise.  4  4^ 

But  the  necessity  for  performing  the  condition  precedent  may  be 
Peiformanoe  ^^i^  by  the  party  in  whose  favor  it  is  stipulated,  either 
may  be  waived,  expressly,  OT  by  the  implication  resulting  from  his  acts  or 
conduct.  This  waiver  is  implied  in  all  cases  in  which  the  party  en- 
titled to  exact  performance  either  hinders  or  impedes  the  other  party 
in  fulfilling  the  condition,  or  incapacitates  himself  {rom  performing  his 
own  promise,  or  absolutely  refuses  performance,  so  as  to  render  it  idle 
and  useless  for  the  other  to  fulfill  the  condition.  5 

No  authority  is  needed,  of  course,  for  the  proposition  that  the  party 
in  whose  favor  the  condition  has  been  imposed  may  expressly  waive  it. 

— Where  the  contract  is  severable,  per-  1,  7 ;  School  Trustees  v.  Bennett^  27  N.  J. 

formance  of  one  of  the  severable  portions  L.  613 ;  Adams  v.  Nichols,  19  Pick.  276 ; 

will  entitle  the  party  so  performing  to  Crane  v.  Indiana,  Ac.,  Railway  Co.,  69 

corresponding  performance  by  the  other.  Ind.  166 ;  Collins  v.  Delaporte,  116  Mass. 

See  po8t    i    1032,   note  19.    Highlands  169;  Willard  v.  Morse,  32  Penna.  606; 

Chemical  Co.  v.  Matthews,  76  N.  Y.  146 ;  Missouri,  <^.,  B.  B.  v.  Fort  Scott^  16 

Per  Lee  v.   Beebe,   13  Hun  89 ;  Scott  v  Kan.  436 ;  Durland  v.  Pitcaim,  61  Ind. 

Kittanning  Coal   Co.,    89    Penna.   231;  426;  Husted  v.  Craig,  36  N.  Y.  221 ;  Fre- 

Maryland  Fertilizing  Co.  v.  Lorentz,  44  denburg  v.  Turner,  37  Mich.  402 ;  Kirk- 

Md.   218 ;  Tenny  v,  Mulvaney,  8  Oreg.  patrick  v.  Alexander,  60  Ind.  96,  stated 

129.    Butas  to  the  effect  of  acceptance  of  post  i  1023,  note  11.  ."When  the  law 

part  performance  of  an  entire  contract,  creates  a  duty,  and  the  party  is  disabled 

the  American  cases  are  very  conflicting,  from  performing  it,  without  any  default 

See  post  i  1032,  note  19,  where  many  cases  of  his  own,  the  law  will  excuse  him.  But 

are  collected.    Champlin   v.   Bowley,  18  when   the  party,   by  his  own   contract, 

Wend.  194,  note.  creates  a  duty  or  charge  upon  himself,  he 

4.  Conditions    Precedent    Must    be  is  bound  to  make  it  good  notwithstanding 

Strictly  Performed. — "  It  is  a  well-settled  any  accident  by  inevitable  necessity,  be- 

rale  of  law  that  if  a  party  by  his  con-  cause  he  might  have  provided  against  it 

tract  charge  himself  with  an   obligation  by  his  contract."    Shaw,  C.  J.,  in  Mill 

possible  to  be  performed,  he  must  make  Dam  Foundry  v.  Hovey,  21  Pick.  417,  441. 

it  good,  unless  its  performance  is  rendered  6.  The  condition  of  payment  on  deliv- 

impossible  by  the  act  of  Qod,  the  law  or  ery  implied  in  every  sale  not  on  credit,  is 

the  other  party.    Unforeseen  difliculties,  waived  by  delivering  goods  without  re- 

however  great,    will   not   excuse  him."  quiring  payment.    See  ante  J  361.    Ob- 

Swayne,  J.,  in  Dermott  v,  Jones,  2  Wall,  jection  for  reasons  not  well  founded  to  the 
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The  cases,  however,  are  numerous  to  establish  the  propositions  above 
stated,  iu  relation  iHb  the  implied  waiver. 

§  869.  If  a  man  offer  to  perform  a  oondition  precedent  in  favor  of 
another,  and  the  latter  refuse  to  accept  the  performance,  ^^i^^^r  im- 
or  hinder  or  prevent  it,  this  is  a  waiver,  and  the  latter's  Jj^.*"  certain 
liability  becomes  fixed  and  absolute.  As  long  ago  as  1787,  performano© 
Ashhurst,  J.,  in  delivering  the  opinion  of  the  King's  ****«*"*<*^- 
Bench,  in  Hotham  v.  East  India  Company,  (o)  said  that  it  was  evident 
from  common  sense,  and  therefore  needed  no  authority  to  prove  it, 
that  if  the  performance  of  a  condition  precedent  by  the  plaintiff  had 
been  rendered  impossible  by  the  neglect  or  default  of  the  defendant, 
"  it  is  equal  to  performance."  (p)  ^    On  the  same  prin-  pogm^o  „- 
ciple  a  positive  absolute  refusal  by  one  party  to  carry  out  JSJ^r^^^to 
the  contract,  or  his  conduct  in  incapacitating  himself  from  ^^^^^  contract, 
performing  his  promise,  is  in  itself  a  complete  breach  of  contract  on 

performaDce  tendered  by  the  other  party,  to  performance,  for  the  purpose  of  giving 
may  operate  as  a  waiver  of  well-founded  him  the  same  remedies  upon  the  contract 
objections    as  to  which    the  objecter  is  which   he  would  have  for  performance, 
silent.    This  is  especially  true  where  the  though  such  a  result  may  follow  in  some 
objection  relates  to  a  matter  which  could  cases.    In  Wolf  v    Marsh,  54  Gal.  228, 
readily  be  remedied.    See  cmte  H  533-  prevention  was  equivalent  to  performance. 
535,  and  Smith  v,  Pettee,  pott  {   1030,  In  that  case  the  owner  of  a  lease  of  a  coal 
note  17.  mine  for  seven  years  gave  a  note,  with  a 
(o)  1  T.  R.  645.  condition  that  it  was  uot  to  be  paid  if  the 
(p)  See,  also,  Pontifez  v.  Wilkinson,  1  coal  mines  yielded  no  profits  to  the  maker 
C.  B.  75 ;  Holme  v.  Gappy,  3  M.  A  W.  of   the  note.    After  five  years  without 
387 ;  Armitage  v.  Insole,  14  Q.  B.  728 ;  profits,  he  sold  his  interest  in  the  mine, 
Ellen  0.  Topp,  6  Ex.  424 ;  Laird  v.  Pirn,  and  it  vna  held  that  as  he  had  put  it  out 
7  M.  &  W.  474 ;  Gort  v.  Ambergate  Bail-  of  his  power  ever  to  realise  profit  from 
way  Co.,  17  Q.  B.  127 ;  20  L.  J.,  Q.  B.  the  mine  the  note  came  due  immediately. 
460;  BusselU.  Bandeira,  13  G.  B.  (N.  S.)  So,  too,  in  Bolton  v.  Riddle,  35  Mich.  13, 
149 ;  32  L.  J.,  G.  P.  68 ;  Mackay  o.  Dick,  where  the  contract  was  to  cat  cedar  posts 
6  App.  Gas.  251.  and  deliver  them  at  the  rail  of  vessels  in 
6.  Is  Prevention  of  Performance  by  the  season  of  1872,  the  sellers  delivered 
one  Party  Equivalent  to  Performance  the  posts  on  the  beach,  vessels  not  being 
by  the  other  Party  to  a  Contract. — The  furnished.    It  was  held  that  no  deduction 
statement  of  Ashhurst  J.,  quoted  in  the  from  the  price  could  be  made  for  the  ex- 
text,  is  likely  lo  mislead.    The  prevention  pense  of  taking  the  posts  from  the  beach 
by  one  party  to  a  contract  of  the  perform-  and  placing  them  on  the  rail  of  the  ves- 
ance  of  a  condition  by  the  other  party,  is  sels.    See  Town  of  Mt.  Vernon  v.  Patten, 
"  equal  to  performance,"  for  the  purpose  94  111.  65 ;  Wheatley  v.  City  of  Coving- 
of  relieving  the  obstructed  party  from  the  ton,  11  Bush  18.    On  the  other  hand  in 
consequences  of  breach  of  the  condition.  Smoot  o.  United  States,  15  Wall.  36,  46, 
But  it  is  not  necessarily  nor  usually  equal  Miller,  J.,  said :  "  While  an  impossibility 
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his  part,  and  dispenses  the  other  party  from  the  useless  formality  of 
tendering  performance  of  the  condition  precedent :  as  if  A  engage  B 
to  write  articles  for  a  specified  term  in  a  periodical  publication  belong- 
ing to  A|  and  before  the  end  of  the  term  A  should  discontinue '  the 

publication ;  or  if  he  agree  to  sell  to  B  a  specified  ox,  and  before  the 

time  for  delivery  should  kill  and  consume  the  animal;  or  to  load 

[to  perform]  may  release  (he  party  from  8  Johns.  528.  In  United  States  «.  Peck, 
liability  to  suit  for  non-performance,  it  102  U.  8.  64^  Peck  agreed  to  supply  hay 
does  not  stand  for  performance  so  as  to  at  a  military  station,  to  be  cat^  as  oontem- 
enable  the  party  to  sue  for  and  recover  as  plated  by  both  parties,  at  Big  Meadows, 
if  he  had  performed."  In  Butler  v.  But-  The  officers  fearing  that  Peck  would  not 
ler,  77  N.  Y.  472,  the  contract  was  to  fur-  procure  the  hay  in  time,  sent  other  per- 
nish  materials  and  set  up  a  gas  machine  sons,  who  cut  it  and  delivered  it  The 
in  the  buyer's  hotel,  for  $1500,  to  be  paid  court  held  that  Peck  was  excused  from 
when  the  works  "are on  that  ground."  The  performance,  having  been  prevented  by 
materials  were  sent  to  the  premises  and  the  act  of  the  agents  of  the  government, 
received,  but  the  owner  of  the  hotel  re-  But  where  a  contractor  agreed  to  deliver 
fused  to  permit  the  machine  to  be  set  up.  mules  in  Washington,  and  while  on  his 
The  seller  claimed  to  recover  the  price,  way  for  that  purpose  was  turned  back  by 
and  obtained  judgment  for  the  amount  military  officers  because  that  city  was  in 
less  1100,  the  cost  of  putting  up  the  mir  danger  of  capture,  and  thereby  the  mules 
chine.  This  was  affirmed  by  the  Supreme  Ml  into  the  hands  of  the  enemy,  it  was 
Court,  but  reversed  in  the  Court  of  Ap-  held  that  the  United  States  was  not  liable, 
peals.  The  court  held  that  the  properly  uecause  the  act  of  the  officers  providing 
in  the  materials  remained  in  the  seller,  for  public  defence  was  not  on  the  same 
and  his  remedy  was  for  damages  only,  footing  with  the  act  of  contracting  agents 
Danforth,  J.,  said :  "  The  cause  of  action  within  the  scope  of  their  authority.  1^1- 
was  treated  by  the  court  below  as  one  son  v.  United  States,  11  Ct  of  CI.  618. 
where  property  bargained  for  had  been  In  the  case  of  Eetchum  v.  Zeilsdorfl^  26 
delivered  and  title  vested  in  the  pur-  '  Wis.  514,  the  buyer  aided  to  prevent  de- 
chaser,  and  for  which,  therefore,  the  plain-  livery  of  the  goods  sold  by  becoming 
tiff  might  recover  the  price.  There  is  surety  on  the  bond  of  an  adverse  claimant^ 
nothing  in  the  evidence  to  warrant  that  who  took  the  goods  by  replevin.  It  was 
view  of  the  case.''  To  the  same  effect  held  that  the  buyer  had  thereby  waived 
eee  the  similar  case  of  Hosmer  v.  Wil-  delivery  until  the  determination  of  the 
son,  7  Mich.  294,  808,  and  see  Atkinson  suit  in  replevin.  See,  also,  Sullings  v. 
V.  Bell,  8  B.  &  C.  277 ;  Allen  v.  Jarvis,  20  Goodyear  Dental  Co.,  86  Mich.  818,  where 
Conn.  88 ;  Moody  v.  Brown,  84  Me.  107 ;  a  contract  to  permit  one  to  use  a  patent 
Ganson  v.  Madigan,  18  Wis.  67  ;  S.  C,  15  was  held  to  be  broken  by  procuring  an 
Wis.  144,  150 ;  Collins  v.  Delaporte,  115  injunction  to  prevent  such  usa  In  Allen 
Mass.  159, 162;  Rawson  v.  Clark,  70  111.  o.  Pennell,  51  Iowa  587,  sheep  were  con- 
656 ;  Cox  v.  McLaughlin,  52  Cal.  590.  tracted  for,  to  be  paid  for  by  the  pound. 
Prevention  by  one  Party  Bzcuses  The  buyer  sued  for  breach  of  this  oon- 
Non-Performance  by  the  Other. — "  He  tract,  and  it  was  held  that  he  could  re- 
who  prevents  a  thing  being  done,  shall  cover  without  proving  tender  of  the  price, 
not  avail  himself  of  the  non-performance  because  it  was  impossible  to  ascertain  the 
he  has  occasioned.''    Fleming  v.  Gilbert,  price  until  after  the  sheep  were  tendered 
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specified  goods  oo  board  a  vessel  on  a  day  fixed,  and  before  that  day 
should  send  them  abroad  on  a  different  vessel,  it  is  plain  that  it  would 
be  futile  for  B,  in  the  cases  supposed,  to  tender  articles  for  insertion  in 
the  discontinued  publication,  or  the  price  of  the  ox  already  consumed, 
or  to  offer  to  receive  on  his  vessel  goods  already  sent  out  of  the  coun- 
try ;  and  lex  neminem  ad  vana  cogiL  {q)  ^ 

bj  the  seller  and  weighed.  See  EScott  v.  Time  of  Performance,  VVTarrants  Res- 
White,  10  Bush  169 ;  Gallagher  v.  cission  by  the  Other.— Such  refusal,  un- 
Nichols,  60  N.  Y.  4S8,  448 ;  Kingslej  v.  less  withdrawn,  constitutes  a  sufficient 
Brooklyn,  78  N.  Y.  200,  212 ;  Wheatley  excuse  for  default  of  the  other  party,  who 
9.  Covington,  11  Bush  18 ;  McCormick  v.  may  treat  the  contract  as  at  an  end.  Grist 
Hamilton,  23  Qratt  561,  572 ;  Taylor  v.  v.  Armour,  34  Barb.  378 ;  McPherson  v. 
Benn,  70  111.  181;  Williams  v.  United  Walker,  40  111.  371;  Chamber  of  Oom- 
States,  15  Gt.  of  a.  461;  Clearwater  v,  merce  v,  Sollitt^  43  lU.  519;  Wight  v. 
Meredith,  1  Wall.  25,39;  Bright  t.Tay-  Gardner,  66  111.94;  Saylor  v.  United 
lor,  4  9needl59;  Seipel  v.  International  States,  14  Ct.  of  CI.  453;  Williams  v. 
Life  Ins.  Co.,  84  Penna.  47 ;  Camp  v.  United  States,  16  Ct.  of  CI.  461 ;  Haines 
Barker,  21  Vt  469;  Stewart  v.  Keteltas,  v.  Tucker,  50  N.  H.  307,  312;  Smith  v. 
36  N.  Y.  388;  Gallagher  v,  Nichols,  60  Lewis,  26  Conn.  110;  SuUings  v.  Good- 
ie. Y.  438,  448 ;  Hawley  v.  Smith,  45  Ind.  year  Dentol  Co ,  36  Mich.  313 ;  Buffkin 
183,  202;  Atwood's  Adm'r  ».  Turner,  37  t>.  Baird,  73  N.  C.  283.  In  Burge  v.  Koop, 
Mich.  402 ;  Smith  v.  Boston,  Ac.,  R.  Bw,  48  N.  Y.  225,  the  time  for  delivery  of 
36  N.  H.  458,  494 ;  Jonee  v.  Walker,  13  property  sold  expired  July  31st.  On  a 
B.  Mon.  163 ;  Connelly  v.  Device,  37  Conn,  suit  by  the  buyer  for  breach.  Earl,  Comm'r, 
670;  Belden  v.  Woodmansee,  81  III.  25;  said:  "On  the  28th  of  July  the  defend- 
8myth  v.  Craig,  3  W.  &  S.  14,  stated  ante  ants  informed  the  plaintiffi  that  they 
i  87,  note  3 ;  Council  Blufis  Iron  Works  could  not  perform,  and  this  dispensed 
V.  Cuppey,  41  Iowa  104;  Smith  v.  with  any  offer  of  performance  by  the 
Wheeler,  7  Oreg.  49.  plaintiff  on  the  31st  or  any  other  day." 

(q)  Cort  V.  The  Ambergate  BaUroad  In  Greene  t>.  Haley,  5  R.  I.  260,  the 
Co.,  17  Q.  B.  127 ;  20  L.  J.,  Q.  B.  460 ;  owner  of  a  lot  of  land  contracted  to  fur- 
Bowdell  V.  Parsons,  10  East  59 ;  Amory  nish  timber  to  a  builder  who  agreed  to  con- 
V.  Brodrick,  5  B.  A  Aid.  712;  Short  v.  struct  a  house  on  the  lot  The  owner  de- 
Stone,  8  Q.  B.  358 ;  Cainee  v.  Smith,  15  livered  the  timber  on  the  lot,  and  refused 
M.  &  W.  189 ;  Reid  o.  Hoskins,  4  £.  <&  B.  to  deliver  it  at  the  shop  of  the  builder,  or 
979 ;  5  £.  A  B.  729 ;  25  L.  J.,  Q.  B.  55,  to  permit  the  buUder  to  take  it  there.  It 
and  26  L.  J.,  Q.  B.  5 ;  Avery  v.  Bowden,  was  held  that  as  this  refusal  was  in  vio- 
5  £.  A  B.  714;  6  K  A  B.  953;  25  L.  J.,  lation  oi  the  contract  fairly  interpreted, 
Q.  B.  49,  and  26  L.  J.,  Q.  B.  3 ;  Bartholo-  and  prevented  the  builder  from  doing  his 
mew  V,  Markwick,  15  C.  B.  (N.  S.)  710 ;  work  to  the  best  advantage,  it  justified 
83  L.  J.,  C.  P.  145 ;  Franklin  v.  MiUer,  4  the  builder  in  rescinding  the  contract, 
Ad.  &  E.  599;  Planch^  v.  Colbum,  8  Bing.  and  he  could  recover  for  that  part  of  the 
14 ;  Robson  v.  Drummond,  2  B.  A  Ad.  work  which  he  had  performed.  That 
303 ;  Inchbald  v.  The  Western  Neilgherry  was  a  case  where  the  work  was  upon  the 
Coffee  Co.,  17  C.  K  (N.  S.)  733 ;  34  L.  J.,  materials  and  property  of  the  owner,  who 
C  P.  15.  thereby  obtained  the  benefit  of  it.  Where 

7.  Refusal  by  one  Party  before  the  the  builder  works  on  his  own  materials, 
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§  860.  But  a  mere  assertion  that  the  party  will  be  unable  or  will  re- 
Mere  assertion  ^"^^  ^  perform  his  contract^  is  not  sufBcient;  it  must  be 
^ti  be^^ie  ^  distinct  and  unequivocal  absolute  refusal  to  perform  the 
oom5iy!"io"^***  promise,  and  must  be  treated  and  acted  upon  as  such  by 
'^^'®'"  the  party  to  whom  the  promise  was  made ;  for  if  he  after- 

wards continue  to  urge  or  demand  compliance  with  the  contract,  it 
is  plain  that  he  does  not  understand  it  to  be  at  an  end.  (r)  ^  The 
authorities  will  be  found  collected  aiid  considered  in  the  notes  to  Cut- 
ter V.  Powell,  2  Smith's  Leading  Cases  1 

which  remain  his  when  the  owner  termi-  North  British  Oil  Oo.,  8  Ir.  B.  C  L, 

nates  the  contract,  the  remedy  is  for  dam-  309. 

ages  for  breach  of  the  contract,  and  not        8.  An  Assertion  by  one  that  he  wiU 

for  the  value  of   labor  and    materials,  not  Perform  will  not  Excuse  the  other 

Curtis  V.  Smith,  48  Vt.   116;  Allen  v.  if  withdrawn  before  Acted  upon. — ^In 

Thrall,  36  Vt  711 ;  Black  v.  Woodrow,  Westlake  v.  Bostwick,  35  N.  Y.  Super  a. 

39  Md.  194,  217 ;  Shulte  v,  Henneesy,  40  256,  the  contract  was  to  deliver  oil  Au- 

lowa  352.    But  see,  corUrat  Prawson  v.  gust  27th.    The  buyer  wrote  August  22d 

Clark,  70  111.  656.  to  the  sellers  that  unless  they  sent  word 

Lex  Neuminem  ad  Vana  sen  Inutilia  at  once  that  the  oil  would  be  delivered, 

Cogit. — In  Hawley  v.  Eeeler,  62  Barb,  the  buyer  would  buy  the  oil  elsewhere 

231,  affirmed,  53  N.  Y.  114,  the  owners  and  hold  the  sellers  liable.    August  23d, 

of  property,  having  contracted  to  sell  it  the  buyer  wrote  that  he  had  purchased 

to  one,  sold  it  to  another.    The  last  sale  oil  elsewhere.    August  27th  he  demanded 

was  held  to  render  it  unnecessary  for  the  delivery,  according  to  contract,  and  being 

first  buyer  to  tender  the    price  before  refused,  brought   suit  for  damages.    It 

bringing  suit  for  damages.    On  a  similar  wsa  held  that  he  could  recover,  no  evi- 

state  of  facts,  in  Parker  v.  Pettitt,  43  N.  dence  appearing  to  show  that  the  sellers 

J.  L.  512,  517,  Depue,  J.,  said :  "  Where  had  acted  on  or  been  misled  by  the  let- 

the  vendor,  before  the  time  for  perform-  ters  of  August  22d  and  23d.    Had  the 

ance  of  his  contract,  has  disabled  himself  sellers  acted  on  the  futh  of  the  letters,  the 

from  performing,  neither  a  demand  of  result  would  have  been  otherwise,  but  as 

performance,  nor  a  tender  of  the  consid-  they,  in  fact,  had  the  oil,  and  refosed  to 

eration,  nor  an  averment  of  plaintiff's  deliver  it  for  reasons  distinct  from  any 

readiness  to  accept  the  goods  and  pay  for  waiver,  they  were  held  liable.    Smoot  v. 

them,  is  necessary."    Qrove  v.   Donald-  United  States,  15  Wall.  36,  cited  by  oar 

son,  15  Penna.  128.  author,  was  a  case  where  the  government 

[r)  Barrick  v.  Buba,  2  C.  B.  (N.  S.)  had  contracted  for  cavalry  horses  to  be  in- 

663;  26  L.  J.,  C.  P.  280;  Ripley  v.  Mo-  spected.  After  the  making  of  the  contract, 

Clure,  4  Ex.   345 ;   Hochster  v.  De    la  a  regulation  was  adopted  requiring  horses 

Tour,  2  £.  <&  B.  678;  22  L.  J.,  Q.  B.  455;  rejected  to  be  branded  "R,"  if  fraudu- 

Avery  v.  Bowden,  5  E.  &  B.  714 ;  6  £.  <&  lently  presented.    The  contractor  refused 

B.  i^53 ;  25  I^.  J.,  Q.  B.  49 ;   26  L.  J.,  Q.  to  deliver  horses  under  these  terms,  be- 

B.  3 ;  The  Danube  Railway  Co.  v.  Xenos,  cause  his  own  purchases  were  made  sub- 

11  C.  B.   (N.  S.)   152;  13  C.  B.  (N.S.)  ject  to  this  inspection,  and  the  farmers 

825 ;  31  L  J.,  C.  P.  84,  284 ;   Philpots  v,  from  whom  he  bought  would  not  take  the 

Evans,  6  M.  A  W.  475 ;  Leeson  v.  The  risk   of  such   branding.    The  contractor 


PART  I.]  00NDITJ0N8.  747 

The  Supreme  Coart  of  the  United  States  has  oited  the  forcing 
passage  with  approval  as  a  correct  statement  of  the  law.  (s) 

The  whole  law  on  this  subject  has  been  re-examined  and  conclusively 
settled  in   the  Exchequer  Chamber^  in  Frost  v.  Knight^  mat 9 
L.  R.,  5  Ex.   322;    7   Ex.  Ill,  in  which   the  doubts  ^^^ 
intimated  by  the  lower  court  as  to  the  principle  of  Hochster  v.  De  la 
Tour,  were  held  to  be  ill-founded,  and  the  decision  of  that  court  re- 
versed by  an  unanimous  judgment. 

In  New  York,  also,  the  Court  of  Appeals,  in  the  case  of  Burtis  v. 
Thompson,  42  N.  Y.  246,  which,  like  Frost  v.  Knight,  c^j,einNew 
was  an   action  based  on  a  positive  refusal   to  fulfill  a  ^^'^' 
promise  of  marriage,  the  action  being  brought  in  advance  of  the  time 
fixed  for  the  marriage,  decided  in  favor  of  the  plaintiff;  and  the  case 
of  Hochster  v.  De  la  Tour  was  cited  in  the  judgment  0 

brought  suit  against  the  government  for  effect,  see  Mowry  v.  Kirk,  19  Ohio  St.  383 ; 
damages.  But  the  conrt  held  that  he  waa  Zuck  v.  McClore^  98  Penna.  541,  545. 
bound  to  tender  the  horses,  and  if  then  the  («)  Smoot  «.  The  United  Stalei,  15 
examining  officers  insisted  on  illegal  con-  Wall.  36,  at  p.  48. 
ditions,  that  would  be  the  proper  time  to  9.  On  Refusal  to  Fulfill  can  the  Other 
refuse  to  perform  under  such  conditions.  Party  Sue  at  Once  VVTithout  Await- 
In  Brooklyn  Life  Ins.  Go.  v.  Bledsoe,  52  ing  till  the  Time  for  Performance 
Ala.  538,  it  was  held  that  the  act  relied  Expires  ?— On  this  question  there  is  some 
upon  as  prevention  or  waiver  of  perform-  difference  of  opinion.  As  to  breaches  of 
ance  must  be  the  proximate,  and  not  the  promise  of  marriage  the  right  to  sue  at 
remote  cause  of  the  £EiiIure  to  perform,  once  is  sustained.  As  to  contracts  of  sale,  it 
In  Coffin  V.  Bejnolds,  21  Minn.  456,  was  said  in  Freer  v.  Denton,  61  N.  Y.  492, 
strict  performance  of  the  seller's  agree-  496,  that  the  right  to  sue  at  once  on  notice 
ment  to  deliver  was  held  excused  hj  the  by  the  other  party  that  he  will  not  per- 
fact  that  the  buyer  notified  the  seller  form  is  not  settled  In  Piatt  v.  Woodruff, 
(under  a  mistake)  that  he  had  delivered  61  N.  Y.  374,  Dwight,  Comm'r,  approved 
enough.  But  the  obligation  to  deliver  the  Frost  v.  Knight,  and  Hochster  v.  De  la 
balance  revived  on  discovery  of  the  mis-  Tour,  but  the  other  judges  reserved  their 
wake.  A  denial  of  the  contract  after  the  opinions,  concurring  on  other  grounds  in 
time  for  performance  will  not  avail  the  the  judgment.  In  Shaw  v.  Republic  Life 
other  party  in  a  suit  for  damages  for  non-  Ins.  Co.,  69  N.  Y.  286,  293,  Folger,  J., 
performance,  if  he  did  not  tend'er  per-  said  that  a  refusal  by  one  party  to  per- 
formance on  his  part.  In  Simmons  v.  form,  waived  tender  of  performance  by 
Qreen,  35  Ohio  St.  104,  where  the  suit  the  other.  Whether  such  refusal  was  an 
was  by  the  buyer  for  non-delivery,  it  was  immediate  breach  for  which  an  action 
held  that  he  must  prove  readiness  to  re-  would  lie  as  maintained  in  England,  he 
ceive  and  pay  for  the  goods,  and  that  he  said  was  not  needful  to  determine  in  that 
was  not  relieved  by  the  fact  that  the  case.  This  seems  to  be  the  latest  declare- 
other  party  denied  the  contract  in  his  tion  on  the  subject  in  that  court.  See 
pleadings  and  evidence.    To  the  same  Gray  v.  Green,  9  Hun  334.    In  Illinois 
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§  861.  It  is  no  ezGose  for  the  non-performaQoe  of  a  condition  that 
Impossibility  ^^  ^  impossible  for  the  obligor  to  fulfill  it,  if  the  perform- 
as  an  excuse,  j^q^  \^  jj|  j^g  nature  possible.  10  But  if  a  thing  be  physi- 
cally impossible,  quod  natura  fieri  non  ooncedU,  or  be  rendered  impossi- 
ble by  the  act  of  God,  (u)  as  if  A  agree  to  sell  and  deliver  his  horse. 
Eclipse,  to  B  on  a  fixed  future  day,  and  the  horse  die  in  the  interval, 
tite  obligation  is  at  an  end.  {x) 

In  Taylor  v,  Caldwell,  {y)  the  whole  law  on  this  subject  was  reviewed 
Taylor  •.  Oaid-  ^Y  Blackbum,  J.,  who  gave  the  unanimous  decision  of  the 
^®"-  court  after  advisement     It  was  an  action  for  breach  of  a 

promise  to  give  to  the  plaintiff  the  use  of  a  certain  music  hall  for  four 

Hochster  v.  De  la  Toar,  was  followed  in  v.  MoGinnia,  46  Iowa  538;  McCormick  «. 
Fox  V,  Eitton,  19  111.  519,  534,  and  that  Basal,  46  Iowa  235.  In  Daniels  v.  New- 
case  is  cited  with  approval  in  FoUans-  ton,  114  Mass.  530,  535,  539,  the  ooart 
bee  V.  Adams,  86  Ul.  13,  where  it  is  criticised  Frost  v.  Enight  and  Hoclister 
held  that  on  notice  that  default  will  be  v.  De  la  Tour,  cited  in  the  text,  and  con- 
made  in  deliverj  of  grain,  the  buyer  may  eluded  that  the  principles  there  stated 
at  once  provide  himself  with  grain  else-  were  not  to  be  generally  applied.  Welia, 
where,  and  may  at  the  time  fixed  for  de-  J.,  said :  "  The  plaintiff's  rights  are  in- 
livery  refuse  to  accept  grain  if  tendered,  vaded  by  repudiation  of  the  contract  only 
See  Chamber  of  Commerce  v,  Sollitt,  43  when  it  produces  the  effect  of  non-per- 
III.  519 ;  Lee  v.  Pennington,  7  Brad.  247,  formance,  or  prevents  him  from  entering 
251.  In  James  v.  Adams,  16  W.  Va.  245,  on  or  completing  performance  on  his  part, 
266,  a  stock  of  goods  was  to  be  delivered  at  a  time  when  and  in  the  manner  in 
on  a  certain  day,  part  of  the  price  to  be  which  he  is  entitled  to  perform  it  or  to 
paid  on  that  day  in  cash,  and  the  residue  have  it  performed,''  and  it  was  held  that 
in  six  and  twelve  months.  On  suit  against  no  action  would  lie  on  a  contract  to  buy 
the  buyer  for  non-acceptance,  the  court  land  before  the  time  for  performance, 
held  (p.  266)  that  "as  the  contract  is  an  though  the  buyer  had  refused  ever  to 
entire  thing,  the  refusal  of  defendant  to  fulfill, 
take  the  goods  or  make  the  cash  payment  10.  See  post  note  ^4. 
was  a  repudiation  and  breach  of  the  en-  (tt)  The  meaning  and  extent  of  the 
tire  contract,  and  plaintiff  had  at  once  a  term  "act  of  God"  are  considered  by 
cause  of  action  for  such  breach  without  Cockbum,  C.  J.,  in  his  judgment  i  > 
waiting  till  the  deferred  payments  would  Nugent  v.  Smith,  1  C.  P.  D.  423,  where 
have  become  due  under  the  contract  and  the  corresponding  expressions  in  the  civil 
without  proving  any  formal  tender,  for  law  are  explained, 
such  refusal  was  a  waiver  by  defendant  of  (z)  Shep.  Touch.  173^  382 ;  Co.  Lit. 
such  tender.''  In  Dingley  o.  Oler,  11  Fed.  206  a;  Faulkner  «.  Lowe,  2  Ex.  595; 
Bep.  373,  Lowell,  J.,  said :  "  In  contracts  WUliams  v.  Hill,  Palm.  548 ;  Laughter's 
for  deliveries  of  merch«indise,  if  the  case,  5  Bep.  21b;  Hall  v.  Wright,  IE., 
buyer,  before  the  time  of  performance  ar-^  B.  &  E.  746 ;  27  L.  J.,  Q.  B.  145 ;  2  Wms. 
rivcH,  renounces  the  contract,  an  imme-  Saund.  420 ;  Tasker  v.  Shepherd,  6  H.  & 
diate  action  will  lie."  See  Stage  Co.  v.  N.  575 ;  30  L.  J.,  Ex.  207. 
Peck,  17  Ean.  271 ;  HoUoway  v.  Griffith,  (y)  3  B.  <&  S.  826;  32  L.  J.,  Q.  B.  164. 
32  Iowa  409 ;  Davis  Sewing  Machine  Co 
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specified  days,  and  the  defence  was  that  the  hall  had  been  burnt  down 
before  the  appointed  days,  so  that  it  was  impossible  to  fulfill  the  con- 
dition. This  excuse  was  held  valid.  The  learned  judge  there  stated 
as  an  example,  that  '^  where  a  contract  of  sale  is  made^  amounting  to  a 
bargain  and  sale^  transferring  presently  the  property  in  specific  chat- 
tels, which  are  to  be  delivered  by  the  vendor  at  a  future 
day,  there,  if  the  chattels  without  the  fault  of  the  vendor  ^^^A^m  de- 
perish  in  the  interval,  the  purchaser  must  pay  the  price,  w^  ySS^% 
and  the  vendor  is  excused  from  performing  his  contract  to 
deliver,  which  has  thus  become  impossible.'^ 

§  862.  That  this  is  the  rule  of  English  law,  is  established  by  the  case 
of  Rugg  V.  Minett.  {z)  After  some  further  illustrations,  the  rule  was 
laid  down  as  follows :  ''  The  principle  seems  to  us  to  be  that  in  con- 
tracts in  which  the  performanoe  depends  on  the  oontinued  existence  of  a 
given  person  or  thingy  a  condition  ie  implied,  that  the  impossibiiity  arising 
fi'om  the  perishing  of  the  person  or  thing  shall  excuse  the  performanoe.  ^^ 
This  case  was  followed  in  Appleby  v.  Meyers,  in  the  Exchequer  Cham- 
ber, (a)  And  in  Robinson  v.  Davison,  (a)  the  same  princi-  BoMnson  ». 
pie  was  applied  to  excuse  the  defendant,  a  lady,  for  breach  ^^▼*«»*- 
of  a  promise  to  play  upon  the  piano  at  a  concert,  when  she  was  too  ill 
lo  perform ;  the  court  holding  that  the  promise  was  upon  the  implied 
condition  that  she  should  be  well  enough  to  play.  ^2 

(•)  11  East  210.  to  the   contrary.    Cook  v.  McCabe,  5S 

11.  ImpossibUity  Arising  from  De-  Wis.  250. 
struction'of  Thing  Essential  to  Per-        (a)  Appleby  v.  Meyers,  L.  R,  1  G.  P. 

formance.--In  Dexter  v.  Norton,  47  N.  Y.  615 ;  35  L.  J.,  C.  P.  295,  reversed  in  Ex. 

62,  the  contract  was  for  the  sale  of  certain  Ch.,  L  B.,  2  C.  P.  651 ;  36  L.  J.,  C.  P. 

specific  bales  of  cotton.    Before  delivery,  331.    See,  also,  Boast  v.  Firth,  L.  B.,  4  C. 

and  while  they  were  still  the  property  of  P.  1 ;  Clifford  v.  Watts,  L.  B.,  5  C.  P. 

the  seller,   they  were  destroyed  by  fire.  577 ;  Whincup  v,  Hnghes,  L.  B.,  6  C.  P. 

The  buyer  sued  for  damages  for  non-ful-  78 ;  Bobinson  v.  Davison,  L.  B.,  6  Ex. 

fiUment  of  the  contract,  but  the  court  held  269 ;  Anglo-Egyptian  Navigation  Ck>.  v. 

that  the  law  implied  that  the  delivery  was  Bennie,  L.  B.,  10  C.  P.  271 ;  Howell  t. 

conditional  on  the  continued  existence  of  Coupland,  L.  B.,  9  Q.  B.  462,  on  App ,  1 

the  thing  sold.    See  Booth  v.  Spuyten  Q.  B.  D.  258 ;  Poussard  v.  Spiers,  1  Q.  B. 

Duyvil,  Ac,  Co.,  60  N.   Y.  487,  491;  D.  410,  414 ;  Simeon  v.  Watson,  46  L.  J., 

Whitaker  v.  Hawley,  25  Kan.  674,  686  ;  C.  P.  679. 

Price  V.  Pepper,  13  Bnsh  42 ;  Walker  v.        12.  To  the  same  effect  see  Spalding  v. 

Tncker,  70  111.    527,   543;    Leopold   v.  Bosa,  71  N.  Y.  40.    See,  also,  Stewart  v. 

Balkey,  89  IlL  412,  419;  Wells  v.  Calnan,  Loring,  5  Allen  306,  where  a  promise  to 

107  Mass.  514.  Steele «.  Back,  61  111.  343,  pay  for  tuition  was  held  not  actionable, 

stated  poet  note  14^  is  perhaps  an  authority  because  the  pupil  was  sick  and  unable  to 

receive  the  tuition. 
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Id  Dexter  v.  Norton,  (6)  it  was  held  apon  the  authority  of  Taylor  v. 
Dexter  V.  Nor-  Caldwell,  as  Well  as  upon  the  American  cases,  that  in  an 
^"'  executory  agreement  for  the  sale  and  delivery  of  specified 

American  uw.   gQQ^jg^  fchg  ycndor  is  excuscd  from  performanocy  if  the 

goods  perish  without  his  fault,  so  as  to  render  delivery  impossible. 

§  863.  [The  principle  of  Taylor  v.  Caldwell  was  applied  to  a  case 
Howell  •  where    the  contract  was    to    sell   "200  tons  of  pota- 

ooupiand.  ^^^g  growu  OH  land  bdofnging  to  the  defendami  in  Whap- 
lode*^  The  potatoes  were  not  in  existence  at  the  date  of  the  contract, 
but  the  land,  when  sown,  was  capable  in  an  average  year  of  producing 
far  more  than  the  quantity  of  potatoes  contracted  for.  There  was  a 
failure  of  the  crop  from  disease,  and  the  vendor  was  only  able  to  de- 
liver 80  tons.  In  an  action  for  non-delivery  of  the  residue,  the  de- 
fendant was  held  to  be  excused  from  further  performance,  on  th& 
ground  that  the  jontract  was  for  a  portion  of  a  S|)ecific  crop,  and  tiiere- 
fore  subject  to  an  implied  condition  that  the  vendor  should  be  excused, 
if,  before  breach,  performance  became  impossible  from  the  perishing, 
without  default  on  his  part,  of  the  subject  matter  of  the  contract,  (c)] 

And  a  party  is  equally  excused  from  the  performance  of  his  promise 
Legal  impoMi-  ^^^^  *  ^^  impossibiUty  supervenes.  If,  after  promise 
^^-  made,  an  act  of  parliament  is  passed  rendering  the  per- 

formance illegal,  the  promise  is  at  an  end,  and  the  obligor  no  longer 
bound,  {d)  18 

§  864.  But  if  the  thing  promised  be  possible  in  itself,  it  is  no  excuse 
Thine  poflribie  *^**  ^^^  promisor  became  unable  to  perform  it  by  causes 
in  itaoif.  beyond  his  own  control,  for  it  vras  his  own  fault  to  run 

tlie  risk  of  undertaking  unconditionally  to  fulfill  a  promise,  when  he 
might  have  guarded  himself  by  the  terms  of  his  contract,  (e)  14 

(6)  47  N.  Y.  62.  D.  89 ;  Newington  Local  Board  v.  Gotting- 

(e)  Howell  v,  Gonpland,  L.  B.,  9  Q.  B.  ham  Local  Board,  12  Gh.  D.  725. 

462 ;  S.  C.  affirmed,  1  Q.  B.  D.  258,  C.  A.  13.  Shelliiigton  v.  Howland,  53  N.  Y. 

{d)  Brewster  v.  Eitchell,  1  Salk.  198;  371,  375;  Hanger  v.  Abbott,  6  Wall.  532; 

Davis  V.  Gary,   15  Q.  B.  418;  Doe  9.  Semmes  v.   Hartford   Ins.   Go.,  13  Wall. 

Rugely,  6  Q.  B.  107  ;  Wynn  v.  Shropehire  158. 

Union  Railway  Go.,  5  Ex.  420 ;  Brown  v.  (e)  See  per  Mellishy  J.,  in  Biver  Wear 

Mayor  of  London,  9  G.  B.  (N.  S.)  726,  Gommissioners  v,  Adamson,  1 Q.  B.  D.,  at 

and  31   L.   J.,  G.  P.  280 ;  Bailey  v.  De  p.  548,  and  per  eundem  in  Nichols  v.  Mars- 

Grespigny,  L.  B.,  4  Q.  B.  180,  where  the  land,  2  Ex.  D.,  at  p.  4.     See,  also,  Arthur 

whole  subject  is  elaboratety  discussed  in  v.  Wynne,  14  Gh.  D.  603. 

the  decision  of  the  Q.  B.  delivered  by  14.  A  Breach  of  an  Agreement  not 

Hannen,  J. ;    Newby  v.  Sharpe,  8  Gh.  Impossible  in  its  Nature,  though  Im- 
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Thus  in  Kearoa  v.  Pearson,  (/)  the  defendant  andertook  to  deliver 
a  cargo  of  coals  on  board  of  a  vessel  with  the  usual  des-  KeMon».Pe«r- 
patch.  The  defendant  commenoed  the  delivery,  but  a  ^^' 
sudden  frost  occurred,  so  that  no  more  coal  could  be  brought  from  the 
colliery  by  the  "  flats  "  navigating  the  canal.  The  delivery  was  thus 
delayed  about  thirty  days,  and  the  court  was  unanimous  in  holding 
that  the  defendant  was  not  excused  from  performing  his  promise. 

§  865.  So  in  Barker  v.  Hodgson,  {g)  the  defendant  attempted  to  ez- 

possible  under  the  CircumstanceB,  is  which  stopped  all  the  saw-mills  aocew- 
Actionable. — ^This  is  the  general  rule  the  ible.   In  Bacon  «.  Cobb,  45  111.  47,  a  partj 
exceptions  to  which    have  been   above  was  held  liable  for  not  deliyering  com  in 
stated.    ThiiB,  in  Harmony  v.  Bingham,  time,  and  the  fact  that  he  was  hindered 
12  N.  Y.  99,  115,  a  carrier  agreed  to  becaose  the  government  seized  the  rail- 
transport  goods  to  a  certain  point  within  road  to  transport  army  supplies,  was  not 
twenty-six  days.    He  failed  because  of  a  allowed  to.  relieve    him.    In    Steele  v. 
freshet  obstructing  navigation,  but  was  Buck,  61  111.  343,  parties  who  chartered  a 
lield  liable.    Buggies,  J.,  said :  "  In  the  vessel  and  agreed  to  restore  her  at  the  end 
,  instance  of  an  absolute  contract,  the  per-  of  a  certain  period,  were  held  liable  for 
formanoe  is  not  excused  by  an  Inevitable  not  restoring  her,  though  she  was  lost  in 
accident  or  other  contingency,  although  a  storm,  without  fault  of  the  charterers, 
ciot  foreseen  by,  or  within  the  control  of  (Sheldon,  J.,  dissented,  because  perform- 
ilie  party.    '*  Still  less  is  a  party  excused  ance  was  rendered  impossible  by  act  of 
from  performance,  because  it  is  difficult.  Qod,  and  destruction  of  the  subject  mat- 
Oakley  t;.  Morton,  11  N.Y.  25,  31."    The  ter  of  the  contract    See  notes  11,  15.) 
impossibility  which  releases  a  man  from  See  Wareham  Bank  v.  Burt,  5  Allen  113; 
Che  obligation  to  perform  his  contract.  Hand  v.  Baynes,  4   Whart.    204,  214; 
must  be  a  real  impossibility,  and  not  a  Dewey    v.    Alpena   School    District,  43 
mere  inconvenience."    Smoot  v.  United  Mich.  480 ;  Kribs  v.  Jones,  44  Md.  896, 
States,  15  Wall.  36.    See  Booth  v.  Spuy-  406 ;  Kitzinger  v.  Sanborn,  70  HI.  146  ; 
ten  Duyvel  Boiling  Mill,  60  N.  Y.  487.  Hodgdon  v.  New  Haven,  <&c.,  B.  B.,  46 
In  Jones  v.  United  States,  96  U.  S.  24,  a  Conn.  376 ;  Aylevard  v.  Smith,  2  Low. 
mann&cturer  agreed  to  manufacture  and  Dec.  192.    The  case  of  Lovering  v.  Buck 
deliver  a  certain  quantity  of  army  cloth-  Mountain  Coal  Co.,  54  Penna.  291,  seems 
Ing  within  a  certain  time.    This  became  to  be  at  variance  with  those  above  stated, 
impossible  by  reason  of  the  loss  of  the  The  coal  company  in  that  case  agreed  to 
mill  of  the  manufacturer  by  fire,  but  he  deliver  1000  tons  of  coal    per  month, 
was  held  not  to  be  released  from  liability  Having  failed  during  one  month  to  de- 
for  breach,    difford,  J.,  said :   "  When  liver,  ihey  were  held  excused  by  act  of 
the  contract  is  to  do  a  thing  which  is  pos-  Gk>d,  because  navigation  was  interrupted 
eible  in  itself,  the  performance  is  not  ex-  on  their  line  of  transport  by  a  freshet, 
cused  by  the  occurrence  of  an  inevitable  (/)  7  H.  &  N.  386;  31  L.  J.,  Ex.  1. 
accident  or  other  contingency."     And  in  (g)  3  M.   &  S.  267 ;  but  see  Ford  v, 
Eddy  V.  Clement,  38  Vt.  486,  one  who  Cotesworth,  L.  B ,  4  Q.  B.  127 ;  5  Q.  B. 
agreed  to  furnish  lumber  as  fast  as  wanted  544,  in  error;  and  Cunningham  r.  Dunn, 
for  certain  buildings  was  held  liable  for  3  C.  P.  D.  443,  C.  A. 
ibreach,  though   prevented   by  a  drouth 
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BMker*.  ^^^  bimself  for  not  furnishing  a  cargo  in  a  foreign  pore 

Hodgson.  Qjj  ^Q  ground  that  a  pestilence  broke  out  in  tiie  port,  and 
all  communication  between  the  vessel  and  the  shore  was  interdicted  by 
the  authorities^  so  that  it  was  unlawful  and  impracticable  to  send  the 
cargo  on  board^  and  Lord  EUenborough  said :  "  Perhaps  it  is  too 
much  to  say, that  the  freighter  was  compellable  to  load  his  cargo :  but 
if  be  was  unable  to  do  the  things  is  he  not  answerable  upon  his  cove- 
nant? *  *  *  If,  indeed,  the  performance  of  this  contract  had 
been  rendered  unlawful  by  the  government  of  this  country,  the  con- 
tract would  have  been  dissolved  on  both  sides ;  and  this  defendant^ 
inasmuch  as  he  had  been  thus  compelled  to  abandon  his  contract,  would 
have  been  excused  for  the  non- performance  of  it,  and  not  liable  to 
damages.  But  if,  in  consequence  of  events  which  happen  at  a  foreign 
port,  the  freighter  is  prevented  from  furnishing  a  loading  there,  which 
he  has  contracted  to  furnish,  the  contract  is  neither  dissolved,  nor  is  he 
excused  for  not  performing  it,  but  must  answer  in  damages/' 

§  866.  So  in  Kirk  v.  Gibbs,  (h)  the  charterers  of  a  vessel  agreed  to 
^M ._  ^,^^  furnish  to  the  captain,  at  Pisco,  in  Peru,  the  pass  neces- 
sary  to  enable  him  to  load  a  cargo  of  guano  "  free  of 
expense,  within  twenty-four  hours  of  his  application."  The  charterers 
having  loaded  an  insufficient  cargo,  pleaded  in  an  action  against  them 
for  this  breach  of  the  charter-party,  that  by  the  laws  of  the  republic 
of  Peru  no  guano  could  be  loaded  without  a  pass  from  the  govern- 
ment, and  that  on  inspection  of  the  vessel  the  government  refused  a 
pass,  and  that  on  the  plaintiff's  repairing  the  vessel,  a  pass  was  granted 
for  only  a  limited  quantity,  which  was  loaded,  and  that  no  more  could 
be  loaded  without  exposing  both  vessel  and  cargo  to  seizure.  On  de- 
murrer, this  plea  was  held  bad.  But  the  insufficiency  of  the  plea  con- 
sisted in  this,  that  it  did  not  allege  that  the  owners  of  the  vessel  were 
in  default,  or  that  the  vessel  was  not  really  fit  to  carry  a  full  cargo, 
but  only  that  the  government  officers  refused  the  permit;  and  the 
charterer  had  made  an  absolute  promise 'to  furnish  one,  from  which 
nothing  could  excuse  him  unless  hindered  by  some  act  or  default  of 
the  other  party. 

§  867.  There  are  two  old  cases  in  which  the  vendors  took  advantage 
of  the  buyers'  ignorance  of  arithmetic  to  impose  on  them  conditions 
practically  impossible. 

In  Thomborow  v.  Whitaore,  (i)  the  declaration  was  in  case,  and 

(h)  1  H.  d  N.  810)  26  L.  J.,  Ex.  209.       {%)  2  Lord  Baym.  1164. 
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alleged  that  the  defendant,  in  consideration  of  28,  6(2.  paid,  xhomborow 
and  of  £4  17«.  6d.  promised  to  be  paid  on  the  defendant's  ••  ^''^'•«•• 
pprformance,  agreed  to  deliver  to  the  plaintiff  two  grains  of  rye-corn 
on  the  following  Monday,  four  grains  on  the  Monday  after,  eight 
grains  on  the  Monday  after,  *^  et  progressu  sio  deliberaret  quoUbet  alio 
die  LunoB  mcoessive  infra  %mum  annum  ah  eadem  29  Martii  bia  tot 
grana  SeoaUs  guot  die  Lunce  proximo  prascedente  reepedioe  deliberanda 
foreni!^  The  defendant  demurred,  on  the  ground  that  the  perform- 
ance was  impossible,  SaUceld  saying  all  the  rye  in  the  world  would  not 
make  so  much,  and  arguing  that  there  were  three  impossibilities  that 
would  excuse  an  obligor, — impoasibiliUu  legis^  as  a  promise  to  murder 
a  man  ;  imposMUitas  rei,  as  a  promise  to  do  a  thing  in  its  own  nature 
impossible ;  and  imposmbilUas  factiy  where  though  the  thing  was  pos- 
siblb  in  nature,  yet  man  could  not  do  it,  as  to  touch  the  heavens,  or  to 
go  to  Bome  in  a  day.  But  Holt,  C.  J.,  said  that  impoasibiStas  rd  et 
/acii  were  all  one :  that  the  defendant's  promise  was  only  impossible 
with  respect  to  his  inability  to  perform  it,  and  that  the  words  quolibet 
alio  die  Lwim  must  be  construed  as  if  written  in  English,  every  other 
Monday,  i.  e.,  every  next  Monday  but  one,  which  would  bring  the 
obligation  much  nearer  the  defendant's  ability  to  perform  it.  After 
some  further  argument,  Salkeld,  perceiving  the  opinion  of  the  court  to 
be  adverse  to  the  defendant,  offered  the  plaintiff  to  return  the  half- 
crown  and  give  him  his  costs,  which  was  accepted,  and  no  judgment 
was  delivered. 

The  reporter  says  that  in  arguing  this  case,  the  old  case  of  James  o. 
Morgan  (£)  was  remembered.  The  report  is  so  concise,  j^^omsv. 
that  it  is  given  entire.  "K.  B.,  Mich.  15  Car.  2.  As-  ^*>'«*^- 
sumpril  to  pay  for  a  horse  a  barley-corn  a  nail,  doubling  it  every  nail : 
and  avers  that  there  were  thirty-two  nails  in  the  shoes  of  the  horse, 
which,  being  doubled  every  nail,  came  to  600  quarters  of  barley  :  and 
on  non-assumpsit  pleaded,  the  cause  being  tried  before  Hyde,  at  Here- 
ford, he  directed  the  jury  to  give  the  value  of  the  horse  in  damages^ 
being  £8 ;  and  so  they  did,  and  it  was  afterwards  moved  in  arrest  of 
judgment,  {l)  for  a  small  fault  in  the  declaration,  which  was  overruled, 
and  judgment  gjiven  for  the  plaintiff."  The  Hyde  here  mentioned 
was  not  the  well-known  Sir  Nicholas  Hyde,  temp.  Charles  I.,  but  Sir 
Robert  Hyde,  the  Chief  Justice,  who  had  just  been  placed  on  the 
bench,  and  only  remained  in  office  two  years  (Foes'  Tab.  Cur.  66.)> 

{k)  1  LeTini  111.  {I)  1  Eeble  669. 

3b 
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The  ground  of  his  decision  nowhere  appears.  For  farther  authorities 
upon  this  subject  of  impossible  conditions^  the  reader  is  referred  to 
the  cases  in  the  note,  (m) 

§  868.  A  strong  illustration  of  the  rigor  of  the  rule  by  which  par^ 
jooMv.st.  ^'^  ^^^  bound  to  the  performance  of  a  promise  delibe- 
John's  College,  r^tely  made  is  furnished  by  the  case  of  Jones  r.  St. 
John's  College,  (n)  where  a  builder  had  contracted  to  do  certain  works 
by  a  specified  time,  as  well  as  any  alterations  ordered  by  named  per- 
sons within  the  same  time,  and  the  plaintiff  attempted  to  excuse  him- 
self for  delay  by  averring  that  the  alterations  ordered  were  such,  and 
the  orders  given  fof  them  were  received  at  so  late  a  time,  that  it  was 
impossible  for  him  to  complete  them  within  the  period  specified  in  the 
contract,  as  the  defendard  well  knew  when  he  gave  the  order :  but  the 
court  held  that  if  he  chose  to  bind  himself  by  his  promise  to  do,  un- 
conditionally, a  thing  which  he  could  not  possibly  perform,  under  a 
penalty  for  not  doing  it,  he  was  bound  by  the  bargain  and  liable  to 
the  penalties  stipulated  for  the  breach  of  it. 

[The  rule  is  well  illustrated  by  a  decision  in  the  State  of  Conneoti- 
^  cut,  School  District  v.  Dauchy.  (o)    The  defendant  had 

agreed  to  complete  the  building  of  a  school-house  by  a 
certain  time,  and  before  its  expiration  the  building,  when  nearly  com- 
pleted, was  destroyed  by  lightning,  whereby  alone  the  defendant  was 
prevented  from  performing  his  'contract,  which  was  absolute  in  its 
terms.  It  was  held  that  the  destruction  of  the  building  was  no  excuse 
for  the  non-performance  of  the  contract  The  judgment  of  Ellsworth, 
J.,  who  delivered  the  opinion  of  the  court,  is.  well  worth  considera- 
tion.] 16 

(m)  Beid  v.  HoskiiiB,  6  £.  A  B.  958;  2  App.  Gas.,  at  p.  770) ;  Ohitfy  on  Cont. 

26  L.  J.,  Q.  B.  6 ;  EBpoeito  o.  BowdoD,  4  (ed.  1881),  p.  667 ;  Leake  Dig.  of  the 

£.  AB.  96.S;  7  E.  &B.  763;  27  L.  J.,  Q.  Law  of  Coniract,  p.  681,  dC  asg.  /  Bruom's 

B.  17  ;  Pole  v.  Cetoovitch,  9  C.  B.  (N.  S.)  L%.  Max.  245. 

430 ;  30  L.  J.,  C.  P.  102 ;  Major  of  Ber-  (n)  L.  B.,  6  Q.  B.  116. 

wick  V.  Oswald,  3  E.  &  B.  665,  and  5  H.  (o)  25  Ck>nQ.  680.    See,  also,  Harmony 

L.  C.  856 ;  Atkinson  v,  Ritchie,  10  East  v.  Bingham,  2  Keman  106,  and  Booth  v. 

530 ;  Adams  v.  Royal  Mail  Ck).,  5  G.  B.  Spujten  Ihij^il  Mills  Co.,  60  N.  Y.  4^7, 

(N.  8.)  492 ;  Mills  v.  Auriol,  1   H.  Bl.  at  pp.  490,  491,  where  Dexter  v.  Norton 

433,  and  4  T.  R.  94,  in  error ;  Jenris  v.  (ante,  2  862)  was  distingoished,  and  the 

Tomkinson,  1  H.  AN.  195;  26L.  J.,  Ex.  limits   of  the   rale   are   laid    down  by 

41 ;  Paradine  v.  Jane,  Aleyn  27  (see  re-  Church,  C.  J.,  in  delivering  the  opinion 

marks  of  Lord  Blackburn  on  this  case  in  of  the  court. 

River  Wear  Commissioners  v.  Adamson,  15.  To  the  same  effect  see  Dermott  v. 
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§  869.  The  conditions  most  frequently  occurring  in  contracts  of  sale 
will  now  be  considered. 

It  is  not;  uncommon  to  make  the  performance  of  a  sale  dependent 
on  an  act  to  be  done  by  a  third  person.     Such  conditions  ^a^^^ 
must  be  complied  with  before  rights  dependent  on  them  Sm bytwSd* 
can  be  enforced|  and  if  the  third  party  refuse,  even  un-  p®'^'*- 
reasonably,  to  perform  the  act,  this  will  not  dispense  with  such  com- 
pliance. Thus  in  Brogden  v,  Marriott,  (p)  the  vendor  sold  B,o-^en  v 
a  horse  for  one  shilling  cash,  and  a  further  payment  of  Marriott. 
£200  provided  the  horse  should  trot  eighteen  miles  within  one  hour, 
the  task  to  be  performed  within  one  month,  and  ^'  J.  N.,  to  be  the 
judge  of  the  performance."    It  was  held,  to  be  no  defence  to  the 
buyer's  action  for  the  delivery  of  the  horse,  that  J.  N.  refused  to  be 
present  at  the  trial,  and  Tindal,  C.  J.,  said  it  was  a  '^  condition  which 
the  defendant  should  have  shown  to  have  been  performed,  or  that  the 
performance  was  prevented  by  the  fault  of  the  opposite  party." 

So  in  Thumell  v.  Balbimie,  {q)  the  declaration  averred  an  agree- 
ment that  defendant  should  purchase  the  plaintiff's  goods  xhumeiiw. 
**  at  a  valuation  to  be  made  by  certain  persons,  viz.,  Mr.  ^"i"™*®- 
Newton  and  Mr.  Matthews,  or  their  umpire,"  the  former  in  behalf  of 
the  plaintiff,  and  the  latter  in  behalf  of  the  defendant :  that  Newton 
was  ready  and  willing  to  value  the  goods,  and  that  the  defendant  and 
Matthews,  though  notified  and  requested  to  proceed  with  the  valuation, 
and  to  meet  Newton  for  that  purpose,  continually  n^lected  and  refused 
to  do  so;  and  that  the  defendant  was  notified  that  Newton  would  meet 
Matthews  or  any  other  person  whom  the  defendant  might  nominaiefor 
the  puarpose  of  making  the  vahiaiiony  but  the  defendant  wholly  neg- 
lected, &c.  To  this  declaration  there  was  a  special  demurrer  for  want 
of  an  all^ation  that  the  defendant  hindered  or  prevented  Matthews 
from  making  the  valuation,  and  the  demurrer  was  sustained. 

Jones,  2  Wall.  1 ;  School  Tnistees  o.  Ben-  too,  where  a  contractor  agreed  to  put  up 
net,  27  N.  J.  L.  513 ;  Tompkins  v.  Dud-  certain  iron  work,  to  be  manufactured  in 
lej,  25  N.  Y.  272 ;  Stees  v.  Leonard,  20  a   building,  and   the  building  was  de- 
Minn.  494.    But  where  the  building  had  stroyed,  it  was  held  that  the  contractor 
been  erected  and  the  contract  was  to  put  could  recover  the  price,  though  the  con- 
in  it  steam  works  for  heating,  and  after  tract  required  the  certificate  of  the  archi- 
the  work  was  nine-tenths  finished,  the  tect,  the  case  contemplated  for  such  cer- 
boilding  was  burned,  it  was  held  that  the  tificate  not  having   arisen.    Bawson   v, 
plumber  could  recover,  for  the  owner  by  Clark,  70  111.  656. 
his  contract  was  bound  to  provide  the  (p)  2  Bing.  N.  C.  478. 
boiiding:    Niblo  v.  Binsee,  1  Eeyes  476.  (q)  2  M.  A  W.  786. 
See  Schwartz  v.  Saunders,  46  111.  18.   So, 
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§  870.  On  the  same  principle  it  has  been  held^  in  other  contracts  on 
_  oonditiops  of  this  kind,  that  the  party  who  claims  must 

The  party  ^       j 

who  oioima  show  the  performance  of  the  condition  on  which  his  claim 
g'^J^jg^  depends^  or  that  the  opposite  party  prevented  or  waived  the 
performance.  On  an  agreement  to  do  work  which  is  to 
be  settled  for  according  to  the  measurement  of  a  named  person,  the 
measurement  by  that  person  is  a  condition  precedent  to  the  claim  for 
payment  \  (g)  on  an  insurance  where  the  claim  for  payment  was  made 
to  depend  on  a  certificate  from  the  minister  of  the  parish,  that  the*  in- 
sured was  of  good  character,  and  his  claim  for  loss  Ixma  fide^  it  was 
held,  diat  the  insured  could  not  recover  without  the  certificate,  even 
though  the  minister  unreasonably  refused  to  give  it ;  (r)  and  where 
building  work  was  to  be  paid  for  on  a  certificate  in  writing,  by  an 
urohitect,  that  he  approved  the  work,  no  recovery  could  be  had  until 
the  certificate  was  given,  (s)  16 

{q)  Mills  «.  Bayley,  2  H.  &  C.  86;  82  proper  certificates,  and  that  he  refdsed  to 

L.  J.,  Ex.  179.  give  them,  it  would  have  been  proper  to 

(r)  Worslej  v.  Wood,  6  T.  B.  720.  receive  other  evidence  to  establish  the 

(s)  Morgan  v,  Bimie,   9  Bing.    672 ;  claim."    A  provision  that  disputes  shall 

Clarke  v.  Watson,  18  0.  B.  (N.  S.)  278 ;  be  settled   by  arbitration,  will   not  take 

84  L.  J.,  C.  P.  148 ;  Roberts  v,  Watkins,  away   the    jarisdiction    of    the    courts. 

14  C.  B.  (N.  S.)  692 ;  32  L.  J.,  C.  P.  291 ;  Gray  v.  Wilson,  4  Watts  39.    The  dis- 

Goodjear.  v.  Mayor  of  Weymouth,  35  L.  tinction  between  the  class  of  cases  where 

J.,  G.  P.  12 ;  Bichardson  v.  Mahon,  4  L.  a  provision  for  arbitration  by  a  third  per- 

B.,  Ir.  486.  son  is  essential  to  establish  a  right  under 

16.  Condition  that  some  Act  ahall  be  a  contract,  and  that  class  where  the  law 
done  by  a  Third  Person. — See  ante  2  87,  will  arbitrate  notwithstanding  such  pro- 
note  8 ;  Boardman  v.  Spooner,  13  Allen  vision,  is  stated  in  Del.  and  Hud.  Canal 
8S3,  361.  In  United  States  v.  Bobeson,  9  Co.  v.  Penna.  Coal  Co.,  50  N.  Y.  250,  266. 
Pet.  319, 327,  a  ship-owner  chartered  his  Allen,  J.,  said :  "  In  one  class  the  parties 
vessel  to  the  government,  and  it  was  undertake  by  an  independent  agreement 
agreed  that  freight  should  be  paid  on  the  to  provide  for  as  settlement  of  all  dis- 
amount  of  stores  carried,  on  production  putes  by  arbitration,  to  the  exclusion  of 
of  a  certificate  from  the  conmianding  the  courts ;  in  the  other  they  merely,  by 
officer.  The  question  was  whether  the  the  same  agreement  that  creates  the  lia- 
owner  could  recover  more  than  was  in-  bility  and  gives  the  right,  qualify  the 
eluded  in  such  certificate.  McLean,  J.,  right  by  providing  that  before  a  right  of 
said  :  '*  Where  the  parties  fix  on  a  jnode  action  shall  accrue,  certain  facts  shall  be 
by  which  the  amount  to  be  paid  shall  be  determined  or  amounts  and  values  ascer- 
ascertained,  the  party  that  seeks  an  en-  tained,  and  this  is  made  a  condition  pre- 
foroement  of  the  agreement  must  show  cedent,  either  in  terms  or  by  necessary 
that  he  has  done  everything  on  his  part  implication."  See  Herrick  o.  Estate  of 
which  could  be  done  to  carry  it  into  Belknap,  27  Vt.  673 ;  Mark  v.  Ins.  Co., 
effect.  Had  it  been  proved  that  applica-  24  Hun  565 ;  Gibbs  v.  Ins.  Co.,  13  Hun 
tion  had  been  made  to  the  officer  for  the  611 ;  Elliott  v.  Hewitt,  11  U.  C.  Q.  B. 
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871.  If  the  performance  of  the  condition  for  a  valuation  be  ren- 
dered impossible  by  the  act  of  the  vendee,  the  price  of  if  condition 
the  thing  sold  must  be  fixed  by  the  jury  on  a  qiuiTkJtwm,  JS^bie^blr 
valebaty  as  in  Clarke  v.  Westrope,  (t)  where  the  outgoing  STy  relsow*" 
tenant  sold  the  straw  on  a  farm  to  the  incomer  at  a  valu-  tSS^HT 
ation  to  be  made  by  two  indifferent  persons,  but  pending  ciarke «. 
the  valuation  the  buyer  conBumed  the  straw.  17     In  like      ^•^"^p®- 
manner,  where  an  employer  colluded  with  an  architect,  upon  whose 
certificate  the  builder's  claim  for  payment  depended,  so  that  the  builder 
was  prevented  from  getting  the  certificate,  a  declaration  setting  forth 
that  fact  in  terms  sufficient  to  aver  fraud,  was  held  maintainable  by  all 
the  Barons  of  the  Exchequer,  (u) 

§  872.  The  condition  on  which  a  sale  depends  may  be  the  happen- 
ing of  some  event,  and  then  the  question  arises  as  to  the  gaiedependeni 
duty  of  the  the  obligee  to  give  notice  that  the  event  has  2? evSt°*^ 
happened.     As  a  general  rule,  a  man  who  binds  himself  Datytogiye 
to  do  anything  on  the  happening  of  a  particular  event,  is  ''^^^- 
bound  to  take  notice,  at  his  own  peril,  and  to  comply  oeneniruieoi 
with  his  promise  when  the  event  happens,  {x)     But  there     ^' 
are  cases  in  which  from  the  very  nature  of  the  transaction,  the  party 
bound  on  a  condition  of  this  sort  is  entitled  to  notice  from  the  other 
of  the  happening  of  the  event  on  which  the  liability  depends.     Thus, 
in  Haule  v.  Hemyng,  (y)  it  was  held,  that  the  vendor  who  Hauieo 
had  sold  ceii;ain  weys  of  barley^  to  be  paid  for  at  as  much   H®™yn«r' 
as  he  should  sell  for  to  any  other  man,  could  not  maintain  an  action 
against  the  purchaser  before  giving  him  notice  of  the  price  at  which 
he  had  sold  to  others,  the  reason  being  that  the  persons  to  whom  the 
plaintiff  might  sell  were  perfectly  indefinite,  and  at  his  own  option. 
But  no  notice  is  necessary  where  the  particular  person  whose  action  is 
made  a  condition  of  the  bargain  is  named,  as  if  in  H^ule  v.  Hemyng 
the  bargain  had  been  that  the  purchaser  would  pay  as  much  as  the 

292 ;  Aitcheeon  v.  Cook,  37  U.  G.  Q.  B.  and  approved  in  Humaston  v.  Telegraph 

490 ;  Drake  v.  Hill,  53  Iowa  37,  39.    In  Co.,  20  Wall.  20,  28.    See,  alao,  United 

SalUvan  v.  Byrne,  10  S.  C.  122,  a  build-  States  o.  Wilkins,  6  Wheat  135, 143. 

ing    contract   provided    that    payments  (u)  Batterbury  v,  Vyse,  2  H.  A  C.  42 ; 

shoald  be  made  only  on  the  architect's  cer-  32  L.  J.,  Ex.  177. 

tificate,  but  it  was  held  that  if  he  improp*  («)  2  Wms.  Saand.  62  a,  n.  4. 

erly  withheld  his  certificate,  a  recovery  {y)  Cited  in  6  M.  A  W.,  at  p.  454,  in 

oould  be  had  without  it.  the  opinion  delivered  by  Parke,  B.,  in 

(0  18  C.  B.  765 ;  25  L.  J.,  C.  P.  287.  Vyse  v,  Wakefield,  from  which  the  doo- 

17.  This  language  of  the  text  is  quoted  trine  in  the  text  is  chiefly  extracted. 
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vendor  should  get  for  the  barley  from  J.  S.,  (z)  for  the  party  bound  in 
this  event  is  sufficiently  notified  by  the  terms  of  his  oontract,  that  a 
sale  is  or  will  be  made  to  J.  S.,  and  agrees  to  take  notice  of  it;  there 
is  a  particular  individual  specified,  and  no  option  to  be 
neoMsity  of  no-  exercised  by  the  vendor.     And  it  seems  that  this  is  the 

Uoe.  ;; 

true  test,  viz.,  that  if  the  obligee  has  reserved  any  option 
to  himself,  by  which  he  can  control  the  event  on  which  the  duty  of 
the  obligor  depends,  then  he  must  give  notice  of  his  own  act  before  he 
can  call  upon  the  obligor  to  comply  with  his  engagement.  18  There- 
vtbb V.Wake-  ^^^>  ^^  Vysc  V,  Wakefield, (a)  where  the  defendant  had 
field.  covenanted  to  appear  at  any  time  or  times  thereafter,  at 

9J1  office  or  offices,  for  the  insurance  of  lives  within  London  or  the 
bills  of  mortality,  and  answer  such  questions  as  might  be  asked  re- 
specting his  age,  <&c.,  in  order  to  enable  the  plaintifi^  to  insure  his  life, 
and  would  not  afUrwardB  do  any  a/A  to  prgudioe  (he  inswranoey  the 
declaration  allied  that  the  defendant  did,  in  part  performance  of 
his  covenant,  appear  at  a  certain  insurance  office,  and  that  plaintiff 
insured  the  defendant's  life,  and  that  the  policy  contained  a  proviso, 
by  which  it  was  to  become  void,  if  the  defendant  went  beyond  the 
limits  of  Europe.  Breach — ^that  the  defendant  went  beyond  the  lim- 
its of  Europe,  to  wit,  to  Canada.  Special  demurrer,  for  want  of  aver- 
ment, that  the  plaintiff  had  given  notice  to  the  defendant,  that  he  had 
effected  an  insurance  on  the  life  of  the  defendant,  and  that  the  policy 

(a)  Viner's  Ab.  Condition  (A.  d.))  pi.  15.  post  The  proper  officer  notified  the  con* 
18.  Duty  to  Qive  Notice  of  Events —  tractor  to  deliver  the  whole.  Subsequently 
Where  the  contract  expressly  requires  the  officers  of  the  post  refused  to  accept 
notice  given,  such  notice  may  be  a  condi*  the  whole.  It  was  held  that  the  govcrip- 
tion  precedent.  In  Nichols  v.  Hall,  4  ment  was  liable  for  damages,  though  the 
Neb.  210,  214,  the  buyer  defended  a  suit  contractor  abandoned  the  contract.  Kirk- 
for  the  price  of  a  machine  on  the  ground  patrick  v.  Alexander,  44  Ind.  595,  597 ; 
of  breach  of  warranty.  But  the  agree-  S.  C,  60  Ind.  95,  staled  post  i  1023,  note 
ment  containing  the  warranty  provided  11 ;  Home  Life  Ins.  Co.  v.  Pierce,  75  III. 
that  if  the  machine  failed  to  operate  well,  426,  432 ;  Sanborn  v,  Benedict,  78  III. 
the  seller  should  receive  written  notice  309 ;  Posey  v  Scales,  55  Ind.  282,  stated 
and  have  a  reasonable  time  to  remedy  the  post  i  1018,  note  7 ;  Hammond  v.  Qilmore, 
defect.  No  such  notice  having  been  given,  14  Conn.  479,  486 ;  Watson  v.  Walker,  23 
it  was  held  that  the  buyer  had  failed  to  N.  H.  471 ;  Quarles  v.  George,  23  Pick, 
comply  with  the  condition  on  which  the  400 ;  James  v,  Adams,  16  W.  Va.  245, 
warranty  depended,  and  therefore  could  258,  stated  ante  note  2. 
not  avail  himself  of  it.  In  Williams  v.  (a)  6  M.  &  W.  442 ;  see  Makin  v.  Wat- 
United  States,  15  Ct.  of  CI.  461,  the  con-  kinson,  L.  B.,  6  Ex.  25;  Stanton  v.  Aiis- 
tract  was  to  deliver  7000  cords  or  less,  as  tin,  L.  B.,  7  C.  P.  651 ;  Sutherland  v.  All- 
might  be  required,  at  a  certain  military  husen,  14  L.  T.  (N.  S.)  666 ;  Armitage  v. 
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contained  the  proviso  allied  in  the  declaration.    Held,  that  the  decla- 
ration was  bad. 

§  873.  A   very  frequent  contract  among  merchants  is  a  sale  of 
goods  "to  arrive.''  (6)  It  is  not  always  easy  to  determine  saieof  goodi 
whether  the  language  used  in  such  cases  implies  a  condi-  "*<>""▼«•" 
tion  or  not,  or  what  the  real  condition  is.     The  earlier  cases  were  at 
Nisi  Prius,  bat  in  recent  times  these  contracts  have  been  multiplied  to 
a  great  extent.  ^^ 

In  Boyd  v,  SiflTkin,  (c)  the  sale  was  of  "  32  tons,  more  or  less,  of 
Biga  Rhine  hemp   on  arrival  per  Fanny  and  Almira^  Boyd»  sur- 
Ac,"  and  the  vessel  arrived,  but  without  the  hemp.  Held,  ^*^* 
that  the  sale  was  conditional  on  the  arrival,  not  of  the  vessel,  but  of 
the  hemp.     And  the  same  conclusion  was  adopted  by  the  Haw«e  v 
court  in  Hawes  v.  Humble,  (d)  where  the  sale  was  thus  H'^we. 
expressed :  "  I  have  this  day  sold  for  and  by  your  order  on  arrival 
100  tons,  Ac.'' 

In  Idle  V.  Thornton,  (e)  the  contract  was  for  "  200  casks  first  sort 
yellow  candle  tallow,  at  68«.  per  cwt.  on  arrival:  if  it  j^^^  Thom- 
should  not  arrive  on  or  before  the  31st  of  December  next,  *®°- 
the  bai^in  to  be  void :  to  be  taken  from  the  king's  landing  scale,  &c., 
ex  Catherina,  Evers."    The  vessel  with  the*  tallow  on   board    was 
wrecked  •  off  Montrose,  but  the  greater  part  of  the  tallow  was  saved, 
and  might  have  been  forwarded  to  London  by  the  31st  of  December, 
but  was  not  so  forwarded,  and  was  sold  at  Leith.    Lord  Ellen  borough 
held  that  the  contract  was  conditional  on  the  arrival  of  the  tallow  in 
London  in  the  ordinary  oawrae  of  navigationy  and  that  the  vendor  was 
not  bound,  after  the  shipwreck,  to  forward  it  to  London :   at  all 
events,  not  without  a  request  and  offer  of  indemnity  by  the  purchaser. 

§  874.  In  Lovatt  v.  Hamilton,  (/)  the  contract  was,  "  We  have  sold 
you  50  tons  of  palm  oil,  to  arrive  per  Mansfield,  &c.  In  Lovait « 
case  of  non-arrival,  or  the  vessel's  not  having  so  much  in,  ^•^t^" 
'after  delivery  of  former  contracts,  this  contract  to  be  void."  During 
the  voyage  a  part  of  the  cargo  of  the  Mansfield  was  trans-shipped,  by 
an  agent  of  the  vendors  into  another  vessel  belonging  to  the  vendors, 
but  without  their  knowledge,  and  the  oil  arrived  safely  on  that  vessel. 

Iiuole,  14  Q.  B.  728 ;  19  L.  J.,  Q.  B.  202.  (e)  2  Camp.  326. 

(6)  Ab  to  the  meaning  of  the  word  **  ar-  (d)  2  Camp.  327,  n. 

rive"  in  a  oontract,  see  Montgomery  v,  («)  3  Camp.  274. 

Middleton,  13  Ir.  C.  L.  B.  178.  (/)  6  M.  <b  W.  639. 

19.  See  post  note  20. 
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The  Mansfield  also  arrived  safely.  The  qaestion  was  whether  the 
arrival  of  the  oil  in  the  Mansfield  was  a  condition  precedent  to  the 
buyer's  right  to  claim  the  delivery,  and  the  court,  without  hearing  the 
vendor's  counsel,  held  the  afiSrmative  to  be  quite  clear. 

In  Alewyn  v.  Pryor,  (g)  the  sale  was  of  "  all  the  oil  on  board  the 

., Thomas     *     *     *     on  arrival  in  Great  Britain:  to  be 

^^^'  delivered  by  sellers  on  a  wharf  in  Great  Britain  to  be  ap- 

pointed by  the  buyers  with  all  convenient  speed,  but  not  to  exceed  the 
30th  day  of  June  next,  &c"  The  vessel  did  not  arrive  till  the  4th  of 
July,  and  the  purchaser  refused  to  take  the  oil.  Held,  that  the  arrival 
by  the  SOth  of  June  was  a  condition  precedent,  and  not  a  warranty  by 
the  seller. 

In  Johnson  v.  Macdonald,  (A)  the  sale  was  of  100  tons  of  nitrate  of 
Johnson  v.  ^*  "  ^^  arrive  ex  Daniel  Grant,"  and  there  was  a  memo- 
MMsionaid.  randum  at  foot,  "  should  the  vessel  be  lost,  this  contract  to 
be  void."  The  vessel  arrived  without  any  nitrate  of  soda,  and  it  was 
strenuously  contended  that  the  expression  '^  to  arrive,"  when  coupled 
with  the  stipulation  in  the  memorandum,  showed  the  meaning  to  be  an 
undertaking  by  the  vendor  that  the  soda  should  arrive,  and  that  he 
would  deliver  it  if  the  vessel,  arrived  safely.  But  all  the  judges  were 
of  opinion  that  there  was  a  double  condition  precedent,  and  that  the  con- 
tract was  to  take  efiect  only  if  the  vessel  arrived,  and  if  on  arrival  the 
soda  was  on  board. 

§  875.  In  Gk)rrissen  v.  Perrin,  (i)  the  sale  was  of  "  1170.  bales  of 
qorriwion  •.  gambicr,  now  on  passage  from  Singapore,  and  expected  to 
^•"^'  arrive  in  London,  viz.,  per  Bavenscraig  806  bales,  per 

Lady  Agnes  Duff  365  bales."  Both  vessels  arrived  with  the  specified 
number  o{ packages,  .but  it  was  proven  that  the  contents  were  far  short 
of  the  agreed  number  of  bales,  the  latter  word  meaning  in  the  trade  a 
compressed  package  of  two  hundredweight  There  was  also  on  board 
the  vessels  a  quantity  of  gambier  consigned  to  other  parties,  sufficient 
to  make  up  the  whole  quantity  sold.  The  plaintiff,  who  had  bought 
the  goods,  claimed  in  two  counts :  the  first,  on  the  theory  that  the 
words  of  the  contract  imported  a  vxirranty  that  there  were  1170  bales 
actually  on  the  passage :  the  second  count,  on  the  theory  that  even  if 
it  was  a  double  condition  precedent  that  the  vessels  should  arrive  with 
that  quantity  on  board,  the  condition  had  been  fulfilled,  although  part 

(g)  Rj.  A  M.  406.  (i)  27  L.  J.,  a  P.  29;  2  C.  B.  (N.  a) 

(A)  9  M.  A  W.  600.  681. 
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of  the  goods  belonged  to  third  persons  and  not  to  the  vendor.  The 
oourt  held,  on  the  first  count,  that  the  language  of  the  contract  was 
plainly  an  absolute  assurance,  a  warranty  that  the  goods  were  on  the 
passage.  On  the  second  point,  which  was  not  necessary  to  the  decision, 
the  court,  reviewini?  Fischel  v.  Scott,  (k)  distinsruished  it 
from  the  case  before  them.  In  that  case  a  party  sold  oil 
expected  to  arrive,  and  which  did  arrive,  but  he  had  supposed  it  would 
come  consigned  to  him,  whereas  it  turned  out  that  it  had  been  con- 
signed to  some  one  else — and  inasmuch  as  he  had  intended  and  con- 
tracted to  sell  the  very  oil  which  arrived,  he  must  bear  the  consequences, 
and  the  court  could  not  add  to  the  contract  a  further  condition,  viz.9 
that  the  goods  on  arrival  should  prove  to  be  his :  a  very  different 
thing  from  saying  that  when  a  man  sells  his  own  specific  goods  con- 
tingent on  their  arrival,  and  they  do  not  arrive,  the  arrival  of  oth<  r 
similar  goods,  with  which  he  never  affected  to  deal,  shall  operate  to  fix 
him  with  the  same  consequences  as  if  his  own  goods  had  arrived.  {1} 

§  876.  In  Vemede  v.  Weber,  (m)  the  contract  was  for  the  sale  of 
''the  caigo  of  400  tons,  provided  the  same  be  shipped  vemede*. 
for  seller's  account,  more  or  less,  Araoan  Neorenrie  rice,  ^•'^• 
*  *  *  per  British  vessel  Minna,  *  *  *  stlU.  6d.  per  cwt. 
for  Necrensie,  or  at  11«.  for  Larong,  the  latter  quality  not  to  exceed  60 
tons,  or  else  at  the  option  of  buyers  to  reject  any  excess,  &c.''  By  the 
pleadings  it  appeared  that  the  vessel  arrived  without  any  Aracan 
Necrensie  rice  at  all,  but  with  285  tons  of  Larong  rice,  and  169  tons 
of  Latoorie  rice.  The  buyer  sued  for  delivery  of  this  cargo.  It  was 
held  by  the  court,  first,  that  the  contract  did  not  contain  a  warranty 
that  any  particular  rice  should  be  put  on  board,  but  that  the  sale  was 
conditional  on  such  a  cargo  as  was  described  being  shipped ;  secondly, 
that  the  purchaser  was  not  entitled  to  the  entire  cargo  that  arrived, 
because  no  LaJtoorie  rice  had  been  sold,  no  price  was  fixed  for  that 
quality,  and  the  parties  plainly  intended  to  fix  their  own  price  for  what 
was  sold,  and  not  to  leave  it  for  a  jury  to  determine ;  and  thirdly,  though 
with  some  hesitation,  (n)  that  the  buyer  had  no  right  to  the  Larong 
rice,  because  the  contract  was  entire :  it  contemplated  the  sale  of  a 

(k)  15  C.  B.  69.  824 ;  26  L.  J.,  G.  P.  198. 

(0  See,  on  this  point,  Lord  Ellenbor-  (n)  This  third  point  notwithstanding 

ough's  remarks  in  Hayward  o.  Scougall,  the  expression  of  hesitation  by  the  learned 

2  Gamp.  66.  judge  who  delivered  the  opinion,  seems  to 

(m)  1  H.  A  N.  811 ;  26  L.  J.,  Ex.  826.  rest  on  grounds  quite  as  solid  and  indii- 

8ee  Simond  «.  Braddbn,  2  G.  B.  (N.  S.)  putable  as  the  two  preceding. 
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whole  cargo  of  Neorensie  rice ;  the  Larong  rioe  was  to  be  a  mere  sob- 
sidiary  portion  of  the  cargo  which  was  described  as  one  of  NeoreMk 
rice ;  that  the  vendor  could  not  have  compelled  the  buyer  to  take  a 
cargo  of  which  no  part  corresponded  with  the  description  in  the  con- 
tract^ in  which  there  was  no  Neorende  rice  at  all^  and  that  he  could  not 
be  bound  to  deliver  what  he  could  not  have  compelled  the  buyer  ta 
take,  for  the  contract  must  bind  both  or  neither. 

§  877.  In  Simond  v.  Braddon,  (o)  the  sale  was  '^  of  the  following 
simond ..  cai^  of  Aracan  rice,  per  Severn,  Captain  Biyan,  now  on 
BraddoD.  j^^j.  ^^y  ^  Akyab  (where  the  cargo  was  to  be  taken  on 

board),  via  Australia.  The  cargo  to  consist  of  fair  average  Necrensie 
rice,  the  price  of  which  is  to  be  ll8.  6d.  per  cwt.,  with  a  fair  allow- 
ance for  Larong  or  any  other  inferior  description  of  rice  (if  any) ;  but 
the  seller  engages  to  deliver  what  is  shipped  on  his  account,  and  in 
conformity  with  his  invoice,  Ac."  The  word  "  only  "  was  improperly 
inserted  before  the  word  ^'  engages,"  after  the  sold  note  was  signed, 
and  was  not  in  the  bought  note.  This  was  held  to  be  a  toarranhf  by 
the  defendant  to  ship  a  cargo  of  fair  average  Necrensie  rice,  and  he 
was  held  liable  for  a  breach  of  it,  the  cai^o  proving  to  be  Necrensie 
rice  of  inferior  quality. 

In  Hale  v,  Rawson,  {p)  the  declaration  alleged  an  agreement  by  the 
Hale  V.  defendant  to  sell  to  the  plaintiff  60  cases  of  East  India 

BawBtm.  tallow,  "  to  be  paid  for  in  fourteen  days  after  the  landing 

thereof y  to  be  delivered  by  the*  defendant  to  the  plaintiff,  or  9afe  arrival 
of  a  certain  skip  or  vessel  called  the  Chumtess  of  Elgin,  then  alleged  to 
be  on  her  passage  from  Calcutta  to  London ;"  that  the  sale  was  by 
sample,  that  the  vessel  had  arrived,  <&c.,  &c.,  and  that  the  defendant 
refused  to  deliver.  Plea,  that  neither  the  tallow  nor  any  part  thereof 
arrived  by  the  Countess  of  Elgin,  whereby,  &c.  Demurrer  and 
joinder.  Held,  that  the  contract  for  the  sale  was  conditional  on  the 
arrival  of  the  vessel  only,  notwithstanding  the  stipulation  for  payment 
after  the  landing  of  the  tallow.  In  this  case  the  language  of  the  con- 
tract  plainly  imported  an  assurance  or  warranty  that  the  tallow  was  on 
board  the  ship. 

§  878.  In  Smith  t;.  Myers,  {q)  the  contract  was  for  the  sale  of 
smiUi  •.  "  about  600  tons,  more  or  less,  being  the  entire  parcel  of 

Myen.  nitrate  of  soda  expected  to  arrive  at  port  of  call  per  iVe- 

(o)  2  C.  B.  (N.  S.)  324;  26  L.  J.,  G.  P.  (9)  L.  R,  5  Q.  B.  429 ;  7  Q.  B.  189,  id 
198.  £z.  Ch. 

ip)  4  C.  B.  (N.  8.)  86 ;  27  L.  J.,  C.  P.  189. 
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cursory  at  128.  9cl.  per  cwt.  Shonld  any  circumstanoe  or  aocident  pre 
vent  the  shipment  of  the  nitrate^  or  should  the  vessel  be  lost,  this  con 
tract  to  be  void.''  The  vendors  (the  defendants)  when  this  contract 
was  made  on  the  8th  of  September,  had  been  informed  by  their  Val- 
paraiso correspondents  of  the  purchase  of  600  tons  nitrate,  and  of  the 
charter  of  the  Precursor  on  account  of  the  vendors.  Before  the  date 
of  the  contract,  to  wit,  on  the  13th  of  August,  an  earthquake  had 
destroyed  the  greater  part  of  the  nitrate  while  lying  at  the  port  of 
lading,  and  on  the  2d  of  September,  after  it  had  been  decided  in  Val- 
paraiso that  therfirm  there  was  not  bound  to  ship  another  cargo  on  the 
Precursor,  the  charter  of  that  vessel  had  been  canceled  by  the  Val- 
paraiso house ;  the  vendors  in  England  being  ignorant  of  these  facts 
when  they  made  the  contract  with  the  plaintiff  on  the  8th  of  Sep- 
tember. Afterwards  the  Valparaiso  correspondents,  hearing  of  the 
contract  made  by  the  defendants,  and  not  knowing  what  its  precise 
terms  were,  determined  as  a  measure  of  precaution  to  buy  for  them 
another  cargo  of  600  tons,  and  obtained  an  assignment  of  the  charter 
of  the  same  Precursor,  from  another  house  which  had  taken  up  the 
vessel,  and  on  the  23d  of  December  this  second  cargo  was  shipped  to 
the  defendants,  who  in  January  sold  it  ^'  to  arrive  "  to  other  parties. 
On  the  arrival  of  the  cargo  in  May  the  plaintiff  claimed  it,  and  on 
refusal  of  delivery  by  the  defendants  brought  their  action. 

It  was  held  that  the  contract  referred  to  a  specific  cargo  '^  expected 
to  arrive  per  Precursor,"  under  the  information  the  vendors  had  re- 
ceived when  they  made  the  bargain,  and  that  the  destruction  of  thai 
expected  cargo,  under  the  terms  of  the  contract,  was  provided  for,  in 
the  stipulation  that  the  contract  in  such  event  should  ^'  be  void."  It 
was  a  mere  accident,  a  mere  coincidence,  that  the  second  cargo  bought 
had  come  on  the  Precursor,  and  there  would  have  been  no  pretext  for 
the  plaintiffi'  demand,  if  it  had  come  on  a  vessel  of  a  different  name. 

§  879.  In  Covas  v.  Bingham,  (r)  a  sale  was  made  of  a  cargo  not  yet 
arrived  "as  it  stands,"  and  it  was  said  by  counsel,  in  ^^^ 
argument,  that  such  contracts  are  not  now  uncommon,  in-  b^i>*°^- 
stead  of,  as  formerly,  "  to  arrive."     The  sale  was  made  ^iS^T^ 
in  Liverpool  of  "the  cargo  per  Prima  Donna  now  at  **"*"^" 
Queenstown  cl»  U  stands,  consisting  of  1300  quarters  Ibraila  Indian 
corn,  at  the  price  of  308.  per  imperial  quarter,  the  quantUy  to  be  taken 
from  the  bill  of  lading^  and  measure  calculated  220  quarters  equal  to 

(r)  2  £.  A  B.  886;  28  L.  J.,  Q.  B.  26. 
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100  kilo6 — payment  cash  on  handing  shipping  document  andpoUoy  of 
insuranoe/*  The  contract  was  made  on  the  16th  of  November,  the 
ship  being  then  at  Queenstown  awaiting  orders.  The  bill  of  lading 
and  policy  of  insurance  were  not  then  in  Liverpool,  but  were  received 
on  the  19th  of  November,  and  the  bill  of  lading  then  appeared  to  be 
for  758  kilos,  with  a  memorandum  at  foot  signed  by  the  master, 
'^  quantity  and  quality  unknown  to  me/'  The  defendants  sent  plain- 
tiff an  invoice  for  1667^/5  quarters,  being  the  proper  number,  calcu- 
lated according  to  the  terms  of  the  contract  as  applied  to  the  bill  of 
lading,  and  plaintiff  paid  the  price  thus  calculated.  The  ship  was 
ordered  by  the  plaintiff  to  Drogheda,  and  the  cargo  on  delivery  there 
was  found  to  measure  only  1614V2  quarters,  leaving  a  deficiency  of 
531/20  quarters,  and  the  action  was  brought  to  recover  back  the  excess 
of  price  paid  for  this  deficiency  in  quantity.  It  does  not  appear  in  the 
report  how  the  deficiency  arose,  nor  tohdher  there  were  really  768  hiloa 
on  boardy  m  which  case  there  would  have  been  no  d^imenoy  according  to 
the  basis  of  calculation  agreed  on  by  the  parties,  but  this  point  does 
not  seem  to  have  been  suggested  in  argument,  nor  adverted  to  in  the 
decision.  It  was  held  that  there  was  no  condition  nor  warranty  as  to 
quantity,  and  that  the  true  effect  of  the  contract  was  to  put  the  pur- 
chaser in  place  of  the  vendor  as  owner  of  the  cargo  according  to  the 
face  of  the  bill  of  lading,  with  all  the  chances  of  excess  or  deficiency 
in  the  quantity  that  might  be  on  board. 

§  880.  It  appears  from  this  review  of  the  decisions  that  contracts 
of  this  character  may  be  classified  as  follows :  nman  of  um 

-Rr«^.— Where  the  language  is  that  goods  are  sold  "  on  ^SffS^^ 
arrwal  per  ship  A  or  ex  ship  A,"  or  "  to  arrive  per  ship  '*^'' 
A  or  ex  ship  A"  (for  these  two  expressions  mean  precisely  the  same 
thing,)  («)  it  imports  a  doubk  condition  precedenty  viz.,  that  the  ship 
named  shall  arrive,  and  that  the  goods  sold  shall  be  on  board  on  her 
arrival. 

Secondly, — Where  the  language  asserts  the  goods  to  be  on  board  of 
the  vessel  named,  as  '^  170  bales  now  on  passage^  and  expected  to  ar- 
rive per  ship  A,''  or  other  terms  of  like  import,  there  is  a  warraniy 
that  the  goods  are  on  board,  and  a  single  condition  precedent^  to  wit,  the 
arrival  of  the  vessel. 

Thirdly. — The  condition  precedent  that  the  goods  shall  arrive  by 
the  vessel  will  not  be  fulfilled  by  the  arrival  of  goods  answering  the 

(•)  Per  Parke,  B^  in  JohDSon  v.  McDonald,  9  M.  A  W.  600-604. 
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description  of  thoee  sold,  bat  not  consigned  to  the  vendor,  and  with 
which  he  did  not  affect  to  deal ;  but  aembk,  the  condition  will  be 
falfilled  if  the  goods  which  arrive  are  the  same  that  the  vendor  in- 
tended to  sell,  in  the  expectation,  which  tarns  oat  to  be  unfoanded, 
that  thej  wonld  be  consigned  to  him. 

Fourthly, — Where  the  sale  describes  the  expected  cargo  to  be  of  a 
particular  description,  as  *'  400  tons  Araoan  Necrenrie  rice,''  and  the 
cargo  turns  out  on  arrival  to  be  rice  of  a  difierent  description,  {t)  the 
condition  precedent  is  not  fulfilled,  and  neither  party  is  bound  by  the 
bargain.  ^ 

§  881.  In  Neill  v.  Whitworth,  (u)  an  attempt  was  made  to  convert 

(0  See  po§i,  Part  11.,  Ch.  1,  Warranty,  fore  September  Ist.  ▲  strike  lasting  till 
lor  the  effect  of  a  dmeription  of  the  thing  after  September  Ut  prerented  the  ship- 
sold,  meat  of  any  ooal.    It  was  held  that  Nel- 

20.   Sales  to  Arrive. — In  Shields  «l  don  oonld  not  after  that  date  call  for  the 
Pettee,  4  N.  T.  122;  the  contract  was  for  deliyeiy  of  anj  coal,  although  the  oom- 
thesaleof  160  tons  No.  1  pig  iron,  "on  pany  settled  with  Smith  and  delivered 
board  Siddons/'  a  yessel  at  sea.    She  ar-  him  the  coal  he  had  ordered  in  Joly. 
rived  with  the  quantity,  on  board,  bat  not  In  Bogere  v.  Woodruff  28  Ohio  St  632; 
of  the  quality  bargained  for.    The  buy-  the  sale  was  of  salt  **  to  arrive  by  the 
era  took  60  tons  and  used  a  portion,  when  16th    November,"    and   damages   were 
they  discovered  that  it  was  not  of  the  re-  claimed  by  the  buyer,  because  of  the  non- 
quired  quality,  and  refused  to  complete  delivery  of  the  salt   so  bargained  for. 
the  sale.    They  were  sued  for  the  value  Stone^  J.,  said :  '*  Whether  it  would  arrive 
of  the  iron  received  by  them,  and  were  or  not  depended  upon  contingencies  not 
held  liable  for  it  on  an  implied  contract  within  the  control  of  either  party.    *    * 
at  its  market  value,  which  by  a  rise  was        *    It  has   uniformly  been    held  that 
above  the  contract  price  for  better  iron,  contracts  of  this  description  are  condi- 
Hurlbut,  J.,  said:   "One  hundred  and  Uonal,  the  words    'to  arrive'    not    im- 
fifty  tons  of  pig  iron  of  quality  No.  1  was  porting  a  warranty  that  the  goods  will 
expected  to  arrive  by  the  Siddons,  and  arrive,  and  the  obligation  to  perform  the 
the  contract  was  to  the  effect,  that  if  that  contract  being  contingent  upon  its   ar- 
quantity  and  quality  of  iron  did  so  arrive,  rivaL"    See  Bussell  «.  Nicoll,  3  Wend, 
one  party  should  sell  and  the  other  should  112 ;  Benedict  v.  Field,  16  N.  Y.  696, 
receive  it,  at  a  certain  price  per  ton.  The  697 ;  Smith  v.  Pettee,  70  N.  Y.  13.    In 
iron  called  for  by  the  contract  did  not  ar-  Dike  v,  Beitlinger,  23  Hun  241,  the  suit 
rive,  but  iron  of  a  different  quality,  and  was  by  the  buyer  for  breach  of  contract 
I  think  the  contract  was  at  an  end.''    The  to  deliver  a  quantity  of  hair    **  to  ar- 
liability  for   iron    taken   was    therefore  rive  **  equal  to  sample.    The  hair  did  ar- 
solely  on  an  implied  contract.    A  Jike  rive,  but  was  refused,  because  not  equal 
construction  was  put  upon  the  contract  in  to  sample.    The  action   was   sustained, 
the  case  of  Neldon  v.  Smith,  36  N.  J.  L.  Shields  v.  Pettee  was  distinguished,  be- 
148, 164.    In  that  case  Smith  agreed  to  cause  in  that  case  there  was  no  warranty. 
dellTer  three  boatloads  of  coal  to  Neldon        (ia)  18  C.  B.  (N.  &)  436 ;  84  L.  J^  a  P. 
at  a  certain  price,  provided  he  should  pro-  166. 
core  it  from  the  Del.,  Lack,  d  W.  Co.  be- 
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K«uiv.  Whit-    ^  stipalation  introduoed  in  the  vendor's  favor  into  a  oon- 
^'^"^*  dition  precedent  which  he  was  bound  to  falfill.    A  sale 

was  made  of  cotton, ''  to  arrive  in  Liverpool/'  and  a  daose  was  in- 
serted :  '^  Uie  cotton  to  be  taken  from  the  quay:  customary  allowance 
of  tare  and  draft,  and  the  invoice  to  be  dated  from  date  of  delivery 
of  last  bale."  This  was  construed  to  be  a  stipulation  offoind  the 
buyer,  not  a  condition  in  his  favor ;  the  purpose  being  probably  to 
save  warehouse  charges,  as  it  was  shown  that  by  the  dock  regulations 
in  Liverpool,  goods  must  be  removed  from  the  quay  within  twenty- 
four  hours,  in  default  whereof  they  are  removed  and  warehoused  by 
the  dock  authorities. 
§  882.  In  sales  of  goods  '^  to  arrive,"  it  is  quite  a  usual  condition 
that  the  vendor  shall  eive  notice  of  the  name  of  the  ship 

Vendor  to  give  ,  * 

notioekkaJw    on  which  the  goods  are  expected  as  soon  as  it  becomes 
known  to  him,  and  a  strict  compliance  with  this  promise 
is  a  condition  precedent  to  his  right  to  enforce  the  contract 

In  Buck  V.  Spence,  {x)  decided  in  1815,  the  seller  agreed  to  sell  cer- 
Baok  V  ^'°  ^^^'  ^^  ^  shipped  from  8t  Petersburg, ''  and  as  soon 

f^p^<»-  as  he  knows  the  name  of  the  vessel  in  which  the  flax  will 

be  shipped,  he  is  to  mention  it  to  the  buyer."  The  vendor  received 
the  advice  on  the  12th  of  September,  in  London,  and  did  not  com- 
municate it  to  the  defendant,  who  resided  at  Hull,  till  the  20th.  The 
vessel  arrived  in  October,  and  the  defendant  refused  to  accept  the  flax. 
Held,  by  Gibbs,  C.  J.,  that  this  was  a  condition  precedent,  that  it  had 
not  been  complied  with,  and  *that  the  question  whether  or  not  the  com- 
munication made  eight  days  after  receiving  the  information  was  a  com- 
pliance with  the  condition,  <was  one  of  law,  not  of  fact.  The  plaintifi^ 
was  therefore  nonsuited. 

§  883.  This  point  seems  not  to  have  occurred  again  until  1854, 
Qnvm  V.  when  it  was  carefully  considered  as  a  new  question,  and 

^^^'  determined  in  the  same  way,  in  the  Exchequer,  in  Graves 

V.  Legg,  (y)  the  decision  of  Gibbs,  C.  J.,  in  Buck  v,  Spence,  having 
escaped  the  notice  of  the  counsel  and  the  court,  as  no  reference  is  made 
to  it  in  the  report.  In  this  case,  aft;er  the  decision  on  the  demurrer  to 
the  above  efiect,  there  was  a  trial  on  the  merits,  in  which  it  was  proven 
that  the  vessel  was  named  to  the  buyer's  broker,  who  had  made  the 
contract,  in  Liverpool ;  and  that  by  the  usage  of  that  market,  such 
notice  to  the  broker  was  equivalent  to  notice  to  his  principal,  and  the 

(x)  4Camp.829.  (y)  9£x.709;  28  L.  J.,  Ex.  228. 
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Ooart  of  Exchequer,  as  well  as  the  Exchequer  Chamber,  held  that 
liiis  was  a  compliance  with  the  condition,  (z) 

§  884.  [Mercantile  contracts  of  sale  oflen  contain  a  stipulation  that 
goods  are  to  be  shipped  within  or  during  a  certain  time 


Sale  of  goods 

specified  m  the  contract.    It  is  then  a  condition  precedent  "to be 
that  the  goods  shall  be  so  shipped,  the  time  of  shipment  Jjl^^  ^^^ 


Ipped" 
tmna  i 

taj 

forming  part  of  the  description  of  the  goods.  Some  diffi- 
culty has  been  found  in  the  interpretation  of  the  expressions  ''  to  be 
shipped ''  or  *^  shipment "  within  a  certain  time.  They  may  be  con- 
strued to  mean  either  that  the  goods  shall  be  placed  on  board  ship 
during  the  time  specified,  or  that  the  shipment  shall  be  completed  be- 
fore that  time  expires.  The  former  has  now  been  decided  by  the 
highest  authority  to  be  the  natural  meaning  of  the  words,  and  one 
which  the  courts  for  the  future  will  place  upon  them,  in  the  absence 
of  any  trade  usage  to  alter  that  meaning.  The  point  in  question  was 
fully  considered  in  the  two  cases  of  Alexander  v.  Vanderzee  (a)  and 
Shand  v.  Bowes.  (6) 

§  886.  In  Alexander  v,  Vanderzee,  (a)  the  defendant  had  contracted 
for  the  purchase  of  10,000  quarters  of  Danubian  maize, /or  j^exa»der». 
Mpment  in  Jime  and  [or]  JiiZy,  1869  (old  style),  seller's  vandewee. 
option.  In  fulfillment  of  the  seller's  contract  two  cargoes  of  maize 
were  tendered  to  the  defendant,  the  bills  of  lading  for  which  were 
elated  respectively  the  4th  and  the  6th  of  June,  1869.  The  loading  of 
the  two  cargoes  was  commenced  on  the  12th  and  16th  of  May,  and 
oompleted  on  the  4th  and  6th  of  June,  rather  more  than  half  of  each 
oargo  having  been  put  on  board  in  May.  There  was  evidence  that 
grain  shipped  in  May  was  more  likely  to  damage  by  heating  than  grain 
shipped  in  June,  but  it  does  not  appear  that  any  evidence  of  usage  to 
affect  the  ordinary  meaning  of  the  words  was  tendered,  (c)  At  the 
trial  it  was  left  to  the  jury  to  say  whether  the  cargoes  in  question  were 
^^  June  shipments  "  in  the  ordinary  business  sense  of  the  term,  and  they 
found  that  they  were,  and  the  majority  of  the  Court  of  Exchequer 
Chamber  held,  affirming  the  decision  of  the  Court  of  Common  Pleas, 
chat  the  question  was  riglitly  left  to  the  jury,  and  that  their  verdict, 

(s)  U  Ex.  642 ;  26  L.  J.,  Ex.  316.  See,  Court,  1  Q.  B.  D.  470,  and  reversing  that 

also,  Qilkes  v.  Leonine,  4  C.  B.  (N.  S.)  of  the  Court  of  Appeal,  2  Q.  B.  I>.  112. 
486.  (c)  See,  however,  the  ai^ument  of  coun- 

(a)  L.  B.,  7  C.  P.  530.  sel  in  Bowes  v,  Shand,  2  App.  Cas.,  at  the 

(6)  2  App.  Cas.  455,  sub  nom,  Bowes  v.  foot  of  p.  460. 
fihand,  affirming  the  decision  of  the  Div. 
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therefore^  dispoeed  of  the  case.  In  the  Exchequer  Chamber,  Martin, 
B.,  Blackburn,  Mellor,  and  Lush,  JJ.,  were  of  opinion  that  the  words 
'*  June  and  [or]  July  shipment  '^  were  ambiguous,  and  might  mean 
either  that  the  shipment  was  to  be  completed  in  one  of  those  mouths, 
or  that  the  whole  quantity  of  grain  was  to  be  put  on  board  within  those 
months,  and  that  it  was  properly  left  to  the  jury  to  decide.  Kelly,  C 
B.,  on  the  other  hand,  was  of  opinion  that,  in  the  absence  of  any  sug- 
gestion that  the  words  bore  a  technical  meaning,  the  construction  of 
them  was  for  the  judge,  and  that  their  natural  meaning  was  that  the 
cargoes  should  be  put  on  board  in  June  or  July,  not  partly  in  May, 
particularly  upon  the  evidence  that  a  May  shipment  was  more  likely 
to  heat  than  a  June  shipment,  but  he  declined  to  difier  from  the  rest 
of  the  court. 

§  886.  But  the  authority  of  this  case  is  shaken  by  the  later  decision 
Bhand  V  ^  ^^  Housc  of  Lords  iu  Shand  v,  Bowes,  (e)    The  con- 

®**^~*  tract  was  for  the  sale  of  600  tons  of  "  Madras  rice  to  be 

skipped  at  Madras  or  coast  dv/ring  the  marUha  of  March  and  [or]  AprUy 
1874,  per  Rajah  of  Cochin." 

The  Rajah  of  Cochin  arrived  at  Madras  in  February,  and  by  far  the 
larger  portion  of  the  rice  was  put  on  board  in  that  month,  and  bills  of 
lading  for  various  portions  were  given  upon  the  23d,  24th,  and  28th 
of  February.  The  last  bill  of  lading  was  given  upon  the  4th  of  March, 
but  all  except  a  very  small  portion  of  the  parcel  shipped  under  this 
bill  of  lading  also  had  been  put  on  board  in  February.  In  an  action 
for  refusing  to  accept  the  rice,  the  defence  was  that  it  had  not  been 
shipped  during  the  months  of  March  and  [or]  April.  Therc  was  no 
evidence  tendered  on  behalf  of  the  plaintiffi  to  show  that  the  words 
'^  to  be  shipped  during  the  months  of  March  and  [or]  April "  had  in 
the  trade  any  other  than  their  natural  and  ordinary  meaning.  On  the 
other  hand,  the  defendants  called  evidence  to  prcve  affirmatively  that 
the  words  were  understood  in  the  trade  in  their  ordinary  meaning,  and 
they  obtained  an  admission  to  the  same  effect  from  one  of  the  plaintifi^ 
in  cross-examination.  It  was  held  that  the  natural  meaning  of  the 
stipulation  as  to  shipment  contained  in  the  contract  was  that  the  whole 
of  the  rice  should  be  put  on  board  during  the  months  mentioned  :  and 
that,  in  the  absence  of  any  trade  usage  to  affect  the  meaning  of  the 
words,  it  was  for  the  court  to  i*onstrue  the  contract. 

(e)  2  App.  Cas.  455,  sub  nom.  Bowes  p.    (  ourt,  1  Q  B.  D.  470,  and  revereing  that 
Shand,  affirming  the  decision  of  the  Div.    of  the  Coart  of  Appeal,  2  Q.  B.  IX  112. 
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Lord  Blaokbarn,  who  as  Mr.  Jastioe  Blackburn  had  been  a  party  to 
the  decision  in  Alexander  v.  Vanderzee,  and  also  to  that  of  the  Divi* 
sional  Court  in  Bowes  v.  Shandy  distinguished  the  former  case  on  the 
ground  that  there  the  shipment  of  the  parcel  of  goods  in  question  had 
been  indeed  begun  before  the  end  of  the  month  of  May^  and  had  been 
proceeded  with  eontinibously  with,  reasonable  dispatch  and  in  the  ordi- 
nary way  as  a  matter  of  fair  dealing,  but  the  completion  of  the  ship- 
ment had  been  in  June^  although  the  commencement  was  in  May,  and 
it  might  therefore  well  be  a  question  for  the  jury  whether  it  was  a  May 
or  June  shipment,  whereas,  in  the  case  then  under  consideration,  nearly 
nine-tenths  of  the  goods  had  been  put  on  board  during  February,  the 
shipment  of  that  portion  had  been  completed  and  bills  of  lading  taken 
during  that  month,  that  therefore  as  to  the  great  bulk  of  the  goods  it 
was  a  February  and  not  a  March  shipment. 

§  887.  It  is  submitted,  however,  that  Alexander  v.  Vandersee,, 
although  not  expressly  overruled  by  Bowes  v,  Shand,  cannot,  after  that 
decision,  possess  any  authority.  It  would  seem  that  in  Alexander  v^ 
Vanderzee  no  evidence  of  trade  usage  was  given,  and  Bowes  v.  Shand 
decides  that,  in  the  absence  of  such  usage,  it  is  for  the  court  to  construe 
the  words,  while  at  the  same  time  it  settles  what  the  true  construction 
of  them  is. 

In  treating  of  the  inlfillment  of  the  description  given  by  the  contract 
as  a  condition  precedent.  Lord  Blackburn  makes  some  valuable  obser- 
vations. He  says,  at  p.  480,  ^'  It  was  argued,  or  tried  to  be  argued, 
on  one  point  that  it  was  enough  that  it  was  rice,  and  that  it  was  imma- 
terial when  it  was  shipped.  As  far  as  the  subject  matter  of  the  con- 
tract went,  its  being  shipped  at  another  and  a  different  time  being,  (it 
was  said,)  only  a  breach  of  a  stipulation,  which  could  be  compensated 
for  in  damages.  But  I  think  that  that  is  quite  untenable.  I  think — 
to  adopt  an  illustration  which  was  used  a  long  time  ago  by  Lord 
Abinger,  (/)  and  which  always  struck  me  as  being  a  right  one — that 
it  is  an  utter  fallacy,  when  an  article  is  described,  to  say  that  it  is  any- 
thing but  a  warranty  or  a  condition  precedent  that  it  should  be  an 
article  of  that  kind,  and  that  another  article  might  be  substituted  for 
it.  And  he  said,  if  you  contract  to  sell  peas,  you  cannot  oblige  the- 
party  to  take  beans ;  if  the  description  of  the  article  tendered  is  differ- 
ent in  any  respect  it  is  not  the  article  bargained  for,  and  the  other  party 
is  not  bound  to  take  it.     I  think  in  this  case  what  the  parties  bargained! 

(/)  In  Chanter  v.  Hopkins,  4  M.  A  W.  399,  poaL 

3c 
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for  was  rice,  shipped  at  Madras  or  the  coast  of  Madras.  Equally  good 
rioe  might  have  been  shipped  a  little  to  the  north  or  a  little  to  the 
south  of  the  coast  of  Madras — I  do  not  quite  know  what  the  boundary 
IB — and  probably  equally  good  rice  might  have  been  shipped  in  Febru- 
ary as  was  shipped  in  March,  or  equally  good  rioe  might  have  been 
shipped  in  May  as  was  shipped  in  April,  and  I  dare-say  equally  good 
rice  might  have  been  put  on  board  another  ship  as  that  which  was  put 
on  board  the  Rajah  of  CkxJUn.  But  the  parties  have  chosen,  for  rea- 
sons best  known  to  themselves,  to  say:  We  bargain  to  take  rice 
shipped  in  this  particular  r^ion,  at  that  particular  time,  on  board  that 
particular  ship ;  and  before  the  defendants  can  be  compelled  to  take 
anything  in  fulfillment  of  that  contract  it  must  be  shown  not  merely 
that  it  is  equally  good,  but  that  it  is  the  same  article  as  they  have  bar- 
gained for,  otherwise  they  are  not  bound  to  take  it'^ 

§  888.  There  is  not  an  entire  concordance  in  the  authorities  as  to  the 

true  construction  of  a  contract  for  the* sale  of  ^'  a  cargo.''  21 
by  "aoAigo.*'  In  Kreugcr  v.  Blanck,  (g)  the  defendant  in  Liverpool  sent 
KmiMrv.        &n  order  to  the  plaintifib,  at  Mauritius,  on  the  26th  of 

July,  for  '^  a  small  cargo  (of  lathwood)  of  about  the  fol- 
lowing lengths,  &c.,  &c.,  in  all  about  60  cubic  fathoms,  which  you  will 
please  to  effect  on  opportunity  for  my  account,  at  £6  15a.  c.  f.  and  i.  (h) 
per  cubic  fathom,  discharged  to  the  Bristol  Channel."  The  plaintiffs 
being  unable  to  get  a  vessel  of  the  exact  size  for  such  a  cargo,  chartered 

21.  Sale  of  a  Cargo. — In  Flanagan  v.  performanoe."  In  Clark  v.  Baker,  5  Mete. 
Denuureet,  8  Bobt  178,  182,  the  sale  was  462,  460,  the  sale  was  of  a  cargo  of  corn 
of  a  **  cargo  of  barley  containing  about  warranted  to  be  of  a  certain  quality,  at  a 
9000  bushels."  When  the  cargo  arrived  fixed  price  per  bushel.  The  buyer  paid 
it  was  found  to  contain  only  5070  bushels.  $1200  in  advance.  He  accepted  part  of 
It  was  held  that  the  buyer  might  have  re-  the  com,  amounting  to  $1067,  ^but  de- 
jected this  because  not  answering  the  de-  dined  to  accept  the  residue  because  not 
ecription,  but  having  accepted  it,  he  could  answering  the  warranty,  and  sued  to  re- 
not  demand  the  residue  of  the  9000  cover  his  over-payment.  But  it  was  held 
bushels.  Monell,  J.,  said :  '*  A  cargo  is  that  the  contract  was  for  the  entire  cargo, 
the  lading  of  a  ship  or  other  vessel,  the  and  the  buyer  was  bound  to  reject  the 
bulk  of  which  is  to  be  ascertained  from  whole,  or  else  accept  the  whole  and  seek 
-the  capacity  of  the  vessel.  And  where  redress  on  his  warranty.  See  Wolcott  v. 
the  name  of  the  vessel  is  in  the  contract,  Eagle  Ins.  Co.,  4  Pick.  429 ;  Seamens  v. 
her  capacity  or  the  bulk  of  her  cargo  Loring,  1  Mason  127.  i42;  Pembroke 
need  not  be  stated,  for  the  word  *  cargo'  Iron  Co.  v.  Parsons,  6  Gray  689. 
embraces  all  that  the  vessel  is  capable  of  (g)  L.  B.,  5  Ex.  179. 
carrying.  The  contract  before  us  was  an  (A)  The  initials  mean,  **  cost,  freight, 
entire  oontraot ;  neither  less  nor  more  than  and  insurance." 
a  *  caigo  of  barley '  could  be  tendered  as 
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a  ship  and  loaded  her  with  83  fathoms^  and  on  the  arrival  of  the  vessel 
the  plaintiffs'  agent  unloaded  the  cargo  and  measured  and  set  apart  the 
amount  of  the  defendant's  order,  and  tendered  him  a  bill  of  lading  for 
that  quantity,  but  the  defendant  declined  to  accept  on  the  ground  that 
"  the  cargo  "  was  in  excess  of  the  order.  Held,  by  Kelly,  C.  B.,  and 
Cleasby,  B.,  (Martin,  B.,  diss.,)  that  "  cargo "  meant  a  whole  cargo, 
and  that  plaintiffs  had  not  complied  with  the  order  and  could  not 
maintain  the  action. 

§  889.  But  this  case  was  referred  to  with  marked  doubt,  by  Black- 
burn, J.,  in  the  opinion  given  by  him  in  Ireland  v.  Liv-  i^^^  .  ^i^. 
ingston,  (i)  in  the  House  of  Lords,  the  contract  in  that  *»«"*o'»- 
case  was  in  a  letter  in  the  following  words :  "  My  opinion  is  that 
should  the  beet  crop  prove  less  than  usual  there  may  be  a  good 
chance  of  something  being  made  by  importing  cane  sugar  at  about  the 
limit  I  am  going  to  give  you  as  a  maximum,  say  26«.  9d,  for  Nos.  10 
and  12,  and  you  may  ship  me  500  tons  to  cover  cost,  freight,  and  in- 
surance— 50  tons  more  or  less  of  no  moment  if  it  enables  you  to  get 
a  suitabk  vessel.  You  will  please  to  provide  insurance  and  draw  on 
me  for  the  cost  thereof,  as  customary,  attaching  documents,  and  I 
engage  to  give  the  same  due  protection  on  presentation.  I  should 
prefer  the  option  of  sending  vessel  tofLondon,  Liverpool,  or  the  Clyde, 
but  if  that  is  not  compassable  you  may  ship  to  either  Liverpool  or 
London.''  And  a  telegram  was  sent  the  next  day  to  say  that  "  the 
insurance  is  to  be  done  with  average,  and  if  possible,  the  ship  to  call 
for  orders  for  a  good  port  in  the  United  Kingdom." 

The  plaintifis  answered  on  the  6th  of  September :  "  We  are  in  re- 
ceipt of  your  esteemed  favor  of  the  25th  of  July,  and  take  due  note 
that  you  authorize  us  to  purchase  and  ship  on  your  account  a  cargo  oj 
cAout  600  tons,  provided  we  can  obtain  Nos.  10  to  12  D  S,  at  a  cost 
not  exceeding  26«.  9d.  per  cwt.  free  on  board,  including  cost,  freight, 
and  insurance ;  and  your  remarks  regarding  the  destination  of  the 
vessd  have  also  our  attention.  *  *  *  if  prices  come  within  your 
limits,  and  we  can  lay  in  a  good  oargo,  we  shall  not  fail  to  operate  for 
you."  At  the  date  of  this  letter,  the  market  at  the  Mauritius  was  too 
high  to  enable  the  plaintifis  to  make  the  purchase  at  the  defendants' 
limit,  freight  ranging  from  £2  15«.  to  £S  per  ton. 

In  the  course  of  September  the  plaintifis  received  an  offer  from  a 
partly  loaded  vessel,  to  take  7000  or  8000  bags  of  sugar  at  a  freight 

(i)  L.  B.,  2  Q.  B.  99 ;  5  Q.  B.  516 ;  L.  B.»  6  H.  L.  895-410. 
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of  £Z  10«.  per  ton  for  a  voyage  direct  to  London,  and  ascertained  that 
at  this  rate  of  freight  the  sugar  could  be  purchased  so  as  to  bring  the 
cost,  freight,  and  insurance  within  the  limit.  It  was  impossible  to 
purchase  the  sugar  in  one  lot  from  the  same  person,  and  the  plaintiffs 
purchased  from  several  brokers  fourteen  distinct  parcels  of  the  speci- 
fied quality. 

The  plaintifis  used  due  diligence,  but  could  not  obtain  more  than 
5778  bags,  weighing  about  392  tons,  within  the  limits,  and  reduced 
their  own  commissions  by  a  sum  of  JG163  19«.  4^.,  in  order  not  to 
exceed  the  limit. 

They  shipped  this  quantity  to  the  defendants,  and  being  unable  to 
fill  up  the  vessel  with  any  further  quantity  on  the  defendants'  account, 
they  shipped  on  their  own  account  about  160  tons  of  inferior  qualify, 
and  the  ship  sailed  on  the  29th  of  September  with  the  cargo  above 
described. 

The  plaiotiffib  continued  to  watch  the  market  for  the  purpose  of 
completing  the  defendants'  order  for  ''about  500  tons,"  without  suc- 
cess, till  the  26th  of  October,  when  they  received  from  the  defendants 
a  countermand  of  the  order.  The  defendants  refused  to  accept  the 
392  tons  shipped  to  them  as  aforesaid,  and  the  plaintifis  brought  their 
action. 

§  890.  In  the  Queen's  Bench,  it  was  held,  (by  Cockburn,  C.  J., 
Mellor  and  Shee,  JJ.)  that  the  true  construction  of  the  order  was  to 
buy  sugar  for  the  defendants,  according  to  the  usage  of  the  market  at 
the  Mauritius,  where  the  sugar  could  only  be  bought  in  several  par- 
cels from  different  persons,  and  that  as  fast  as  the  plaintifis  bought  each 
lot,  in  pursuance  of  the  order,  the  lot  so  bought  was  appropriated  to 
the  order,  and  that  the  defendants  were  bound  to  accept  what  was  so 
bought,  and  had,  themselves,  by  countermanding  the  order,  prevented 
its  execution  for  the  entire  quantity  ordered.  The  question  as  to  the 
shipment  being  part  of  a  cargo  and  not  a  cargo  was  not  mooted. 

In  the  Exchequer  Chamber,  the  judgment  of  the  Queen's  Bench 
was  reversed,  by  Kelly,  C.  B.,  Martin  and  Channell,  BB.,  and  Keat- 
ing, J.,  (Montague  Smith,  J.,  and  Cleasby,  B.,  diss.),  on  the  ground 
that  the  order  was  for  a  single  shipment  of  one  cargo  by  a  single  ves- 
sel. The  dissenting  judges  did  not  consider  that  the  fulfillment  of 
the  order  was  made  conditional  upon  its  being  so  executed  as  to  send 
the  whole  order  as  one  cargo. 

In  the  House  of  Lords,  Martin  and  Cleasby,  BB.,  adhered  to  their 
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opinions  expressed  in  the  Exchequer  Chamber,  and  Blackbarn,  Han- 
nen,  and  Byles,  JJ.,  were  all  of  opinion  that  the  case  was  one  of  prin- 
cipal and  agent,  not  of  vendor  and  vendee  (as  held  by  Martin,  B.,) 
and  that  the  true  construction  of  the  order  did  not  impose  the  con- 
dition of  shipment  as  one  cargo  in  one  vessel.  Although  the  case,  as 
decided  by  the  Lords,  did  not  involve  all  the  considerations  upon 
which  the  judgment  of  Blackburn,  J.,  (in  behalf  of  himself  and 
Hannen,  J.,)  were  based,  the  exposition  by  that  eminent  judge  of  the 
principles  which  distinguish  different  contracts  with  commission  mer- 
chants or  agents,  and  of*  their  rights  and  duties,  is  so  instructive  as  to 
justify  a  very  full  extract  from  his  opinion. 

§  891.  "  The  terms,  at  a  price,  *to  cover  cost,  freight,  and  insur- 
ance, payment  by  acceptance  on  receiving  shipping  docu- 
ments,' are  very  usual  and  are  perfectly  well  understood  goods  at  prioe 
in  practice.  The  invoice  is  made  out  debitme  the  con-  ^^^^  and 
signee  with  the  agreed  price  (or  the  actual  cost  and  com- 
mission, with  the  premium  of  insurance  and  the  freight,  as  the  case 
may  be),  and  giving  him  credit  for  the  amount  of  the  freight  which  he 
will  have  to  pay  the  ship-owner  on  actual  delivery,  and  for  the  bal- 
ance a  draft  is  drawn  on  the  consignee,  which  he  is  bound  to  accept,  if 
the  shipment  be  in  conformity  with  his  contract,  on  having  handed  to 
him  the  charter-party,  bill  of  lading,  and  policy  of  insurance,  {k) 
Should  the  ship  arrive  with  the  goods  on  board  he  will  have  to  pay 
the  freight  which  will  make  up  the  amount  he  has  engaged  to  pay. 
Should  the  goods  not  be  delivered,  in  consequence  of  the  perils  of  the 
sea,  he  is  not  called  on  to  pay  the  freight,  and  he  will  recover  the 
amount  of  his  interest  in  the  goods  under  the  policy.  If  the  non- 
delivery is  in  consequence  of  some  misconduct  on  the  part  of  the 
master  or  mariners  Aot  covered  by  the  policy,  he  will  recover  it  from 
the  ship-owner.  In  substance,  therefore,  the  consignee  pays,  though 
in  a  different  manner,  the  same  price  as  if  the  goods  had  been  bought 
and  shipped  to  him  in  the  ordinary  way. 

§  892.  ''  If  the  consignor  is  a  person  who  has  contracted  to  supply 
the  goods  at  an  agreed  price,  to  cover  cost,  freight,  and  in- 
snrance,  the  amount  inserted  in  the  invoice  is  the  agreed  sationsonsaoh 
price,  and  no  commission  is  charged.     In  such  a  case  it  is 

(k)  And  itifl  not  sufficient  to  tender  the  the  policy  is  "warranted  free  from  par- 
bill  of  lading  without  the  policy  of  insur-  ticular  ayeraga"    Hickox  v,  Adams,  84 
anoe,  nor  (gembU)  to  hand  a  policy  of  in-  L.  T.  (N.  S.)  404. 
Buranoe  upon  a  larger  parcel  of  goods,  if 
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obvious^  that  if  freight  is  high,  the  consignor  gets  the  less  for  the 
goods  he  supplies :  if  low,  he  gets  the  more.  But  inasmuch  as  he  has 
contracted  to  supply  the  goods  at  this  price,  he  is  bound  to  do  so, 
though,  owing  to  the  rise  in  prices  at  the  port  of  shipment,  making 
him  pay  more  for  the  goods,  or  of  freight,  causing  him  to  receive  less 
himself,  because  the  ship-owner  receives  more,  his  bargain  may  turn 
out  a  bad  one.  On  the  other  hand,  if  owing  to  the  fall  in  prices  at 
the  port  of  shipment,  or  of  freight,  the  bargain  is  a  good  one,  the  con- 
signee still  must  pay  the  full  agreed  price.  This  results  from  the  con- 
tract being  one  by  which  the  one  party  binds  himsdf  obsobMy  to 
supply  the  goods  in  a  vessel  such  as  is  stipulated  for  at  a  faed  price, 
to  be  paid  in  the  customary  manner,  that  is,  part  by  acceptance  on 
receipt  of  the  customary  documents,  and  {)art  by  paying  the  freight  on 
delivery,  and  the  other  party  binds  himsdf  to  pay  that  faed  price. 
Each  party  there  takes  upon  himself  the  risk  of  the  rise  or  fall  in 
price,  and  there  is  no  oontra/st  of  agenoy  or  trust  between  them,  and 
therefore  no  commission  is  charged. 

§  893.  ^'  But  it  is  also  very  common  for  a  consignor  to  be  an  agent 

who  does  not  bind  himself  absolutely  to  supply  the  &:oods, 

agent's  da^      but  merely  accepts  an  order,  by  which  he  binds  himself  to 

on  Budli  oroWTi  M 

vse  dtie  diligence  to  fuIfU  the  order.  In  that  case  he  is 
bound  to  get  the  goods  as  cheap  as  he  reasonably  can,  and  the  sum  in- 
serted in  the  invoice  represents  the  a4stual  cost  and  charges  at  which 
the  goods  are  procured  by  the  consignor,  with  the  addition  of  a  com- 
mission :  and  the  naming  of  a  maximum  limit  shows  that  the  order  is 
of  that  nature.  It  would  be  a  positive  frauds  if  having  bought  the 
goods  at  a  price  including  all  charges  below  the  maximum  limit  fixed 
in  the  order,  he,  the  commission  merchant,  instead  of  debiting  his  cor- 
respondent with  that  actual  cost  and  commission,  should  debit  him 
with  the  maximum  limit. 

*^  The  contract  of  agency  is  precisely  the  same  as  if  the  order  had 
been  to  procure  goods  at  or  below  a  certain  price,  and  then  ship  them 
to  the  person  ordering,  the  freight  being  in  no  way  an  element  in  the 
limit.  But  when,  as  in  the  present  case,  the  limit  is  made  to  include 
cost,  freight,  and  insurance,  the  agent  must  take  care  in  executing  the 
order  that  the  aggregate  of  the  sums  which  his  principal  will  have  to 
pay  does  not  exceed  the  limit  prescribed  in  his  order ;  if  it  does,  the 
principal  is  not  bound  to  take  the  goods.  If,  by  due  exertions,  he  can 
execute  the  order  within  those  limits,  he  is  bound  to  do  so  as  cheaply 
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88  he  can,  and  to  give  his  principal  the  benefit  of  that  cheapness.  The 
agent  therefore^  as  is  obvious,  does  not  take  upon  himself  any  part  of 
the  risk  or  profit  which  may  arise  from  the  rise  and  fall  of  prices,  and 
is  entitled  to  charge  commission,  because  there  U  a  contract  of  agency, 
*  *  "^  It  is  quite  true  that  the  agent  who  in  thus  executing  an 
order  ships  goods  to  his  principal  is  a  vendor  to  him.  The  persons  who 
supply  goods  to  a  commission  agent  sell  them  to  him  and  not  to  his 
unknown  foreign  correspondent,  and  the  commission  merchant  has  no 
authority  to  pledge  the  credit  of  his  correspondent  for  them.  *  *  * 
The  property  in  the  goods  passes  from  the  country  producer  to  the 
commission  merchant ;  and  then  when  the  goods  are  shipped  from  the 
commission  merchant  to  his  consignee,  and  the  legal  fffedi  of  the  trans- 
action between  the  commission  merchant  and  the  consignee  who  has 
given  him  the  order  is  a  contract  of  sale  passing  the  property  from  the 
one  to  the  other;  and,  consequently,  ih^  commission  merchant  is  a 
vendor  J  and  has  the  right  of  one  as  to  stoppage  in  transitu. 

"  I  therefore  perfectly  agree  with  the  opinion  expressed  by  Baron 
Martin  in  the  court  below,  that  the  present  is  a  contract  betfoeen  vendor 
and  vendee;  but  I  think  he  falls  into  a  fallacy  when  he  concludes  there- 
from thaJt.U  is  not  a  contraxst  as  between  principal  and  agent. 

'^  My  opinion  is,  for  the  reasons  I  have  indicated,  that  when  the 
order  was  accepted  by  the  plaintifis,  there  was  a  contract  of  agency,  by 
which  the  plainti£&  undertook  to  use  reasonable  skill  and  diligence  to 
procure  the  goods  ordered,  at  or  below  the  limit  given,  to  be  followed 
up  by  the  transfer  of  the  property  at  the  actual  cost,  with  the  addition 
of  the  commission ;  but  that  this  super  added  sale  is  not  in  any  way 
inconsistent  with  the  contract  of  agency  existing  between  the  parties,  by 
virtue  of  which  the  plaintiffs  were  under  the  obligation  to  make  rea- 
sonable exertions  to  procure  the  goods  ordered,  as  much  below  the 
limit  as  they  could.''  (Z) 

The  learned  judge  then  went  on  to  show  that  the  question  of  usage 
of  the  market  did  not  really  arise ;  that  the  commission  merchant  as  an 
agent  must  use  reasonable  exertions  to  buy  as  cheaply  as  he  cany  and  to 
buy  them  either  in  small  parcels  or  one  large  lot,  according  to  the  ad- 
vantage which  would  be  gained  in  price  by  the  one  or  the  other  mode 
of  purchase. 

(/)  See  ante  {  2d7,  and  Casdaboglon  v.  pondent  with  goods  of  a  specific  descrip- 

Qibbs^  9  Q.  B.  D.  220,  where  it  was  held,  tion,  the  damages  are  to  be  assessed  on 

that,  upon  breach  of  a  contract  by  a  com-  the  footing  of  principal  and  agent,  and 

mission  merchant  to  supply  his  oorres-  not  of  vendor  and  vendee. 
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It  is  verj  remarkable  that  after  the  thorough  discuaeion  of  this  case 
the  only  point  upon  which  the  judges  had  given  opinions  that  was  de- 
cided in  the  Lords,  (m)  was  that  the  contiaot  was  one  of  agengr,  as  ex- 
plained by  Blackburn,  J. 

§  894.  The  case  was  decided  upon  a  totally  new  point,  not  taken  in 
the  argument  nor  suggrated  by  the  judges.  It  was  deter^ 
oftwoooDiSTao-  mined  in  favor  of  the  plaintifis,  on  the  ground  that  the 
iMund^y"  ^  divergence  of  opinion  among  the  judges  as  to  the  construo- 
adopted  bona  tioii  of  the  Order  was  conclusive  proof  that  the  laneuase 
was  ambiguous  and  admitted  of  either  construction,  and 
the  very  important  rple  was  laid  down  *^  that  when  a  pindpal  gives  an 
crdei*  to  an  agent  in  mioh  uncertain  terms  as  to  be  susoeptible  of  two  dtf" 
feretit  meanings^  and  the  agent  bona  fide  adopts  one  of  them  and  acts 
upon  Uyitis  not  competent  to  the  priiunpal  to  repudiate  the  act  as  un'- 
authorized^  because  he  meant  the  order  to  be  read  in  the  other  sense^  of 
which  it  is  eguaUy  capable.*' 

[  I  n  Borrowman  v.  Drayton,  (n)  the  Court  of  Appeal  defined  "  cargo  *' 
fioRowman ».  ^  '^  *^^  entire  quantity  of  goods  loaded  on  board  a  vessel 
Drayton.  ^^^  frejgjjfc  for  a  particular  voyagc,  and  held,  therefore,  that 

a  purchaser  of  a  cargo  was  not  bound  to  accept  a  part  only  of  the  entire 
load  of  the  ship,  thus  practically  affirming  Kreuger  t;.  Blanck.  The 
opinion  of  Blackburn,  J.,  in  Ireland  t;.  Livingston,  was  referred  to  in 
argument,  but  not  noticed  in  the  judgment,  which  was  delivered  by 
Hellish,  L.  J.,  who  suggested  reasons  why  a  purchaser  might  prefer  to 
have  the  entire  quantity  of  goods  loaded  on  the  vessel,  (o)]  22 

§  896.  Sometimes  the  sale  of  a  cargo  is  made  by  bill  of  lading,  and 
the  condition  imposed  by  the  contract  on  the  vendor  must 
by  bm  atSSi'     be  strictly  complied  with,  in  order  to  enable  him  to  en- 
force the  bargain. 

Ill  1859  the  two  cases  of  Tamvaco  v,  Lucas  were  decided,  both  in 
Taravaoo  •.  favor  of  the  purchaser,  on  the  ground  that  the  vendors' 
iMCM.  proffer  of  delivery  was  not  in  accordance  with  the  condi- 

[m)  The  Lords  present  were  Chelms-  ance  of  an  entire  order,  see  Marland  v 

ford,  Westbarj  and  Colonsay.  Stan  wood,  101  Mass.  470,  where  a  broker, 

(n)  2  Ex.  D.  15,  C.  A.  ordered  to  buy  150  bales  of  ootton  at  a 

(o)  See,  also,  Anderson  v.  Morice,  L.  K,  certain  price,  procured  only  78  bales,  and 

10  C.  P.  58,  at  p.  71,  considered  ante  {  it  was  held  that  the  broker  could  hold  the 

376.  principal  for  the  price  advanced  by  the 

22.  See  ante  note  21.    As  to  liability  of  broker  and  his  loss  on  resale, 
a  principal  to  his  agent  for  part  perform- 
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tioD8  of  the  oontract.  In  the  first  case^  (p)  the  sale  was  of  a  oargo  of 
wheat  "of  about  2000  quarters,  say  from  1800  to  2200  quarters,  * 
*  *  to  be  shipped  between  the  1st  of  September  and  the  12th  of 
October ;  *  *  *  sellers  guarantee  delivery  of  invoice  weights,  sea 
accidents  excepted.  Bwyers  to  pay  for  any  excess  of  weight,  unless  it 
be  the  result  of  sea  damage  or  heating.  The  measure  for  the  sake  of 
invoice  to  be  calculated  at  the  rate  of  100  chetwerts,  equal  to  72  quar- 
ters. *  *  ♦  Payment  cash  in  London  in  eoschange  for  usual  ship' 
ping  documents,  <{ro.''  In  an  action  for  non-acceptance,  the  decla- 
ration allied  that  tho  plaiutiffi  offered  to  deliver  "  the  usual  shipping 
documents  according  to  the  coutract,  *  *  "*"  in  exchange  for  the 
invoice  price,  according  to  the  contract.'^  The  defendants  pleaded  in 
substance  that  the  shipping  documents  offered  to  them  were  for  a  cargo 
of  wheat,  amounting  to  2215  quarters,  and  that  the  plaintiffs  had 
wrongly  stated  in  the  invoice  that  the  cargo  was  only  2200  quarters  > 
that  when  the  bill  of  lading  was  tendered  and  the  invoice  made  out, 
the  vessel  was  at  sea,  and  neither  party  knew  what  quantity  was  on 
board,  except  from  the  shipping  documents,  and  that  the  defendants 
were  therefore  entitled  to  reject  the  offer,  as  they  had  done,  as  not  being 
in  conformity  with  the  contract.  The  plaintiff  replied  that  the  cargo 
offered  was  really  a  cargo  of  more  than  1800  and  less  than  2000  quar- 
ters, as  shown  by  the  number  of  quarters  delivered  from  the  ship  when 
actually  discharged.  On  demurrer  to  this  replication,  the  court  held, 
after  advisement,  that  the  purchaser  was  not  bound  to  accept  the  offer 
made  on  the  tender  of  the  usual  shipping  documents ;  that  he  had  no 
power  to  accept  the  part  he  agreed  to  purchase  and  reject  the  rest ;  that 
if  he  had  accepted  he  would  have  been  bownd  to  pay  for  the  surplus,  if 
any,  and  that  the  vendor  had  no  right  to  make  out  an  invoice  other- 
wise than  in  accordance  with  the  bill  of  lading,  that  is,  counting  100 
chetwerts,  equal  to  seventy-two  quarters,  according  to  the  terms  of  the 
contract.  The  plaintiffs  had  failed  to  show  that  they  were  ready  and 
willing  to  perform  their  part  of  the  contract,  and  could  not  force  the 
purchaser  to  accept. 

§  896.  The  second  case,  {q)  on  a  contract  similar  to  the  first,  pre- 
sented the  converse  of  the  fisicts.  The  bill  of  lading  represented  a  cargo 
which  was  in  conformity  with  the  contract,  but  the  defendants'  plea 
allied  that  the  quantity  of  wheat  actually  on  board  was  less  than 

(p)  1  £.  <&  R  581;  28  L.  J.,  Q.  B.        (q)  Tamvaco  v.  Lucas,  1  £.  A  E.  592; 
150.  28  L.  J.,  Q.  B.  301. 
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1800  quarters,  and  this  plea  was  held  good  on  demurrer.  The  con- 
tracts in  the  two  oases  were  held  to  mean  substantially  that  the  vendor 
was  to  supply  in  each  case  a  cargo  of  "  about  2000  quarters/'  that  an 
excess  or  deficiency  of  200  quarters  should  form  no  objection ;  that 
the  purchaser's  promise  to  pay  for  any  excess  of  weight  applied  to 
such  excess  as  might  occur  within  the  stipulated  limits ;  and  that  the 
vendor  was  in  default  if  he  either  tendered  shipping  documents  for  a 
cargo  not  in  aoconlance  with  the  contract,  or  shipping  documents 
erroneously  describing  a  cargo  as  being  within  the  contract,  when  in 
fact  and  truth  it  was  not. 

§  897.  The  general  rule  in  executory  agreements  for  the  sale  of 
fi^oods  is  that  the  obligation  of  the  vendor  to  deliver,  aud 

Rale  in  ezeou*     ^  °  ... 

tory  afirroe.        that  of  the  buvcr  to  pay,  are  concurrent  conditions  in  the 

mento,  oon-  m.    tf  f 

ditions  oon-       nature  of  mutual  conditions  precedent,  and  that  neither 

current.  *^  '  ^ 

can  enforce  the  contract  against  the  other  without  show- 
ing performance,  {r)  or  offer  to  perform,  or  averring  readiness  and 
willingness  to  perform  his  own  promise.  («)  28 

• 

(r)  Morton    «.    Lamb,  7  T.  B.   125;  damages,  for  non-deliyery  of  the  goods 

WaterhouBe  v.  Skinner,  2  B.  &  P.  447 ;  sold,  must  prove  that  he  was  ready  and 

BawBon  v.  Johnson,  1  East  203 ;  Withers  willing  to  receive  and  pay  for  them,  not- 

V.  Beynulds,  2  B.  &  Ad.  882 ;  Jackson  v.  withstanding  the  making  of  the  contract 

Allaway,  6  M.  &  G.  942.  was  denied  by  the  seller.    Bat  wliere  an 

(s)  Bawson  v.  Johnson,  sttpra;  Jack-  existing  chattel  is  contracted  for,  in  the 

son  V,  Allaway,  tupra;  Boyd  v.  Lett,  1  .G.  absence  of  provision  for  delivery  else- 

B.  222.  wbere,  the  buyer  should  come  to  receive 

23.  In  Executory  Contracts,  Pay-  it  at  the  place  where  the  goods  are  wheo 
ment  and  Delivery  are  Mutual  and  purchased,  and  it  is  sufficient  for  the  sel- 
Concurrent  Conditions  Precedent. —  ler  to  be  ready  to  deliver  it  there.  See 
Therefore,  before  either  party  can  call  post  i  1022,  note  10.  At  variance  with 
upon  the  other  to  perform,  he  must  ten*  this,  however,  is  the  case  of  Hapgood 
der  performance  on  his  part.  This  prin-  v,  Shaw,  105  Mass.  276.  The  facts 
dple  is  undisputed,  but  in  what  manner  were  these :  Hapgood  contracted  to  buy 
this  performance  is  to  be  tendered  is  not  certain  guns  from  Shaw,  who  agreed 
always  clear.  On  an  agreement  by  a  to  deliver  them  June  1st,  or  sooner  if 
company  to  sell  some  of  its  stock  to  a  ordered,  on  payment  of  the  price,  a  part 
subscriber,  the  company  must  tender  its  of  which,  $100,  was  paid.  The  guns 
stock  before  it  can  sue  for  the  subscrip-  were  in  a  bonded  warehouse,  and  no  place 
tion,  or  on  a  note  given  for  it.  Summers  of  delivery  was  fixed.  Neither  party 
V.  Sleeth,  45  Ind.  598.  Li  such  case  the  took  any  action  until  June  6th,  when 
company  must  prepare  the  certificates  be-  Shaw  ofiered  to  deliver  and  Hapgood  re- 
fore  the  thing  sold  has  any  tangible  ez-  fused  to  accept  the  guns.  Shaw  sued  for 
istence.  In  Simmons  v.  Green,  35  Ohio  damages  for  not  accepting,  and  Hapgood 
St  104,  it  was  held  that  a  buyer  suing  for  sued   to   recover  back    his   payment  ot 
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In  Atkinson  v.  Smithy  (t)  there  was  a  mutual  agreement  for  cross 
sale,  as  follows :  "  Bought  of  A  &  Co.,  about  thirty  packs  ^t^iMon  v 
of  Cheviot  fleeces,  and  agreed  to  take  the  under-men-  smith. 
tioned  noils  (coarse  woollen  cloths,  so  called) ;  also  agreed  meStforSoS 
to  draw  for  £250,  on  account,  at  three  months.     Sixteen  *^** 
packs  No.  6  noils,  at  lOfc?./  eight  packs  No.  4  noils,  at  12d.''    The 
defendant  had  bargained  with  the  plaintiff  for  the  purchase  of  the 
fleeces,  and  had  agreed  to  sell  him  the  noils.     The  noils  rose  in  price, 
and  the  defendant  refused  to  deliver  them.     Plaintiff  brought  action, 
averring  independent  agreements,  but  he  was  nonsuited,  all  the  judges 
holding  that  he  should  have  alleged  his  offer  to  deliver  the  fleeces, 
which  was  a  condition  precedent  to  his  right  to  claim  the  noils. 

$100 ;  and  both  cases  were  tried  together.  489,  493.  In  that  case  tobacco  was  or- 
WellSy  J.,  said :  "  Neither  partj  is  in  de-  dered  and  packed  for  delivery,  and  the 
fault ;  neither  can  hold  the  other  for  buyer  not  calling  for  it,  was  sued  for  the 
breach  of  the  agreement.  Upon  such  an  price.  Dunton,  J.,  said :  ''  All  that  is  re- 
agreement,  if  both  parties  remain  inactive  quired  of  a  vendor  in  a  case  like  the  one 
there  is  no  breach  hy  either.  If  either  at  bar,  is  to  be  present  with  the  property 
would  charge  the  other  upon  it,  he  must  at  the  time  and  place  agreed  upon,  ready 
put  him  in  deftiult.  He  must  show  a  re-  to  deliver  the  same  to  the  vendee  upon 
fusal  by  the  other  to  perform,  or  some  act  the  payment  by  him  of  the  agreed  price.*' 
3r  neglect  on  his  part  equivalent  to  a  re-  To  the  same  effect  see  Poeey  v.  Scales,  55 
fusal.  Unless  excused  by  some  conduct  Ind.  282;  Jones  v.  Marsh,  22  Vt.  144; 
equivalent  to  a  refusal,  he  must  show  that  Cleveland  v.  Sterrett,  70  Penna.  204 ; 
he  has  offered  to  perform  his  part  of  the  Sousely  v.  Bums,  10  Bush  87  ;  Rowland 
agreements,  or  at  least  that  he  ^ve  notice  v,  Lehigh  Goal  Ck>.,  28  Penna.  215.  In 
of  his  readiness  to  perform,  or  being  thus  Stoolfire  v.  Boyse,  71  111.  223,  the  con- 
ready,  requested  performance  by  the  other  tract  was  for  the  sale  of  cattle  to  be  paid 
party.  Failing  to  do  that,  he  cannot  for  by  assignment  of  a  mortgage.  It  was 
charge  the  mere  neglect  of  the  other  held  that  delivery  of  the  cattle  and  of  the 
party  to  take  any  action,  as  a  refusal  to  mortgage  were  mutually  dependent  acts, 
perform,  or  as  a  breach  of  the  agree-  The  buyer,  who  held  the  mortgage,  having 
ment."  And  it  was  held  that  it  was  not  neglected  to  record  his  mortgage  until 
material  whether  the  guns  were  to  be  de-  after  part  of  the  mortgaged  premises  had 
livered  by  warehouse  receipt  or  by  cor-  been  conveyed  to  a  bona  fide  purchaser,  it 
poral  delivery.  To  the  like  effect  see  was  held  that  the  buyer  was  disabled 
Barr  v.  Myers,  3  W.  &  S.  298 ;  Allen  v,  from  performmg,  and  as  he  could  not  ten- 
Woods,  24  Penna.  76,  stated  post  i  1018,  der  proper  performance,  he  could  not  re- 
note  8.  cover  any  damages  from  the  seller  of  the 
Hapgood  V.  Shaw  Criticised. — ^Hap-  cattle  for  non-performance.  Payment  and 
good  V.  Shaw  and  similar  cases  seem  to  delivery  as  conditions  precedent  to  the 
require  more  than  ia  reasonable  to  be  passing  of  property  are  discussed  onto  ] 
done  by  the  seller.  The  true  rule  is  that  325,  el  aeq,f  and  J  334,  et  aeq, 
laid  down  in  Phelps  v.  Hubbard,  61  Vt.        (t)  14  M.  &  W.  696. 


780  PEBFORKAKCE  OF  THE  OONTRACT.  [BOOK  IV. 

§  898.  In  Withers  v.  Reynolds;  (u)  the  defendant  agreed  to  furnish 
Withers 0.  plaintiff  with  wheat  straw,  sufficient  for  his  use  as  stable- 
Reynold.'  keeper,  from  the  20th  of  October,  1829,  till  the  24th  of 
June,  at  the  rate  of  three  loads  in  a  fortnight,  at  33«.  per  load,  and 
the  plaintiff  agreed  "  to  pay  to  the  said  J.  R.,  338.  per  load  for  each 
load  of  straw  so  delivered  on  his  premises  from  this  day  till  the  24th 
of  June,  1830."  The  plaintiff  insisted  that  these  were  two  independ- 
ent agreements,  that  no  time  was  fixed  for  payment,  and  that  he  could 
maintain  his  action  against  the  defendant  for  not  delivering,  leaving 
the  latter  to  his  cross-action  for  payment ;  but  all  the  judges  held, 
that  the  plaintiff's  right  was  dependent  on  his  readiness  to  pay  for 
each  load  on  delivery,  and  it  being  proven  that  he  had  expressly  re- 
fused to  execute  the  contract  according  to  this  interpretation  of  it,  he 
was  nonsuited. 

In  Bankart  v.  Bowers,  (x)  there  was  a  written  agreement,  containing 
BMikartv:  eight  covenants,  by  which  the  plaintiff  agreed  to  purchase 
^^*"'  certain  land  and  coal  mines  from  the  defendant ;  and  the 

latter,  by  the  seventh  of  these  covenants,  agreed  to  purchase  from  the 
plaintiff  all  coal  that  he  might  require  from  time  to  time,  at  a  fair 
market  rate,  and  the  action  was  for  damages  against  the  defendant  for 
refusing  to  buy  the  coal,  to  which  it  was  pleaded  that  the  plaintiff  had 
refused  to  buy  the  land ;  and  on  demurrer  by  plaintiff  to  this  plea, 
held,  that  these  were  not  independent  agreements,  but  concurrent  stipu- 
lations, and  there  was  judgment  for  the  defendant  on  the  demurrer. 

§  899.  [But  it  is  to  be  borne  in  mind  that,  to  entitle  the  seller  to  re- 
To entitle aeuer  sciud  the  Contract,  the  acts  and  conduct  of  the  buyer  must 
bnyOTmnk  either  amount  to  an  express  refusal  or  manifest  a  complete 
ftfMoriMoom-  inability  to  perform  his  part  of  the  contract.  24  Thus  in 
tolpMform.*****  Corcoran  v.  Prosser,  (y)  the  contract  was  for  the  sale  of 
corooraa  v  2000  quarters  of  barley  at  the  price  of  178.  c.  f.  and  i., 
*''~^-  "to  be  paid  for  in  net  cash  in  exchange  for  bills  of 

lading,  as  soon  as  the  vessel  or  vessels  which  had  the  barley  on  board 
arrived  in  Dublin."  Four  deliveries  were  made  and  paid  for  by  the 
plaintiff,  some  of  them  being  short  in  weight.  On  discovering  the 
deficiency,  the  plaintiff  wrote  claiming  an  allowance  for  short  weight 

(«)  2  B.  A  Ad.  882.    See  the  interlocu-  (s)  L.  R,  1  C.  P.  484. 

lory  observations  of  Jessel,  M.  B.,  and  24.  See  ante  note  8,  and  poil  note  28. 

Bowen,  L.  J.,  on  this  case  in  The  Mersey  (y)  22  W.  B.  222  (Ir.  Ex.  Ch.) 
Steel  Co.  9.  Naylor,  51 L.  J.,  Q.  B.,  at  p.  681. 
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and  for  cost  of  re-weighing,  and  upon  the  next  delivery  refused  to  cuv 
oept  the  defenda/nfs  eash  order  without  the  deduction.  The  defendant 
therenpon  treated  the  oontract  as  rescinded.  In  an  action  by  the  plain- 
tiff for  the  non-delivery  of  the  residue  of  the  barley  according  to 
the  contract,  it  was  held  by  the  majority  of  the  Court  of  Exchequer 
Chamber  in  Ireland  that  the  conduct  of  the  plaintiff  did  not  amount 
to  a  poAitive  refusal  to  pay,  but  was  only  a  collateral  claim  to  a  deduc- 
tion off  the  price,  which  did  not  justify  the  defendant  in  rescinding 
the  contract 

§  900.  In  Bloomer  v.  Bernstein,  {z)  the  defendants,  who  were  mer- 
chants at  Antwerp,  contracted  to  sell  to  the  plaintiff  "  from  Bloomer  •. 
3650  to  5110  tons  of  old  iron  rails,  delivery  to  take  place  »««»««•* 
during  1872,  and  to  be  completed  in  December  of  that  year,  payment 
net  cash,  in  London,  against  bill  of  lading  and  sworn  weigher's  cer- 
tificate.'' It  was  proved  that  under  such  a  oontract  the  practice  was 
to  deliver  monthly.  The  plaintiff  duly  paid  for  the  first  parcel  on 
presentment  of  the  bill  of  lading  on  the  27th  of  January,  1872,  but 
did  not  take  up  the  bill  of  lading  for  the  second  parcel,  presented  on 
the  31st,  and  afler  further  negotiations  during  which  the  second  par- 
cel was  sold,  the  defendant's  agent  wrote  on  the  14th  of  February  that 
he  considered  the  contract  canceled.  Upon  the  22d  of  February  the 
plaintiff  went  into  liquidation.  After  agreeing  to  pay  a  composition 
of  28.  6(2.  in  the  £,  his  estate  was  re-assigned  to  him,  and  he  then 
brought  this  action  for  non-delivery  of  the  iron.  At  the  trial,  Brett, 
J.,  ruled  that,  if  before  the  allied  breach  the  buyer  was  insolvent  and 
neglected  to  pay  the  amount  due  on  presentment  of  the  bill  of 
lading,  he  could  not  afterwards  insist  upon  any  delivery,  at  all  events 
without  tendering  the  price  or  giving  the  sellers  reasonable  evidence 
that  he  would  be  able  and  willing  to  pay  the  price ;  and  he  then  asked 
the  jury,  among  other  questions,  to  say  whether  the  defendants,  by 
reason  of  the  plaintiff's  conduct,  had  reasonable  ground  for  believing, 
and  did  they  believe,  that  plaintiff  would  be  unable  to  pay  for  the 
future  bills  of  lading  to  be  presented  under  the  contract.  The  jury 
answered  in  the  affirmative,  and  upon  motion  in  the  Court  of  Com- 
mon Pleas,  the  court  held  that  the  findings  of  the  jury  concluded  the  . 
matter  in  favor  of  the  defendants,  and  brought  the  case  directly  within 
the  authority  of  Withers  v.  Beynolds.  (a) 

The  effect  of  the  purchaser's  bankruptcy  as  an  act  entitling  the 

(fl)  L.  R.,  9  C.  P.  6S8.  (a)  2B.&  Ad.  882,  anU  I  898. 
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seller  to  treat  the  contract  as  abandoned  is  considered  post.  Book  Y., 
Part  I.,  Ch.  1,  §  1.] 

§  901.  In  determining  whether  stipulations  as  to  the  time  of  per- 
stipuiafeioiis  forming  a  contract  of  sale  are  conditions  precedent,  the 
M  to  Mum.  oourt  secks  simply  to  discover  what  the  parties  really  in- 
tended/and  if  time  appear,  on  a  fair  consideration  of  the  language 
and  the  circumstances,  to  be  of  the  essence  of  the  contract,  stipulations 
in  regard  to  it  will  be  held  conditions  precedent.  (6)  25 

In  Hoare  v,  Bennie,  (o)  the  defendant  agreed  to  buy  from  the  plain- 
tiff, 667  tons  of  iron,  to  be  shipped  from  Sweden,  in  about 
instaiimente.      equol  portioM,  in  cach  of  the  months  of  June,  July, 
HowBv.  August,  and  September.     The   plaintiff  shipped    only 

twenty-one  tons  in  June,  which  the  defendant  refused  to 

(6)  This  statement  of  the  law  was  dted  was  held  that  a  bujer  having  paid  f6r 

with  approval  by  Folger,  J.,  in  delivering  chattels  to  be  delivered  at  a  fatoie  daj  is 

the  opinion  of  the  Court  of  Appeals  of  not  bound  to  receive  them  after  that  day, 

Kew  York  in  Higgins  v.  The  Delaware  unless  the  delay  was  caused  by  his  acte 

Bailroad  Co.,  60  N.  Y.,  at  p.  557.    The  before  that  day,  or  unless  he  lias  waived 

judicature  acts  provide  that  stipulations  punctual  performance.    If   he  has  pre- 

in  contracts  as  to  time  or  otherwise,  which  vented  or  waived  punctual  performance, 

would  not  before  the  commencement  of  he  cannot  complain,  and  notice  before 

the  act  of  1873  have  been  deemed  to  be  time  of  performance  that  he  intends  not 

or  to  have  become  of  the  essence  of  such  to  pc^rform,  is  a  waiver.  Young  v.  Honter, 

contracts  in  a  court  of  equity,  shall  re-  6  N.  Y.  203 ;  Holmes  v.  Holmes,  9  N.  Y. 

ceive  in  all  courts  the  same  construction  526 ;  Bunge  v,  Eoop,  48  N.  Y.  225.    And 

and  effect  as  they  formerly  would  have  see  ante  notes  6,  7,  8.    In  Woodward 

received  in  equity.    Jud.  Act,  1873,  {  25,  v.  City  of  Boston,  115  Mass.  81,  a  building 

subs.  7 ;  Jud.  Act,  1875,  {  10.    At  com-  was  sold  and  paid  for,  to  be  removed 

mon  law,  even  before  the  acts,  on  a  sale  within  five  days.    Not  being   removed 

of  chattels  time  was  not  of  the  essence  of  the  owner  resold  it.    On  a  suit  by  the 

the  contract,  in  the  absence  of  express  first  buyer  for  the  value  of  the  building 

agreement  to  that  effect.    See  per  Lord  it  was  held  that  the  sale  was  upon  con- 

Denman  in  Martindale  v.  Smith,  1  Q.  B.,  dition  of  removal  within  five  days,  and 

at  p.  395.    See,  also,  Wolfe  v.  Home,  2  the  condition    being  broken  the  buyer 

Q.  B.  D.  855.  could  not  maintain  trover.    But  in  Davis 

25.  Stipulations  as  to  Time.— See  «.  Emery,  61  Me.  140,  under  like  circum- 
ante  i  855,  note  2,  and  po9l  note  26.  In  stances,  it  was  held  that  the  buyer  did  not 
Bouse  V,  Lewis,  4  Abb.  App.  Dec.  121,  forfeit  the  property,  but  was  merely  liable 
Bouse  ordered  two  machines  to  be  manu-  for  damages.  Three  out  of  the  seven 
ISactnred  for  him,  and  paid  for  them  in  judges  dissented,  holding  that  the  sale 
advance.  They  were  not  finished  at  the  was  conditional,  and  the  building  re- 
time stipulated ;  and  he  refused  to  take  maioed  the  property  of  the  seller  when 
them,  though  they  were  finished  a  week  the  license  to  remove  it  expired.  See 
later;  and  he  sued  to  recover  back  the  Jadevine  o.  Groodrick,  35  Vt.  21. 
price.    A  recovery  was  sustained,  and  it  (e)  5  H.  &  N.  19 ;  29  L.  J.,  Ex.  73. 
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accept  as  part  oomplianoe  with  the  contract,  and  it  was  held,  that  the 
delivery  at  the  time  specified  was  a  condition  precedent,  and  that  plain- 
tiff coald  not  on  these  facts  maintain  an  action  against  the  defendant 
Tor  not  accepting.  But  this  case  has  been  much  questioned,  particu- 
larly in  Simpson  v,  Crippin,  infra. 

§  902.  In  Jonassohn  v.  Toung,  (d)  the  agreement  was  for  a  supply 
of  coal  by  the  plaintiff  to  the  defendant,  as  much  as  one  j^oamohnw. 
«team  vessel  could  convey  in  nine  months,  plying  between  '^^^'^ 
Sunderland  and  London,  the  coals  to  be  equal  to  a  previous  cargo 
supplied  on  trial,  and  the  defendant  to  send  the  steamer  for  them.  In 
an  action  for  breach  of  this  agreement,  the  defendant,  among  other 
defences,  pleaded  that  the  plaintiff  had  first  broken  the  contract  by  de- 
taining the  vessel  on  divers  occasions  an  unreasonable  time, /ar  beyond 
that  permitted  by  the  contraatf  before  loading  her,  wherefore  the  defend- 
ant immediately,  on  notice  of  the  plaintiff's  defttult,  refused  to  go  on 
with  the  execution  of  the  contract.  A  demurrer  to  this  plea  was  held 
good. 

§  903.  In  Simpson  v.  Crippin,  («)  the  defendants  had  agreed  to 
supply  the  plaintiff  with  6000  to  8000  tons  of  coal,  to  be  ain^p^on ,. 
<lelivered  in  the  plaintiff's  wagons  at  the  defendants'  col-  ^^w**"- 
liery,  "  in  equal  monthly  quantities  during  the  period  of  twelve  months 
from  the  Ist  of  July  next."  During  the  first  month,  July,  the  plain- 
tiff sent  wagons  for  168  tons  only,  and  on  the  Ist  of  August,  the  de- 
fendants wrote  that  the  contract  was  canceled  on  account  of  the  plain- 
tiff's failure  to  send  for  the  full  monthly  quantity  in  the  preceding 
month.  The  plaintiff  refused  to  allow  the  contract  to  be  canceled,  and 
the  action  was  brought  on  the  defendants'  refusal  to  go  on  with  it. 
Held,  that  although  the  plaintiff  had  committed  a  breach  of  the  con- 
tract by  failing  to  send  wagons  in  sufficient  number  the  first  month, 
the  breach  was  a  good  ground  for  compensation,  but  did  not  justify  the 
defendants  in  rescinding  the  contract,  under  the  rule  established  by 
Pordage  t?.  Cole.  (/)  Two  of  the  judges  (Blackburn  and  Lush,  J  J.,) 
declared  that  they  could  not  understand  Hoare  v.  Bennie,  and  declined 
to  follow  it. 

{d)  4  B.  <&  8.  296 ;  82  L.  J.,  Q.  B.  385.  «.  Milller,?  Q.  B.  D.,  at  p.  102,  as  one  in 

flee,  also^  Bradford  «.  Williams,  L.  B.,  7  which  the  principle  of  Hoare  v,  Bennie 

Ex.  269,  a  case  intermediate  to  Jonassohn  was  adopted. 
9.  Yonng,  and  Simpson  v.  Crippin,  and  re-        («)  L.  B.,  8  Q.  B.  14. 
ferred  to  hy  Baggallaj,  L.  J.,  in  Honck        (/)  1  Wms.  Saund.  819  1. 
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§  904.  [In  Freeth  v.  Burr,  {g)  the  defendant  oontracted  to  sell  to  the 
plaintifis  250  tons  of  pig  iron,  half  to  be  delivered  in  two. 
remainder  iu  four  weeks,  payment  net  cash  fourteen  days 
after  delivery  of  each  parcel.     The  delivery  of  the  first  parcel  of  125 
tons  was  not  completed  for  nearly  six  months,  in  spite  of  repeated  de- 
mands by  plaintifis.     The  plaintiffs  thereupon  refused  to  pay  for  the 
parcel,  claiming  an  allowance,  but  they  still  urged  delivery  of  the 
second  parcel.     The  defendant  treated  the  refusal  to  pay  as  an  aban^ 
donment  of  the  contract  and  declined  to  deliver  any  more.     The  price 
of  the  first  parcel  was  ultimately  paid,  and  it  was  not  suggested  that 
plaintiffs  were  unable  to  pay.    On  these  facts  the  Court  of  Common 
Pleas  held  that  the  refusal  to  pay  was  not,  under  the  circumstances, 
sufficient  to  warrant  the  defendant  in  treating  the  contract  as  aban- 
doned by  the  plaintiff.     Coleridge,  C.  J.,  in  delivering 
byOo^^Ke/     judgment,  says  (at  p.  213) :   "  In  cases  of  this  sort,  where 
the  question  is  whether  the  one  party  is  set  free  by  the 
action  of  the  other,  the  real  matter  for  consideration  is,  whether  the  ads 
or  conduct  of  the  one  do  or  do  not  amount  to  an  intimation  of  an  inten- 
tion to  abandon  and  altogether  refuse  performance  of  the  contracL     I  say 
this  in  order  to  explain  the  ground  on  which  I  think  the  decisions  in 
those  cases  must  rest.    There  has  been  some  conflict  amongst  them.    But 
I  think  it  may  be  taken  that  the  fair  result  of  them  is  as  I  have  stated, 
viz.,  that  the  true  question  is  whether  the  acts  and  condud  of  the  party 
e»inoe  an  intention  no  longer  to  be  bound  by  the  contract.     Now,  non* 
payment  on  the  one  hand,  or  non-delivery  on  the  other,  may  amount 
to  such  an  act,  or  may  be  emdencefor  a  jury  of  an  intention  wholly  to 
abandon  the  contract  and  set  the  other  party  free.     This  is  the  true 
principle  on  which  Hoare  v.  Rennie  was  decided,  whether  rightly  or 
not  upon  the  facts,  I  will  not  presume  to  say.''  {h) 

§  905.  In  Brandt  v.  Lawrence  {%)  there  were  two  contracts,  each  for 

{g)  L.  B.,  9  0.  P.  208.  well  be  drawn ;  and  as  yon  draw  one  or 
(A)  Another  explanation  of  the  ded-  the  other,  I  think  the  dedaion  in  Hoare 
aion  in  Hoare  «.  Bennie  was  offered  by  v.  Bennie  (which  was  given  upon  a  de- 
Bowen,  L.  J.,  in  the  Tery  recent  case  of  mnrrer  to  the  plea)  would  be  supported 
The  Mersey  Steel  Go. «.  Nay  lor,  61  L.  X,  or  not ;  and  the  court  in  the  decision  upon 
Q.  B.,  at  p.  691.  He  there  says :  **  I  the  special  plea  in  Hoare  «.  Bennie^ 
think  that  the  true  explanation  of  that  seems  to  have  drawn  the  sort  of  inference 
case  is  that  the  plea  was  not,  so  to  speak,  from  the  special  plea  which  one  would 
a  formal  plea ;  it  was  a  special  plea  which  expect  the  court  to  draw  from  the  state- 
set  out  various  points  from  which  I  con-  ment  of  a  special  case." 
fern  two  different  inferences  may  quite        (t)  1  Q.  B.  D.  344,  G.  A. 
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the  sale  by  plaintiff  to  defendant  of  4500  quarters  of  b,iuj^^^  La^. 
Russian  oats,  more  or  less,  shipment  by  steamer  or  deamera  '^^' 
during  February.  The  plaintiff  shipped  on  board  one  steamer  4511 
quarters  to  answer  the  first  contract,  and  1139  quarters  to  answer  io 
part  the  second  contract.  He  also  shipped  on  board  another  steamer  a 
sufficient  quantity  of  oats  to  complete  the  second  contract.  The  siiip- 
ment  on  the  first  steamer  was  made  in  time,  that  on  the  second  too 
late.  Held,  that  the  defendant  was  bound  to  accept  the  1139  quar- 
ters in  part  fulfillment  of  the  second  contract,  notwithstanding  that 
tbe  remaining  shipment  in  respect  of  that  was  made  too  late;  the 
court  holding  that  the  words  ^^  by  steamer  or  steamers ''  showed  an 
iutention  that  the  shipment  should  be  made  in  different  parcels  and 
not  in  two  specific  lots,  so  that  the  case  was  brought  within  the  prin- 
ciple of  Simpson  t;.  Crippin. 

§  906.  In  fieuter  v.  Sala,  (k)  the  contract  was  for  the  sale,  by  plain- 
tifis  to  defendants,  of  twenty-five  tons  Penang  pepper, 
October  ^  November  shipment,  name  of  vessel  or  vessds 
to  be  declared.    The  plaintifib  declared  twenty-five  tons  by  a  particular 
vessel,  only  twenty  tons  of  which  complied  with  the  terms  of  the  con- 
tract as  to  shipment,  and  it  was  held  by  the  majority  of  the  Court  of 
Appeal,  Ck>tton  and  Thesiger,  L.  JJ.,  (Brett,  L.  J.,  dissenting,)  that 
the  defendants  were  not  bound  to  accept  less  than  twenty-five  tons. 
Brandt  v.  Lawrence  was  distinguished,  on  the  ground  that  in  the  case 
under  consideration  the  plaintifi^  had  only  named  one  ship,  and  made 
one  indivisible  shipment.     Lord  Justice  Brett,  however,  delivered  a 
dissentient  judgment,  laying  down  that  'Hhe  general  principle  to  be 
deduced  from  these  cases  is,  that  where  in  a  mercantile  contract  of 
purchase  and  sale  of  goods  to  be  delivered  and  accepted,  the  terms  of 
the  contract  allow  the  delivery  to  be  by  successive  deliveries,  the 
failure  of  the  seller  or  buyer  to  fulfill  his  part  in  any  one  or  more  of 
those  deliveries  does  not  absolve  the  other  party  from  the  duty  of  ten- 
dering or  accepting  in  the  case  of  other  subsequent  deliveries,  although 
the  contract  was  for  the  purchase  and  sale  of  a  specified  quantity  of 
goods,  and  although  the  failure  of  the  party  suing  as  to  one  or  more 
deliveries  was  incurable,  in  the  sense  that  he  never  could  fulfill  his 
undertaking  to  accept  or  deliver  the  whole  of  the  specified  quantity. 
The  reasmis  given  are,  that  such  a  breach  by  the  party  suing  is  a  breach 
of  only  a  part  of  the  consideration  moving  from  him  ;  thai  such  a  breach,- 

{k)  4  a  P.  D.  239,  C.  A. 
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ean  be  compensated  in  damages  wUhovi  any  necessity  for  annulling  tlie 
whole  oontraot ;  thai  the  true  oonstruction  of  such  conii-ads  is  thai  it  ia 
not  a  condition  precedent  to  the  obligation  to  tender  or  accept  a  part  and 
that  the  other  party  should  have  been,  or  should  be,  always  ready  and 
vnlling  and  able  to  accept  or  tender  the  whole.'^  The  Lord  Justice  then 
proceeds  to  consider  the  mercantile  consequences  of  otherwise  constru- 
ing such  contracts,  showing  that  the  rule  of  construction  adopted  in 
Simpson  v.  Crippin  is  as  sound  on  mercantile  as  on  legal  considerations. 

§  907.  In  Honck  v.  Miiller,  (l)  the  plaintiff  had  bought  from  the 
Honok «  Mill-  defendant  2000  tons  of  iron  to  be  delivered  "  in  Novem- 
*•'  ber  or  equally  over  November,  December  and  January  " 

at  an  increased  price.  The  plaintiff  failed  to  take  delivery  of  any  of 
the  iron  in  November,  and  the  defendant  thereupon  canceled  the  con- 
tract In  an  action  by  the  plaintiff  for  damages  on  account  of  the 
•defendant's  refusal  to  deliver  in  December  and  January,  it  was  held 
by  the  majority  of  the  court,  that  the  plaintiff's  refusal  to  accept  in 
November  justified  the  defendant  in  refusing  to  continue  to  carry  out 
the  contract.  On  the  one  hand,  Bramwell  and  Baggallay,  L.  JJ.,  dis- 
tinctly approved  and  followed  Hoare  v.  Bennie ;  the  former  learned 
judge  distinguishing  Simpson  v.  Crippin  upon  the  ground  of  part  per- 
formance, the  latter  finding  it  impossible  to  reconcile  Simpson  o.  Crip- 
pin with  Hoare  v.  Bennie,  and  preferring  to  adopt  the  principles 
enunciated  in  the  latter  case ;  Brett,  L.  J.,  on  the  other  hand  dissented, 
and  preferred  to  adopt  the  doctrine  laid  down  in  Simpson  v,  Crippin, 
and  contained  in  the  notes  to  Pordage  v.  Cole,  (m)  resting  his  judg- 
ment mainly  upon  the  view  taken  by  merchants  of  the  class  of  con- 
tracts in  question,  (n) 

§  908.  In  a  still  more  recent  decision.  The  Mersey  Steel  and  Iron 
Company  v.  Naylor,  (o)  the  Court  of  Appeal,  differently 


Meraey  steel 

jiadironOo.      constOvtedf  and  consisting  of  Jessel,  M.  B.,  and  Lindley 

and  Bo  wen,  L.  J  J.,  has  affirmed  that  there  is  no  absolute 
rule  in  these  cases,  and  unanimously  stated  the  true  test  to  be  that  sug- 
No  AkMoiute  gested  by  Lord  Coleridge  in  Freeth  v.  Burr,  viz.,  whether 
'^^^'  the  acts  and  condud  of  the  one  party  emnce  an  intention  to 

abandon  and  be  no  longer  bound  by  the  contraxAj  and  that  this  is  a 

(/)  7  Q.  B.  D.  92,  C.  A.  doned. 

(m)  1  Wms.  Saund.  319  ].  (o)  51  L.  J.,  Q.  B.  576,  only  reported 

(n)  In  thia  case  an  appeal  to  the  House  while  the  sheets  of  this  edition  were  pass- 

of  Lords  was  lodged,  but  afterwards  aban-  ing  through  the  press. 
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question  of  evidenoe.     The  ooart  iodirectly  affirms   the  Tert  proponed 
authority  of  Simpson  v.  Crippin,  by  laying  down  that  Sf  j^^SJ^wue 
non-payment  for  a  parcel  of  goods  supplied^  or   non-  ^®' 
delivery  of  a  parcel  of  goods  contracted  to  be  supplied,  is  not  per  se 
necessarily  evidence  of  any  such  intention. 

Jessel,  M.  R.,  (at  p.  682,)  and  Bowen,  L.  J.,  (at  p.  690,)  take  occa- 
sion to  criticise  the  distinction  drawn  by  Bramwell,  L.  J.,  in  Honck  v. 
MuUer,  between  the  case  of  a  contract  partly  performed  and  one  not 
performed  at  all,  showing  from  decided  cases  that  this  distinction  is 
not  well  founded.  It  is  submitted  that  this  decision  must  be  taken  to 
settle  the  law  upon  this  subject. 

§  909.  In  America  the  law  appears  to  be  fairly  settled  in  accord- 
ance with  the  decision  in  Simpson  v.  Crippin,  viz.,  that  in  ^^  ^ 
the  absence  of^  any  expressed  intention  of  the  parties,  (/>)  '^^««*«' 
a  contract  for  the  sale  of  goods  by  successive  deliveries  is  severable, 
and  the  failure  to  accept  or  deliver  one  installment  does  not  entitle 
the  other  party  to  refuse  delivery  or  acceptance  of  the  installments 
that  remain,  (g) 

Only  one  case.  King  Philip  Mills  v.  Slater,  (r)  a  decision  of  the 
State  of  Rhode  Island,  has  been  found,  in  which  the  rule  laid  down 
in  Simpson  v.  Crippin  is  directly  attacked.]  26 

(/>)  Higgins  V.  Delaware  Bailroad  Co.,  to  one  who  owes  for  previous  deliveries, 

60  N.  Y.  568.  or  to  compel  a  bnyer  to  continae  paying 

{q)  Soott  V,  Sattanning  Goal  Co.,  89  to  one  who  has  previously  defaulted  in 

Penna.  281,  (decided  in  1879,)  where  it  is  delivering  goods  paid  for  in  advance,  is 

treated  as  settled   law  in  that  state  by  manifestly  unreasonable  and  a  violation 

Trunkey,  J.,  at  p.  237 ;  Haines  «.  Tucker,  of  the  intent.    In  order  to  avoid  the  in- 

60  N.  H.  807.  justice  of  enforcing  such  contracts  the 

(r)  84  Am.  Bep.  608 ;  8.  C,  12  B.  I.  English  courts  resort  to  the  theory  of  an 

82.  abandonment  of  the  contract  by  the  de- 

26.  Delivery  by  Installments.— The  faulting  party,  and  suppose  that  the  de- 
case  of  Simpson  v.  Crippin  has  been  fault  of  a  party  in  making  one  payment 
much  discussed  in  America  as  well  as  in  or  delivery  may  "  evince  an  intention  to 
England.  The  weight  of  American  au-  abandon  and  be  no  longer  bound  by  the 
thority  seems  to  be  against  it.  Under  the  contract,  and  that  this  is  a  question  of 
second  rule,  stated,  ante  {  856,  each  deliv-  evidenoe."  Ante  i  908.  In  the  American 
ery  under  a  contract  for  delivery  by  in-  cases  the  rule  is  to  look  to  the  intent  and 
Btallments  would  be  regarded  as  independ-  where  it  cannot  be  supposed  to  have  been 
ent  of  the  others,  and  default  of  the  buyer  the  intent  of  the  parties  in  making  the  con- 
in  making  payment  for  the  first  delivery,  tract  that  one  must  continue  perlbrming 
would  not  excuse  the  seller  from  con-  while  the  other  is  in  default^  the  contract 
tinning  to  make  further  deliveries.  But  may  be  abandoned  by  the  aggrieved  party, 
to  compel  a  seller  to  continue  delivering  In  King  Philip  Mills  o.  Slater,  1?  K.  I.  82 
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the  contract  was  made  January  28th,  to  plaintiff,  to  the  fall  extent  of  the  contract, 
sapply  goods  (jaconets)  to  the  extent  of  while  the  plaintiff  was  refusing  or  n^g- 
the  entire  product  of  400  looms  until  July  looting  to  account  for  and  turn  oter  the 
1st,  of  certain  quality,  to  be  delivered  in  proceeds  of  his  sales  as  provided  bj  the 
lots  of  1000  pieces.  The  goods  of  the  first  same  contract.''  See,  however,  Hime  v, 
two  lots  were  deficient  in  width  and  Elasej,  9  Brad.  166,  S.  C.  190.  See,  also, 
weight  and  were  rejected.  The  manufac-  Auchterlonie  v.  Arms,  25  U.  C.  G.  P.  403, 
turer  offered  to  alter  his  looms  so  as  to  412,  where  a  pleading  setting  out  in  de- 
make  suitable  goods,  but  the  buyer  fence  to  a  suit  for  damages  by  the  buyer, 
answered  that  he  required  an  immediate  that  the  seller  had  stopped  monthly  ship- 
supply,  and  terminated  the  contract  The  ments  because  the  buyer  did  not  remit  as 
manufacturer  sued  for  breach.  Potter,  J.,  agreed,  was  held  bad  for  want  of  an  alle- 
said :  **  The  plaintiffi  having  failed  in  the  gation  that  the  remittance  of  payment  was 
first  deliveries,  the  defendants  were  not  a  precedent  condition  to  continuance  of 
bound  to  take  the  goods  offered  during  monthly  shipments.  In  Bey  bold  v.  Voor- 
the  latter  part  of  the  period.  *  *  Each  hees,  80  Penna.  116,  120,  a  farmer  agreed 
case  must  depend  on  its  own  circum-  to  sell  his  peach  crop,  and  received  $500 
stances.  To  hold  that  the  purchaser  must  as  security  for  performance  by  the  buyer, 
receive  such  lots  as  are  of  the  right  qual-  Deliveries  were  to  be  made  from  day  to 
ity,  and  that  when  they  are  not  so  he  must  day,  and  paid  for  at  the  end  of  each  week, 
supply  himself  elsewhere,  and  sue  for  No  payment  was  made  at  the  end  of  the 
damages,  or  claim  to  deduct  them,  would  first  week.  The  seller  delivered  on  Mon- 
introduoe  confusion  into  business.  It  day,  when  the  amount  due  him  was  $539. 
would  in  most  cases  entirely  frustrate  the  He  then  discontinued  further  deliveries, 
object  of  the  contract."  The  rules  dis-  Two  days  later  the  buyer  paid  $39,  and 
tinguishing  independent  from  dependent  offered  to  pay  the  whole  $539,  and  permit 
conditions  are  discussed v and  criticised.  $500  to  remain  as  security,  if  the  seller 
Simpson  v.  Crippin  doubted,  and  other  would  perform  the  contract.  The  seller 
English  cases  reviewed.  In  Stewart  v.  refused,  and  the  buyer  sued  for  damages. 
Many,  7  111.  App.  508,  the  agreement  A  judgment  iu  his  favor  was  reversed  on 
sued  upon  was  that  defendant  should  ship  appeal.  Lowrie,  C.  J.,  said:  "The  plain- 
to  plaintiff  100  machines  per  week  at  a  tiffs  broke  their  contract  by  not  paying  on 
fixed  price,  and  that  plaintiff  should  sell  Saturday,  and  defendant  had  a  right  then 
them  for  cash  and  make  prompt  remit-  to  rescind  it,  and  seek  another  market, 
tance  of  the  price  out  of  the  proceeds.  He  continued  aihother  day  to  execute  it 
The  buyer  neglected  to  remit  promptly,  on  his  side,  and  again  the  plaintiffi  failed, 
and  the  seller  stopped  delivering  ma-  Then  he  rescinded,  and  a  day  or  two 
chines.  On  a  suit  for  damages  for  the  afterwards  the  plaintiffi  came  and  were 
breach  the  buyer  recovered  a  verdict^  but  willing  to  pay.  We  think  they  were 
it  was  set  aside  in  the  appellate  court,  too  late.  To  relieve  them  would  be  to 
Bailey,  J.,  said  that  the  buyer  was  a  man  change  their  contract  without  cause." 
without  responsibility.  "  The  defendant's  Our  author  cites  as  supporting  Simpson  v. 
only  safety  was  in  insisting  upon  cash  Crippin,  the  case  of  Scott  v.  Kittan- 
sales  and  prompt  remittances.  The  plain-  ning  Coal  Co.,  89  Penna.  231,  237.  In 
tiff's  agreement  in  that  behalf  was  of  the  that  case  the  contract  was  for  delivery  of 
very  essence  of  the  contract  It  would  be  50,000  tons  of  coal,  6000  tons  monthly,  at 
singularly  inequitable^  under  these  cir-  thebuyer*soption,  the  buyer  to  give  notice 
cumstances,  to  hold  defendant  bound  to  on  the  25th  of  each  month  how  much  he 
continue  the  consignment  of  machines  to  would  require  next  month.    No  notice 
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was  ever  giyen.  During  seven  months  pay  for  the  last  lot  received  bj  him,  nn- 
only  18,000  tons  were  delivered,  when  the  less  security  should  be  given  him  for  the 
buyer  refused  to  receive  more  and  was  performance  of  the  second  contract  his 
sued  for  the  breach.  The  defence  was  apprehensions  having  been  aroused  by 
that  the  coal  furnished  was  not  of  the  the  burning  of  the  seller's  mills.  The 
contract  quality.  But  Trunkey,  J.,  said  seller  refused  to  give  security  or  to  con- 
that  the  buyer  might  have  refused  inferior  tinue  deliveries,  and  sued  for  and  recov- 
coal,  and  having  accepted  it,  he  could  not  ered  the  balance  due.  After  January  1st 
refuse  to  receive  further  deliveries  of  such  the  buyer  demanded  the  performance  of 
coal  as  the  contract  required.  "This  con-,  the  second  contract,  and  sued  for  dam- 
tract  was  severable,  and  the  coal  delivered  ages.  The  court  held  that  the  buyer's 
was  paid  for  and  used  by  defendants,  refusal  to  pay,  without  security  for  the 
They  can  restore  nothing.  They  never  entire  fulfillment  of  the  contracts,  was 
notified  plaintiflfe  that  they  would  receive  "sufficient  to  warrant  a  jury  in  finding 
no  more  coal  for  their  default  in  per-  the  defendant  justified  in  treating  the  con- 
formance." It  will  be  observed  that  this  tract  as  abandoned  by  the  plaintiff*,  and 
was  a  case  where  the  buyer,  by  acceptance,  as  ended  in  its  unfulfilled  obligations 
had  waived  his  right  to  set  up  a  breach  upon  him.  It  was  something  more  than 
from  defect  of  quantity  or  quality  in  the  a  refusal  to  pay  for  a  single  delivery.  It 
first  deliveries.  To  the  same  effect^  see  was  broad  enough  to  be  treated  as  a  gen- 
Cahen  v.  Piatt,  69  N.  Y.  848 ;  Maryland,  eral  refusal  to  make  any  further  pay- 
Ac,  Ck).  V.  Lorenta,  44  Md.  218,  233,  fol-  ments."  Withers  v.  Reynolds  {mUe  I 
lowing  Carter  v.  Cargill,  10  Q.  B..  L.  R.  898)  and  Bloomer  v.  Bernstein  {anU  I 
664.  In  Haines  v.  Tucker,  60  N.  H.  307,  900}  are  quoted  and  relied  on.  This  de- 
tl.e  contract  was  to  deliver  5000  bushels  cision,  it  will  be  seen,  like  the  English 
within  five  months,  at  the  rate  of  1000  cases,  is  founded  on  the  theory  of  an 
bushels  per  month,  as  the  buyer  should  abandonment  by  consent  of  the  party 
cal  I  for  it.  The  buyer  called  for  less  than  first  in  default.  In  Norrington  v,  Wright, 
1000  bushels  in  all,'  for  four  months,  and  a  case  in  the  tfnited  States  Circuit  Court, 
the  seller  then  demanded  that  he  should  (E.  D.  Penna.  1881,)  11  Law  Reporter  287, 
receive  at  the  rate  of  1000  bushels  per  the  contract  was  to  ship  5000  tons  of  old 
month.'  This  the  buyer  refused,  and  after  iron  rails  to  London,  at  the  rate  of  about 
the  five  months  expired,  the  seller  sued  1000  tons  per  month,  commencing  with 
for  damages  for  non-acceptance.  It  was  February.  Only  395  tons  were  shipped 
held  that  both  assented  to  the  earlier  de-  in  February,  on  ascertaining  which  fact 
liveries,  but  that  the  refusal  of  the  buyer  the  buyer  rescinded  and  refused  to  accept 
to  go  on  at  all  with  the  contract  excused  the  shipments  as  they  were  tendered, 
the  seller  from  offering  to  perform,  and  The  seller  *ued  for  damages,  but  was  non- 
from  even  keeping  himself  in  readiness  suited.  A  motion  to  set  aside  the  judg- 
to  perform.  In  Stephenson  v,  Cady,  117  ment  of  non-suit  was  denied.  Butler,  J., 
Mass.  6,  a  manufiwrturer  of  yam  made  said :  "  The  doctrine  of  severableness  (if 
two  contracts  for  yarn  to  be  delivered  ab  I  may  coin  a  word)  is  an  invention  of 
manufactured,  the  deliveries  of  the  lot  the  courts  to  enable  one  who  has  partly 
sold  under  the  second  contract  to  com-  performed  to  sustain  an  action.  But  this 
mence  when  those  under  the  first  contract  equitable  doctrine  should  not  be  invoked 
were  complete,  and  to  be  completed  Jan-  by  one  who  has  failed  to  perform,  for  the 
uary  1st,  payments  cash  on  delivery,  purpose  of  defeating  the  other's  right  to 
Before  the  deliveries  under  the  first  con-  rescind ;  as  against  such  a  party,  the  con- 
tract were  complete  the  buyer  refused  to  tract  should  be  treated  and  enforced  as 
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§  910.  In  a  sale  of  goods  by  sample^  it  is  a  condition  implied  by 
Sale  byaaniDie  ^*^  ^^^^  *^®  buyer  shall  have  a  fair  opportunity  of  com- 
thSt  bay«  paring  the  bulk  with  the  sample,  and  an  improper  refusal 
to  J>^^*  by  the  vendor  to  allow  this,  is  a  breach  which  justifies  the 
^thelbvak!'  purchaser  in  rejecting  the  contract.  In  Lorymer  v. 
Lorymerv.  Smith,  («)  the  purchascr  asked  to  look  at  the  bulk  of 
^^^^-  1400  bushels  of  wheat,  which  he  had  bought  by  sample, 

and  on  a  refusal  by  the  vendor  to  show  it,  said  he  would  not  take  it. 

entire.  To  render  the  plaintiff's  position  installment  pajments,  a  failure  to  make  a 
logical  it  is  neoeesarj  to  take  a  step  for-  payment  at  the  time  specified  justifies  an 
ward,  and  hold  that  such  a  transaction  abandonment  of  the  work,  and  entitles 
oonstitutes  several  and  independent  con-  the  contractor  to  receive  a  reasonable 
tracts.  Then  of  course,  it  follows  that  a  compensation  for  the  work  actually  done." 
failure  as  respects  one  of  several  succes-  In  Bradley  v.  King,  44  111.  339,  341,  the 
sive  deliveries,  affords  no  right  to  rescind  contract  was  to  deliver  lumber  in  install - 
in  regard  to  those  yet  to  be  made.  And  ments,  payable  on  delivery  of  each  lot. 
this  step,  after  much  apparent  doubt  and  Laurence,  J.,  said :  **  The  obligation  was 
hesitation,  the  English  courts  have  taken,  payment  on  delivery.  If  the  purchasers 
It  was  the  necessary  outgrowth  of  the  de-  refused  to  perform  this  obligation  on 
cision  in  Simpson  v.  Grippin,  which  over-  their  part,  the  vendors  were  excused  from 
ruled  Hoare  v.  Bennie.  In  our  own  coun-  further  delivery.  The  payment  for  the 
try  the  cases  are  inharmonious  and  the  lumber  at  the  time  of  its  receipt  was  a  con- 
question  unsettled.  I  shall  not  be  sur-  dition  precedent,  so  far  as  concerned  the 
prised  if  the  courts  here  finally  adopt  the  right  of  the  piaiiUiffs  to  demand  a  further 
English  rule.  I  say  this  not  because  I  delwery"  See  El  ting  Woolen  Go.  v.  Mar- 
think  it  wise  to  adopt  that  rule."  Mc-  tin,  5  Daly  417.  Morgan  v.  McKee,  77 
Kennan,  J.,  said :  *'I  concur  even  more  Penna.  228 ;  Webb.  v.  Stone,  24  N.  H. 
decidedly.  I  am  not  satisfied  that  the  282 ;  Sumner  «.  Parker,  36  N.  H.  449, 
weight  of  the  opinions  even  in  England,  454.  Since  writing  the  foregoing  note, 
is  with  these  decisions.  So  fiir  as  this  the  attention  of  the  editor  has  been  called 
country  is  concerned  it  cannot  be  said  to  a  note  by  Mr.  Lucius  S.  Landreih  to 
there  is  any  such  rule."  In  Cox  v.  Mc-  the  case  of  Norrington  v.  Wright,  in  the 
Laughlin,  52  Cal.  590,  597,  a  contractor  American  Law  Register,  vol.  21,  (N. 
stopped  work  on  his  contract  because  of  S.)  398,  in  which  Mr.  Landreth  comes  to 
non-payment  of  an  installment  due,  and  the  conclusion  with  Mr.  Benjamin  that 
brought  suit  on  the  contract  for  the  price,  the  weight  of  American  authority  sup- 
But  the  court  said  that  he  had  not  been  ports  the  Englisli  rule.  It  illustrates  the 
prevented  from  performing  and  therefore  complexity  of  the  subject  to  say  that  the 
could  not  sue  on  the  contract  without  per-  editor  of  this  work,  like  McKennan,  J.,  in 
forming.  But  it  was  suggested  to  the  Norrington  v.  Wright,  has  reached  the 
plaintiff  that  he  should  amend  and  prove  opposite  conclusion.  Many  of  the  deci- 
the  actual  value  of  his  labor  up  to  the  sions  cited  by  Mr.  Landreth  are  old. 
time  of  the  failure  to  pay,  and  the  court  Many  of  the  lat«  decisions  relied  on  by 
cite  Canal  Co.  v.  Gordon,  6  Wall.  561,  as  him  can  be  explained  on  other  grounds, 
deciding  that  "  where  a  contract  is  to  («)  1  B.  &C.  1. 
complete  a  structure,  with  agreement  for 
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A  few  days  afterwards  the  vendor  communicated  to  the  buyer  his 
readiness  then  to  show  the  bulk^  and  to  make  delivery  on  payment  of 
the  price.  Held,  by  the  King's  Bench,  that  the  buyer's  request  hav- 
ing been  made  at  a  proper  and  convenient  time,  and  refused,  he  had 
the  right  to  reject  the  sale.  In  this  case  a  usage  was  shown,  that  the 
buyer  had  the  right  of  inspection  when  demanded,  but  Abbott,  C.  J. 
said,  that  eveu  without  the  usage,  the  law  would  give  him  that  right. 

l^he  mutual  rights  and  obligations  of  the  parties  in  a  sale  by  sample 
are  discussed,  pofl^  Book  IV.,  Part  II.,  Ch.  1,  §  3,  Implied  Warranty 
of  Quality. 

§  911.  Other  instances  of  sales,  dependent  on  conditions  precedent, 
are  afforded  by  *'  sales  on  trial,''  or  "  approval,"  and  by 
the  bargain  known  as  "sale  or  return."     In  the  former  txiair  **on 

°  approval,'* 

class  of  cases  there  is  no  sale  till  the  approval  is  given,  "sale or 
either  expressly  or  by  implication  resulting  from  keeping 
the  goods  beyond  the  time  allowed  for  trial,  (t)    In  the  latter  case  the 
sale  becomes  absolute,  and  the  property  passes  only  after  a  reasonable 
time  has  elapsed,  without  the  return  of  the  goods. 

In  sales  "  on  trial,"  the  mere  failure  to  return  the  goods  within  the 
time  specified  for  trial,  makes  the  sale  absolute,  (u)  but  paUo^toro- 
the  buyer  is  entitled  to  the  full  time  agreed  on  for  trial,  JSSoSS?!*" 
as  he  is  at  liberty  to  change  his  mind  during  the  whole  J^^uriai* 
term,  and  this  right  is  not  affected   by  his  telling   the  *****^"*«- 
vendor  in  the  interval  that  the  price  does  not  suit  him,  if  he  still  re- 
tains possession  of  the  thing,  {x)  27 

(t)  Oitedy  with  approval,  aa  a  correct  Wjman,  100  Mass.  198,  illnstratee  this 

statement  of  the  law  by  Denman,  J.,  in  class  of  sales.    The  suit  was  for  the  price 

Eiphick  V,  Barnes,  6  C.  P.  D.,  at  p.  826.  of  a   horse    which  defendant   took    on 

(«)  Humphries  V.  Garyalho,  16  East  45.  trial,  agreeing  "  if  he  did  not  like  it  he 

(x)  Ellis  V,  Mortimer,  1  B.  A  P.  N.  B.  oould  return  it  in  as  good  condition  as  he 

257.    See^  also,    Elphick  v,  Barnes,   tU  got  it."    The  horse  ran  away  before  trial 

siipra.  and  was  injured  so  badly  that  it  could  not 

27.  Sales  on  Trial  are  on  Condition  be  removed  from  defendant's  stable. 
of  Approval  by  the  Buyer. — This  would  Three  weeks  after,  plaintiff  sued  for  the 
be  the  condition  implied  from  the  mere  price.  Wells,  J.,  said  :  "  The  sale  would 
fact  of  sale  on  trial.  But  the  condition  not  take  effect  until  defendant  should  de- 
might  be  on  trial  to  see  whether  the  thing  termine  the  question  of  his  liking.  An 
sold  answered  certain  representations,  in  option  to  purchase  if  he  liked  is  essentially 
which  case  the  buyer  would  be  bound  to  different  from  an  option  to  return  a  pur^ 
accept  it  if  it  did  answer  them,  whether  chase  if  he  should  not  like.  In  one  case 
he  was  satisfied  in  other  respects  or  not.  the  title  will  not  pass  until  the  option  is 
Clark  V.  Bice,  46  Mich.  308.    Hunt  v.  determined;    in  the    other  the  property 
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passes  at  once,  subject  to  the  right  t^j  re-    the  dissatisfaction   must  be  actual,  not 
flcind  and  return.    A  mere  failure  to  re-    pretended.    Several  of  these    cases  are 
turn  the  horse  within  the  time  agreed  may    stated  and  others  are  cited  ante  {  51,  note 
be  a  breach  upon  which  plaintiff  is  en-    17,  "  Illusory  Sales." 
titled  to  a  remedy,  but  has  no  such  legal        Sales  on  Trial  Coupled  with  a  War- 
effect  as  to  convert  the  b&ilment  into  a    ranty. — A  sale  of   a  machine,  if  it  is 
sale.    It  might  be  evidence  of  a  deter-    '' satisfactory  or  does  what  is  claimed  for 
mination  by  the  defendant  of  his  option  to    it,"  is  obligatory  on  the  buyer,  if  the  ma- 
purchase — but  it  would  be  only  evidence,    chine  answers  the  warranty,  whether  the 
In  this  case  the  accident  to  the  horse,  be-    buyer  is  satisfied  or  not    Clark  v.  Bice, 
fore  an  opportunity  was  had  for  trial  in     46  Mich.  308.    A  machine  sold  on  trial 
order  to  determine  the  option,  deprives  it    may  be  sold  with  a  warranty,  and  in  such 
of  all*  force,  even  as  evidence.    The  ao-    case,  though  the  machine  be  returned,  an 
tion,  being  founded  solely  upon  an  al-    action  will  still  lie  on  the  independent 
l^ed  sale  of  the  horse  for  an  agreed  price^    contract  of  warranty.    Thus,   in  North- 
cannot  be  maintained  upon  the  evidence    wood  v.  Bennie,  3  Ont  A  pp.  37,  affirming 
reported."    See    Mowbray  v.    Cady,  40    S.  C,  28  U.  C.  C.  P.  202,  a  hay  press  was 
Iowa  604 ;  McCormick  v.  Basal,  50  Iowa    warranted  capable  of  pressing  ten  tons  of 
523 ;  Manny  v.  Glendinning,  15  Wis.  50 ;    hay  per  day,  and  was  returned  after  trial : 
Pitt's  Sons'  Co.  V.    Poor,   7  Brad.  24 ;    a  verdict  for  heavy  damages  was  given 
Southern  v,  Cunningham,  11  Bich.  533;    and  was  sustained  for  the  buyer's  losses 
Aiken  v.  Hyde,  99  Mass.  183.    In  Hart^    from  the  failure  of  the  machine  to  per- 
ford  Sorghum  Co.  v.  Brush,  43  Vt.  528,  a    form  as  represented.    And  in  Aultman  «. 
sugar  evaporator  was  taken  on  trial,  to  be    Theirer,  34  Iowa  272^  where  a  machine 
paid  for  if  the  buyer  liked  it.    The  buyer    was  taken  with  privilege  of  limited  trial 
used  it  the  whole  season,  but  did  not  give    and  was  warranted,  ^he  buyer  was  held 
it  a  proper  trial  and  refbsed  to  take  it.    bound  to  take  the  machine  because  he  ez 
He  was  sued  for  the  prioe.    Wheeler,  J.,    oeeded  the  limit,  but  was  allowed  to  re 
said :  "  The  trial  was  to  ascertain  whether    coup  damages  for  breach  of  warranty, 
defendant  liked  it,  and  not  to  ascertain        Approval  may  be  Implied  from  Pail- 
whether  it  was  equal  to  the  recommenda-    ure  to  Return  or  to  Give  Notice  of 
tions.    To  this  trial  defendant  was  bound     Disapproval. — Such  failure  is  evidence 
to  bring  honesty  of  purpose — anything    for  the  jury.    Hunt  v.  Wyman,  100  Mass. 
short  would  not  determine   his  wishes    198,  stated  in  this  note  ante.    In  Waters 
fairly,  but  only  his  caprice  or  dishonor-    Heater  Co.  v.  Mansfield,  48  Vt.  378,  a 
ahle  design.    To  it  he  was  not  bound  to    water  heater  was  delivered  to  be  used 
bring  any  more  capacity  or  judgment    thirty  days,  to  be  paid  for  if*  satisfactory, 
than  he  had,  for  he  was  only  to  ascertain    otherwise   to   be    returned.    The  buyer 
his    own  wishes,    and   these    could    be    neither  tested  it  nor  returned  it,  nor  did 
measured  by  no  judgment  or  capacity  but    he  give  notice  of  r^ection  within  the 
his  own.    He  was  not  to  determine  what    time  limited,  and  he  was  held  liable  for 
would  be  the  wishes  of  ordinary  persons    the  contract  price ;  and  it  was  held  in- 
under  like  circumstances."    To  the  same    competent  to  show  that  the  buyer  had  dis- 
effect  see  McCarren  «.  McNulty,  7  Gray    covered  after  the  time  for  trial  expired, 
139;  Brown  v,  Foster,  113  Mass.  136;    that  such  a  heater  had  been  rejected  by 
Zaleski  v.  Clark,  44  Conn.  218.    But  see    another  person  who  had  tested  it.    See 
Daggett  V.  Johnson,  49  Vt.  345,  and  dis-    Delamater  v.  Chappell,  48  Md.  244,  253 ; 
senting  opinion  of  Judge  Brady  in  Gray    Jackson  v.  McLane,  7  Blackf.  50 ;  Fair- 
r.  N.  J.  Central  B.  B.,  11  Hun  70,  that    field  v.  Madison  Manuf'g  Co.,  88  Wis, 
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346;  Bay  lias  v.  Hennessey,  64  Iowa  11;  cepted  the  machine,  and  would  not  be 

Moore  v.  Piercy,  1  Jones  131.    In  a  snit  heard  thereafter  to  allege  that  it  did  not 

by  the  same  company,   Waters    Patent  work  well." 

Heater  Co.  «.  Smith,  120  Mass.  444,  on  a       Notice  of  Disapproval  or  Rejection. — 
like  sale,  the  buyer,  who  had  neglected  to  In  Dewey  v.  Erie  Borough,  14  Penna.  211, 
make  trial,  was  permitted  to  show  from  a  note  was  given  for  the  price  of  a  town 
the  results  of  trials  by  others,  that  the  clock,  payable  in  one  year,  "  conditioned 
heater  was  defective  in  certain  essential  that  the  said  clock  performs  to  the  satis- 
particulars,  and  must  fail  as  "theinevi-  faction  of  the  town  council."    In  a  suit 
table  result  of   the  construction  of  the  on  the  note  it  was  proven  that  the  clock 
mechanism."    The  implication  of  accept-  was  not  satisfactory,  but  the  suit  was  sus- 
ance  once  being  raised  the  property  is  in  tained  because  the  council  did  not  offer  to 
the  buyer,  though  the  seller  may  wish  to  return  it,  or  give  notice  of  dissatisfaction 
reclaim  it   Thus,  in  Witherby  i>.  Sleeper,  or  make  any  effort  to  give  notice.    This 
101  Mass.   138,  a  machine  was  sold  on  case  was  approved  and  followed  in  Spick- 
trial,  and  the  buyer  used  it,  neither  ac-  ler  v.  Marsh,  36  Md.  222.     As  to  what  is 
cepting  nor  rejecting  it.    The  seller  re-  reasonable  notice,  see  Hall  v.  Meriwether, 
plevied  it  because  of  non-payment,  but  it  19  Tex.  224.    In  The  Prairie  Farmer  Co. 
was  held  that  the  title  was  in  the  assignee  v.  Taylor,  69  111.  440,  the  suit  was  for  a 
of  the  buyer,  who  had  become  insolvent,  press  delivered  under  an  agreement  that 
In   Kahn  v,  Klabunde,  50  Wis.  235,  a  the  buyer  should  have  thirty  days  ''to 
mare  was  delivered  on  trial  '*  until  Tues-  determine  whether  to  keep  the  press  or 
day  night ;"  if  the  buyer  was  not  suited  not."    Scott,  J.,  said :  "  On  failure  of  ap- 
he  should  either  then  return  the  mare,  or  pellant  within  thirty  days  to  elect  whether 
let  her  stand  idle  until  called  for  by  the  it  would  keep  the  press  or  not,  the  right 
seller.    The  buyer  worked  the  mare  until  vested  at  onoe  to  recover  the  contract 
Friday,  when  the  seller  called,  and  the  price."    A  covenant,  by  the  seller,  **  to 
buyer  offered  to  return  her.    The  seller  keep  the  press  in  order  permanently," 
refused  to  receive  her,  and  sued  for  the  was  held  clearly  independent.    See  Lewia 
price.    Taylor,  J.,  said :    **  We  do   not  v.  Hubbard,  1   Lea  436.    In  Gibson  v. 
think  the  use  of  the  mare  after  Tuesday  Vail,  53  V t.  476,  the  sale  was  of  milk 
was  conclusive  evidence  against  defendant,  pans,  on  trial  for  thirty  days.    The  result 
but  we  think  such  use  was  a  fact  which  of  the  trial  was  a  "  disastrous  failure." 
should  have  been  submitted  to  the  jury,  Taft,  J.,  said,  in  a  suit  for  the  price : 
as  evidence  tending  to  show  that  he  had  "  The  duty  was  then  cast  upon  the  de- 
determined  to  keep  her  as  his  under  the  fendant  of  notifying  the  plain  tifl^  within 
proposed  contract   of    sale.      The    case  a  reasonable  time,  of  the  failure  of  the 
differs  essentially  from  Fairfield  v,  Madi-  trial,  that  he  might  retake  his  property, 
son  Manuf 'g  Co.,  38  Wis.  346.    In  that  unless  the  facts  excused  her  from  that 
case  it  was  expressly  agreed  by  Fairfield  obligation.    The  referee  finds  that  when 
'tliat  if  the  machine  frdled  to  work  he  the  plaintiff  was  applied  to  by  the  defend- 
should  lay  it  aside,  and  that  if  he  used  it  ant  as  to  how  the  defendant  should  notify 
more  than  two  daya^  he  would  consider  her  of  the  result,  she  replied  that  she 
the  warranty  fulfilled.'    And  this  court  would    come  and  see  for  herself.    She 
held  that  under  that  agreement  the  title  failed  to  do  so,  and  notice  was  not  given 
did  not  pass  until  Fairfield  had  tried  the  until  two  months  afterward.    We  think 
machine  for  the  two  days ;  but  if  he  used  the  defendant  was  under  no  obligation  to 
it  more  he  would  be  deemed  to  have  ao-  give  notice  of  the  result  to  the  plaintiff 
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§  912.  Where  a  party  is  entitled  to  make  trial  of  goods,  and  the 
When  trial  in-  ^^^  involves  the  oonsumption  or  destruction  of  what  is 
■mnptioS^f  tried,  it  is  a  question  of  fact  for  the  jury  whether  the 
what  is  triad,  quantity  consumed  was  more  than  necessary  for  trial,  for 
if  so,  the  sale  will  have  become  absolute  by  the  approval  implied 
from  thus  accepting  a  part  of  the  goods.  This  was  ruled  by  Parke,  B., 
in  Elliott  V.  Thomas,  (y)  and  approved  by  the  court  in  banc,  in  that 
case,  as  well  as  by  Martin  and  Bramwell,  BB.,  in  Lucy  v.  Mouflet.  (z) 

In  Okell  V,  Smith,  (a)  Bayley,  J.,  also  held,  that  where  certain  cop- 
^    ^    ^        per  pans  had  been  used  five  or  six  times  by  the  defendant 

Question  ft>r         f         .  . 

jury,  If  goods     in  trials,  which  showed  them  not  to  answer  the  purpose 

usedmoretban  '  f      r 

toneoessaiyfor  intended,  it  was  a  question  for  the  jury  whether  the  de- 
_  .  ^    fendant  had  used  them  more  than  was  necessary  for  a  fair 

OkeU  •.  Smith.        .   ,    ^  "^ 

trial.  28 
*«8aieorie-  S  ^l^*  ^^^  bargain  called  "sale  or  return"  was  ex- 

turn."  plained  by  the  Queen's  Bench,  in  Moss  v.  Sweet,  (6)  to 

MosB-v.  Sweet,  ^^n  a  sale  with  a  right  on  the  part  of  the  buyer  to  re- 
turn the  goods  at  his  option,  within  a  reasonable  time,  and  it  was  held 
in  that  case  that  the  property  passes,  and  an  action  for  goods  sold  and 

delivered  will  lie,  if  the  goods  are  not  returned  to  the 
enstein  over-      seller  within   a  reasonable  time.     In   this  case,  Iley  v, 

ruled  "^ 

Frankenstein  (o)  was  overruled,  and  Lyons  v.  Barnes  {d) 
BaraMdisap-     was  Said  by  Patteson,  J.,  not  to  be  ''  very  good  law,"  as 

had  been  previously  intimated  by  Lord  Abinger,  C.  B., 
in.Bianchi  v.  Nash,  (e)  29 

§  914.  Li  a  case  before  the  Lords  Justices,  Ex  parte  White,  (/)  the 
2^^,!^  facts  were  that  Alfred  Nevill  was  a  partner  in  a  firm  of 

White.  Nevill  &  Co.     He  also  did  business  on  his  indwidual  ae- 

nuless  applied  to  for  that  pnrpoee."    To  £z  parte  Wingfidd,  10  Ch.  D.  591,  C.  A., 

the  same  efiect,  see  the  similar  case  of  at  p.  593.    See,  also,  remarks  on  the  case 

Smalley  v.  Hendrickson,  29  N.  J.  L.  871.  of  Moss  v.  Sweet,  in  Bay  v.  Barker,  4  Ex. 

(y)  3  M.  A  W.  170.  D.  279,  C.  A. 

(t)  5  H.  A  N.  229 ;  29  L.  J.,  Ex.  110.  (e)  8  Scott  N.  B.  889? 

(a)  1  Starkie  107 ;   and  see  Street  v.  (d)  2  Starkie,  39. 

Blay,  2  B.  &  Ad.  456.  («)  1  M.  &  W.  546 ;  and  see  Bailey  v. 

28.  See  Aultman  v,  Theirer,  34  Iowa  Goldsmith,  Peake  56,  78;   Beverley  «. 

272 ;  Kahn  v.  Elabnnde,  50  Wis.  286;  lineoln  Qasiight  Co.,  6  Ad.  A  £.  829. 

Bay  V.  Thompson,  12  Cash.  281 ;  Smith  v.  29.  See  past  note  80. 

Love,  64  N.  C.  439.  (/)  6  Ch.  397,  affirmed  by  Honse  of 

(6)  16  Q.  B.  493;  20  L.  J.,Q.  B.  167.  Lords,  sub.  twm.  Towle  v.  White,  21  W. 

See  Swain  v.  Shepherd,  1  M.  A  Bob.  223 ;  R  465. 
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count  with  Towle  &  Co.,  cottoo  manufacturers.  His  deal-  g^^  ^  ^^^^ 
ings  with  Towle  &  Co.  were  cond noted  as  follows:  they  Sg?edui2*°" 
consigned  goods  to  him  accompanied  by  a  price  list,  and  ^^^'^  B««ncy. 
he  sent  to  them  monthly  an  account  of  the  goods  he  had  soI(i,  debiting 
himseW  faith  the  price  given  in  the  price  lid,  giving  no  particulars  what- 
ever as  to  his  sales ;  and  in  the  next  month  he  paid  according  to  his 
accounts  thus  rendered.  He  frequently  had  the  goods  received  from 
Towle  &  Co.  dyed  or  bleached  before  selling  them,  but  he  gave  no 
account  of  this  to  Towle  &  Co.  and  did  not  charge  them  with  the  ex- 
pense. By  an  arrangement  between  Nevill  and  his  partners  he  paid 
to  the  credit  of  the  firm^s  general  account  the  money  received  by  him 
from  the  sale  of  Towle  <&  Co.'s  goods,  and  when  he  made  payments  to 
Towle  &  Co.  he  sent  them  either  bills  received  from  the  purchasers  of 
the  goods,  subject  to  a  discount  which  Towle  &  Co.  charged  against 
him  in  their  books,  or  cheques,  or  both ;  and  when  cheques  were  sent 
they  were  always  drawn  by  the  firm  of  Nevill  &  Co.  Nevill  dealt 
with  his  own  firm  as  his  bankers ;  he  had  a  private  account  with  them 
of  all  moneys  paid  in  and  drawn  out  in  matters  not  relating  to  the 
partnership,  and  this  account  included  many  entries  not  at  all  con- 
nected with  the  goods  of  Towle  &  Co.  Nevill  &  Co.  became  bank- 
rupt, and  there  was  a  balance  in  favor  of  Alfred  Nevill  on  their  books 
in  the  above-mentioned  private  account,  and  Towle  &  Co.  claimed  that 
this  was  trust  money  improperly  paid  by  Nevill  to  his  firm,  with 
knowledge  by  the  latter  of  the  trust ;  and  it  was  not  disputed  that  the 
balance  in  Nevill's  favor  on  the  private  account  arose  chiefly  from  the 
proceeds  of  the  goods  received  from  Towle  <&  Co. 

§  915.  On  these  facts  both  the  Lords  Justices  (James  and  Mellish) 
decided  that  the  true  contract  between  Nevill  and  Towle  <&  Co.  was 
not  an  agency,  by  which  the  former  on  a  dd  credere  commission  sold 
goods  on  behalf  of  the  latter,  but  that  it  was  one  of ''  sale  or  return," 
that  the  money  received  by  Nevill  for  the  goods  was  his  own  money 
arising  out  of  the  sale  of  his  own  goods,  the  property  in  the  goods  pass- 
ing to  himself  as  soon  as  by  his  sale  he  put  it  out  of  his  power  to  return 
them. 

James,  L.  J.,  said  that  NevilPs  unquestioned  authority  to  deal  with 
the  goods  as  above  described,  was  ''  quite  inconsistent  with  the  notion 
that  he  was  acting  in  a  fiduciary  character  in  respect  of  those  goods. 
If  he  was  entitled  to  alter  them,  to  manipulate  them,  to  sell  them  at 
any  price  he  thought  fit  after  such  manipulation,  and  was  still  only 
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• 

liable  to  pay  for  them  at  a  price  fixed  beforehand  without  any  referenoe 
to  the  price  at  which  he  had  sold  than,  or  to  anything  else  than  the  fact 
tliat  he  had  sold  them  in  a  particular  month,  it  seems  to  me  impossible 
to  say  that  the  produce  of  the  goods  so  sold  was  the  money  of  the  con- 
signors, or  that  the  relation  of  vendor  and  purchaser  existed  between 
Towle  &  Co.  and  the  different  persons  to  whom  Nevill  sold  the  goods. 
*  *  *  It  appears  to  me,  therefore,  to  be  the  necessary  conclusion, 
that  as  regards  these  transactions  Mr.  Nevill  was  in  the  position  of  a 
person  having  goods  '  on  sale  or  return/  " 

Mellish,  L.  J.,  was  of  the  same  opinion,  and  after  stating  the  fact 
that  Nevill's  purchase  was  at  a  fixed  price  and  a  fixed  time  for  pay- 
ment, said,  "  Now  if  it  had  been  his  duty  to  sell  to  his  customers  at 
that  price,  payable  at  that  time,  then  the  course  of  dealing  would  have 
been  consistent  with  his  being  merely  a  del  credere  agent,  because  I  ap- 
prehend that  a  dd  credere  agent,  like  any  other  agent,  is  to  sell  accord- 
ing to  the  instructions  of  his  principal,  and  to  make  such  contracts  as 
he  is  authorized  to  make  for  his  principal ;  and  he  is  distinguished 
from  other  agents  simply  in  this,  that  he  guarantees  that  those  persons 
to  whom  he  sells  shall  perform  the  contracts  which  he  makes  with 
them ;  and  therefore  if  he  sells  at  the  price  and  upon  the  credit  author- 
ized by  his  principal,  and  the  customer  pays  him  according  to  his  con- 
tract, then  no  doubt  he  is  bound,  like  any  other  agent,  as  soon  as  he 
receives  the  money,  to  hand  it  over  to  his  principal.  But  if  the  con- 
tfignee  is  at  liberty  to  sell  at  any  price  he  likes,  and  receive  payment  at 
any  time  he  likes,  but  is  to  be  bound  if  he  sells  the  goods  to  pay  the 
consignor  for  them  at  a  fixed  price  and  a  fixed  time,  in  my  opinion^ 
whatever  the  parties  may  think,  their  relation  is  not  that  of  principal 
and  agent,  *  *  *  and  in  point  of  law,  the  alleged  agent  in  such 
a  case  is  making  on  his  own  account  a  purchase  from  his  alleged  prind- 
pal  and  is  again  resellitig"  30  • 

30.  Sale  or  Return. — In  these  cases  mortgaged  it,  and  it  was  held  that  the 

the  title  passes,  the  buyer  reserving  a  .  mortgagee  obtained  no  lien,  the  buyer 

right  to  return,  which  is  in  effect  a  right  having  acquired  the  title  and  never  hav- 

to  resell  to  his  vendor.    Until  the  option  ing  parted  with  it    BoUes  v.  Steams,  11 

to  return  is  exercised,  title  remains  in  the  Gush.  320 ;  Martin  v.  Adams,  104  Mass. 

buyer.    Thus,  in  Stevens  v.  Cunningham,  262;    McKinney  v.  Brad  lee,  117   Mass. 

8  Allen  491,  the  seller,  under  an  agree-  321 ;    MofByn  v.  Hathaway,   106  Mass. 

ment  for  sale  or  return,  refused  to  take  414 ;  Schlessinger  v.  Stratton,  9  R.  I.  578, 

back  an  engine  sold,  but  agreed  to  take  it  681 ;   Dearborn  v.  Turner,  16  Me.   17  ; 

to  his  shop,  and  pay  for  the  use  of  it.    He  Crocker  o.  Gul lifer,  44  Me.  491,  Boswell 

took  it  back  under  this  arrangement  and  v.  Bicknall,  17  Me.  344  ;  Perkins  v.  Doug- 
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§  916   In  Head  v.  Tattersall,  (g)  the  plaintiff  on  Monday^  the  13th 
of  March^  bought  at  the  defendant's  auction  a  horse  de-  ..g^^orw- 
scribed  in  the  catalogue  as  "  having  hunted  with  the  Bi-  ^^'  tojva^d 
cester  and  Duke  of  Grafton's  hounds/'  and  learned  after  £  ^SLS^ 
the  sale  that  this  was  not  true,     A  condition  of  the  sale  ^  S«^5^'- 

laflft,  20  Me.  817  ;  Soathwick  v.  Smith,  29  aniold  books  might  be  retomed,  and 
Me.  228.  The  case  of  Ex  parte  White,  should  be  credited  at  $18.60  per  oopj,  to 
stated  in  the  text,  was  followed  in  the  Benson.  Under  this  contract  it  was  held 
very  similar  case  of  Natter  v,  Wheeler,  2  that  the  property  in  the  books  in  the 
Low.  Dec.  346.  In  that  case  the  mann-  hands  of  Benson's  agents  remained  in  the 
facturer  of  goods  kept  a  quantity  stored  publisher,  and  that  therefore  the  books 
in  the  shop  of  one  Q«ar  for  which  he  were  not  liable  to  the  debts  of  Benson, 
paid,  or  which  were  charged  to  him,  at  a  Bigelow,  J.,  said :  "  By  construing  this 
fixed  tariff  whenever  he  made  a  sale,  the  contract  as  a  contract  of  sale,  by  which 
profit  belonging  to  him.  Lowell,  J.,  the  property  became  vested  in  Benson, 
said :  ''  As  to  the  goods  which  had  been  we  should  be  led  to  the  absord  concln- 
consigned  to  G^ear,  he  should  be  consid-  sion  that  a  vendee,  to  whom  the  absolute 
ered  as  the  purchaser,  subject  only  to  the  right  o£  property  had  passed,  could  still  re- 
understanding  that  he  was  neither  the  tain  the  right  of  returning  it  to  his  ven- 
owner  of  them,  nor  liable  to  pay  for  them,  dor."  The  case  was  clearly  one  of  sale 
until  he  had  succeeded  in  finding  a  pur-  or  return.  There  is  no  absurdity  in  sell- 
chaser,  but  when  he  did  sell,  he  imme-  ing  property  and  agreeing  to  buy  it  back, 
diately  became  the  principal,  and  the  de-  The  risk  of  the  property  was  thrown  upon 
fendants  ceased  to  have  the  rights  of  a  Benson,  and  the  chances  of  profit  were 
consignor,  and  could  not  follow  the  goods  his.  He  was  not  a  mere  selling  agent, 
or  their  proceeds  as  undisclosed  princi-  for  the  entire  proceeds  of  his  sales  came 
pab."  See  In  re  Linforth,  4  Sawy.  370 ;  to  him,  bein'g  paid  to  the  publisher  as  a 
Merrill  v,  Binker,  Bald.  528.  Tlie  only  pledge  to  secure  Benson's  debt.  See  Pow- 
American  cases  which  this  editor  has  der  Co.  v.  Burkhardt,  97  U.  8.  110 ;  Ditt- 
noticed  in  conflict  with  the  principles  mar  v.  Norman,  118  Mass.  319,  stated  anU 
above  stated  in  the  text  and  in  this  note,  i  2,  note  6,  and  see  under  said  note 
are  two  Massachusetts  cases.  One  is  ''Sale  or  Consignment  to  Sell"  and 
Schenck  v.  Saunders,  13  Gray  37,  already  ''  Sale  or  Hiring  of  Services  upon  Chat- 
stated  and  criticised,  ante  {  2,  note  6,  tels."  If,  however,  the  delivery  is  under 
"  Sale  or  Hiring  of  Services  upon  Chat^  an  express  bailment,  with  leave  to  the 
tels."  The  other  is  Eld  ridge  v.  Benson,  bailee  to  purchase,  no  title  passes  until 
7  Cush.  483.  In  that  case  the  contract  the  option  to  purchase  is  exercised.  See 
was  made  by  a  bouk  publisher  with  one  aerUe  i  2,  note  6.  Chamberlain  v.  Smith, 
Benson  to  deliver  to  agents,  chosen  by  44  Penna.  431.  On  a  contract  for  sale  or 
Benson,  copies  of  a  certain  literary  work  return,  no  definite  time  being  limited,  if 
to  be  sold  by  such  agents,  who  should  re-  on  demand  the  buyer  refuses  to  pay  for  or 
mit  proceeds  of  sale  to  the  publisher,  return  the  goods,  the  seller  may  treat  the 
The  books,  when  delivered  by  the  pub-  sale  as  absolute  ^d  recover  the  price, 
lisher,  were  to  be  charged  to  Benson  at  Jones  v.  Wright,  71  111.  61. 
113.50  per  copy,  and  all  remittances  from  (g)  L.  B.,  7  Ex.  7. 
•gents  were  to  be  credited  U>  him.    Any 
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Head  V.  Tatter-  ^^  "  horscs  Dot  aosweriog  the  description  most  be  re- 
**"'  turned  before  6  o'dock  on  Wednesday  evening  next, 

otherwise  the  purchaser  shall  be  obliged  to  keep  the  lot  with  all 
faults.''  Although  the  plaintiff  had  heard  of  the  above-stated  mis- 
description,  he  took  away  the  horse  on  trial,  as  he  did  not  buy  it  for 
bunting,  and  the  horse  while  on  its  way  to  the  plaintiff's  premises,  in 
charge  of  the  plaintiff's  servant,  took  fright  and  seriously  injured 
itself  by  running  against  the  splinter-bar  of  a  carriage.  The  plaintiff 
returned  the  horse  before  6  o'clock  on  Wednesday  evening,  and  the 
action  was  brought  to  recover  back  the  price  paid  to  the  auctioneer. 
The  jury  found  that  the  injury  to  the  horse  toas  not  caused  by  any 
default  of  plaint^.  Held,  that  the  injury  to  the  horse  did  not  deprive 
the  plaintiff  of  the  right  of  return,  and  that  the  special  contract  in 
the  case  made  it  an  exception  to  the  general  rule,  that  a  contract  of 
sale  cannot  be  rescinded  if  the  party  claiming  the  rescission  has  altered 
the  condition  of  the  thing  sold.  31 

§  917.  [And  applying  the  same  principle,  that  the  sale  is  only  oom- 
Biphiok*.  P^^^  when  the  time  limited  for  the  return  has  expired,  it 
^•™^'  was  held  in  Elphick  v.  Barnes,  (A)  where  the  buyer  had 

eight  days  to  return  a  horse,  and  the  horse  died  in  his  possession  be- 
fore the  end  of  that  time,  but  without  any  fault  of  his,  that  the  seller 
could  not  recover  the  price  in  an  action  for  goods  sold  and  delivered. 

In  Hinchclifie  v.  Barwick,  (i)  the  plaintiff  bought  a  horse  which 
Hinohoiiffev.  ^^  Warranted  a  good  worker.  The  form  of  condition 
^•'^^'^***-  was,  that  "  horses  warranted  good  workers,  whether  sold 

by  private  treaty  or  public  auction,  not  answering  such  warranty,  must 
be  returned  before  5  o'clock  of  the  day  after  the  sale ;  shall  be  then 
tried  by  a  person  to  be  appointed  by  the  auctioneer,  and  the  decision 
of  such  person  shall  be  final."  The  purchaser  did  not  return  the  horse 
within  the  time  specified,  but  brought  an  action  on  the  breach  of  war- 
ranty. Held,  on  demurrer,  that  the  purchaser's  only  remedy  was  to 
return  the  horse  within  the  time  I'mited  by  the  condition.  The  court 
laid  stress  upon  the  fact,  that  the  object  of  the  condition  was  to  pro- 
vide an  immediate  and  final  settlement  of  all  disputes  that  might  arise 
upon  the  warranty.] 

3ai6bydeearip.  §  ^^^'  When  the  vcudor  sells  an  article  by  a  particular 
SSJdiSS^JSS-  description,  it  is  a  condition  precedent  to  his  right  of  ao- 
'*^*''**  tion,  that  the  thing  which  he  offers  to  deliver,  or  has  de- 

31.  See  Hunt  v.  Wyman,  100  Man.  198,        (A)  5  C.  P.  D.  321. 
quoted  ante  note  27.  (i)  5  Ex.  D.  177,  C.  A. 


PABT  I.]  CONDITIONS.  799 

liveredj  should  answer  the  description.  Lord  Abinger  protested  against 
the  confusion  which  arises  from  the  prevalent  habit  of  treating  such 
eases  as  warranty,  sayini? :  ^'  A  eood  deal  of  confa<«ion 
has  arisen  in  many  of  the  cases  upon  this  subject^  from  the  not  loorron^, 
unfortunate  use  made  of  the  word  warranty.  Two  things 
have  been  confounded  together.  A  warranty  is  an  express  or  im- 
plied statement  of  something  which  a  party  undertakes  shall  be  part 
of  a  contract,  and  though  part  of  the  contract,  collateral  to  the  eoffpreaa 
object  of  iL  But  in  many  of  the  cases,  the  circumstance  of  a  party 
celling  a  particular  thing  by  its  proper  description  has  been  called  a 
warranty,  and  the  breach  of  such  a  contract  a  breach  of  warranty ; 
but  it  would  be  better  to  distinguish  such  cases  as  a  non-compliance 
with  a  contract  which  a  party  has  engaged  to  fulfill:  as  if  a  man 
offers  to  buy  peas  of  another  and  he  sends  him  beans,  he  does  not  per- 
form his  contract ;  but  that  is  not  a  warranty  ;  there  is  no  warranty 
that  he  should  sell  him  peas,  the  contract  is  to  sell  peas,  and  if  he  sell 
him  anything  else  in  their  stead,  it  is  a  non-performance  of  it/'  {j) 
There  can  be  no  doubt  of  the  correctness  of  the  distinction  here  pointed 
out.  If  the  sale  is  of  a  described  article,  the  tender  of  an  article 
answering  the  description  is  a  condition  precedent  to  the  purchaser's 
liability,  and  if  this  condition  be  not  performed,  the  purchaser  is 
•entitled  to  reject  the  article,  or  if  he  has  paid  for  it,  to  recover  the 
price  as  money  had  and  received  for  his  use ;  whereas,  in  case  of  war- 
ranty, the  rules  are  very  different,  as  will  appear  pod  (Book  V.,  Part 
II.,  Ch.  2.)  There  is  no  controversy  as  to  this  principle,  and  a  few 
only  of  the  more  modern  cases  need  be  referred  to,  as  affording  illus- 
trations of  its  application.  32 

{j)  In  Chanter  v.  Hopkins,  4  M.  &  W.  for  breach  of  warranty,  the  distinction 

399;  see,  also,  per  Lord  Blackburn,  in  loses  its  importance.    See  ante  ii62SetBeq, 

Shand  v.  Bowes,  2  App.  Cas.,  at  p.  480,  The  American  cases  almost  unanimously 

miUe  i  887.  treat  conditions  of  this  class  as  warranties. 

32.  A  Sale  by  Description  is  upon  The  distinction  is  often  very  narrow.   For 

Condition    that    the    Thing    Sold  instance,  our  author  classes  an  agreement 

Answers  the  Description. — Hedstrom  v.  that  the    article   sold  shall   correspond 

Toronto  Gar  Wheel  Co.,  31  U.  C.  C.  P.  to    a   sample    shown,    as    a    warranty, 

475.    The  importance  of  distinguishing  and  yet  it  is  not  easy  to  see  wherein, 

between  a  breach   of  condition  in   the  for    the   purpose   of    this    classification, 

•^juality  of  the  thing  sold,  and  a  breach  of  a  sale  by  sample  differs  from  a  sale  by 

warranty,  consists  in  the  remedy  as  ex-  description.    In  fact  a  sale  by  sample  is 

plained    in    the    text.     In   those  states,  a  sale  by  description.    The  article  sold  is 

^therefore,  where  an  avoidance  is  permitted  in  effect  described  as  corresponding  in 
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§  919.  Id  Niohol  v.  Grodts^  (k)  the  sale  was  of  ''foreign  refined  rape 
Kiohoi  9.  ^^^'  warranted  only  equal  to  samples.'^     Uie  oil  tendered 

^^***^*"-  oorreaponded  with  aampley  but  the  jury  found  that  it  was 

not ''  foreign  refined  rape  oil/'  Held^  that  a  sale  by  sample  has  refer- 
ence only  to  quality;  that  the  purchaser  was  not  bound  to  receive 
what  was  not  the  article  described^  Pollock,  C.  B.,  saying,  in  answer 
to  the  argument  that  there  .was  no  warranty  the  oil  should  be  refined 
rape  oil :  ''  It  is  not  exactly  a  warranty,  but  if  a  man  contracts  to  buy 
a  thing,  he  ought  not  to  have  something  else  delivered  to  him." 

In  Shepherd  v.  Kaine,  (Z)  a  vessel  was  advertised  for  sale  as  a  ''  cop- 
Shepherd*.  per- fastened  vessel,"  on  the  terms  that  she  was  to  be 
^■'"•-  "  taken  with  all  faults,  without  allowance  for  any  defects 

whatsoever."  She  was  only  partially  copper-fastened^  and  would  not 
be  called  in  the  trade  a  copper-fastened  vessel.  Held,  that  the  vendor 
was  liable  for  the  misdescription,  the  court  saying  that  the  words 
''  with  all  faults,"  mea;it  all  faults  which  the  vessel  might  have  ''con- 
sistently with  its  being  the  thing  described,"  t.  e.,  a  copper-fastened 
Taylor  V.  vcsscl.  88    But  in  the  very  similar  case  of  Taylor  v.  Bul- 

BaUen.  Icp,  (wi)  wherc  the  vessel  was  descril)ed  as  '*  teak-built," 

and  the  terms  were  "with  all  faults,  *  *  *  and  without  any 
allowance  for  any  defect  or  eiTor  whatever,"  it  was  held  that  the 
addition  of  the  word  "  error  "  distinguished  the  case  from  Shepherd 
V.  Kaine,  and  covered  an  unintentional  misdescription,  so  as  to  shield 
the  vendor,  in  the  absence  of  fraud,  from  any  responsibility  for  error 
in  describing  the  vessel  as  teak-built. 

kind  and  quality  to  the  sample,  while  in  changed,  and  the  remedj  by  repndiatioo 
sales  by  descripticm  the  kind  and  quality  has  become  impossible,  no  reason  sop- 
are  named.    In  Woloott  v.  Mount,  36  N.  ported  by  principle  can  be  advanced,  why 
J.  L.  262,  266,  Depue,  J.,  said :  "  The  he  should  not  have  npon  his  contract  such 
right  to  repudiate  the  purchase  for  non-  redress  as  is  practicable.     Whether  the 
conformity  of  the  article  delivered  to  the  action  shall  be  technically  considered  an 
description  under  which  it  was  sold,  is  action  on  a  warranty,  or  an  action  for  the 
universally    conceded.     That    right    is  non-performance  of  a  contract,  is  entirely 
founded  upon  the  engagement  of  the  ven-  immaterial."    See  American  decisions  on 
dor  by  such  description,  that  the  article  this  subject,  stated  poai  I  966,  note  24. 
delivered  shall  correspond  with  the  de-  (k)  10  Ex.  191 ;  23  L.  J^  Ex.  314. 
scription.    Substantially,  the  description  (/)  5  B.  A  Aid.  240;  and  see  Kain  v. 
is  warranted.    It  will  comport  with  sound  Old,  2  B.  A  C.  627. 
legal  principles  to  treat  such  engagements  33.  Followed  in  Henshaw  v.  Bobins,  9 
as  conditions  in  order  to  afford  the  pur-  Mete  83,  90 ;   Winsor  v,  Lombard,  18 
chaser  a  more  enlarged  remedy  by  rescis-  Pick.  57,  60 ;  Whitney  v.  Boaxdman,  118 
sion  111  an  he  would  have  on  a  simple  war-  Mass.  242,  247. 
ranty ;  but  when  his  situation  has  been  (m)  6  Ex.  779. 
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§  920.  In  Allan  v.  Lake,  (n)  it  was  held  that  a  sale  of  turnip-seed 
as  ^^  Skirving's  Swedes/'  was  not  a  sale  with  warranty  of 
quality,  but  with  a  description  of  the  article,  and  that  the 
contract  was  not  satisfied  by  the  tender  of  any  other  seed  than  '^  Skirv- 
ing's  Swedes.*'  S4 

In  Wieler  v.  Schiliszi,  (o)  the  sale  was  of  *^  Calcutta  linseed,  tale 
quahy^  and  the  article  delivered  contained  an  admixture  -^i^^, 
of  15  per  cent,  of  mustard,  but  it  came  from  Calcutta,  s^***"*""- 
and  there  was  a  conflict  of  testimony.  It  was  left  to  the  jury  to  say 
whether  the  article  had  lost  "  its  distinctive  character,"  so  as  not  to  be 
salable  as  Calcutta  linseed.  The  jury  so  found,  and  the  purchaser 
succeeded  in  his  action.  This  was  an  action  for  breach  of  warranty, 
but  although  maintained  as  such,  it  is  plain  that,  on  principle,  the  pur- 
chaser might  have  rejected  the  contract  in  toto. 

In  Hopkins  v.  Hitchcock,  {p)  the  plainti£&,  Hopkins  &  Co.,  had 
succeeded  to  the  firm  of  Snowden  &  Hopkins,  iron  manu- 
facturers, who  were  in  the  habit  of  stamping  their  iron 
"  S.  &  H."  with  a  crown.  The  defendants  applied  to  purchase  **  8. 
&  H.*'  iron  through  a  broker,  and  were  informed  that  all  iron  made 
by  the  firm  was  now  marked  '^H.  &  Co.''  The  defendants  then 
ordered  67  tons  of  the  iron,  and  the  broker  made  the  bought  note  for 
'^  67  tons  S.  &  H.  Crown  common  bars."  The  iron  on  delivery  was 
marked  "H.  &  Co."  and  rejected  by  the  defendants.  The  jury  found 
the  variation  in  the  brand  to  be  of  no  consequence,  and  gave  a  verdict 
for  the  plaintiffi.  On  motion  for  new  trial,  the  court  refused  to  set 
aside  the  verdict,  holding  that  under  the  special  facts  and  circumstances 
of  the  case,  and  the  jury  having  negatived  that  the  mark  was  of  any 
consequence,  the  plaintifis  .had  delivered  the  goods  in  conformity  with 
the  description  in  the  contract. 

§  921.  In  Bannerman  v.  White,  (g)  the  sale  was  of  hops,  and  there 
was  a  known  objectionable  practice  of  using  sulphur  in  Bannennan  •. 
their  growth,  and  both  parties  knew  that  the  merchants  ^'^^*•• 
had  notified  the  growers  of  their  objection  to  buy  such  hops.     At  the 
time  of  the  sale  the  buyers  inquired,  before  asking  the  price,  if  sulphur 

(n)  18  Q.  B.  560.  C.  L.  521. 

34.  See  fMwt  1 966,  note  24,  where  several        ( j»)  14  a  B.  (N.  &)  66 ;  82  L.  J.,  0.  P. 

caues  of  salee  of  seeds  by  a  misdescription  154. 
are  Htated.  {q)  10  a  B.  (N.  8.)  844 ;  81  L.  J,  a  ^ 

(o)  17  C.  B.  619 ;  25  L.  J.,  C.  P.  89 ;  P.  28. 
and  see  Kirkpatrick  v.  Qowan,  9  Ir.  R 

3£ 
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bad  been  used,  and  the  seller  answered,  No.  The  sale  was  then  madvs 
by  sample^  and  the  delivery  corresponded,  and  the  buyer  took  posses- 
fiion,  but  afterwards  rejected  the  contract  on  discovering  that  sulphur 
iiad  been  used.  It  was  uncontroverted  that  the  defendant  would  not 
have  bought  if  the  fact  had  been  known  to  him,  and  that  he  could  not 
^1  the  hops  as  they  were,  in  his  usual  dealings  with  his  customers. 
The  jury  found  that  the  misrepresentation  as  to  the  use  of  sulphur 
was  not  willful,  thus  repelling  fraud,  but  that  ^'the  affirmation  that  no 
«ulphur  had  been  used  was  intended  between  the  parties  as  a  part  of 
the  contract  of  sale,  and  a  warranty  by  the  plaintiff.^'  Erie,  C.  J.,  in 
•delivering  the  decision  of  the  court,  said  that  in  deciding  the  effect  of 
this  finding,  '^  We  avoid  the  term  '  warranty/  because  it  is  used  in 
two  senses,  and  the  term  ^  condition/  because  the  question  is,  whether 
the  term  is  applicable.  Then  the  effect  is  that  the  defendant  required 
«nd  the  plaintiff  gave  his  undertaking  that  no  sulphur  had  been  used. 
This  undertaking  was  a  preliminary  stipulation^  and  if  it  had  not  been 
given,  the  defendant  would  not  have  gone  on  with  the  treaty,  which 
resulted  in  the  sale.  In  this  sense,  it  was  the  condition  upon  which 
the  defendant  contracted."  Held,  that  plaintiff  had  not  fulfilled  the 
condition^  and  could  not  enforce  the  sale. 

§  922.  In  Joeling  v,  Kingsford^  (r)  the  sale  was  of  oxalic  acid^  and 

joaUns  V.  ^^  ^^^  ^°  examined  and  approved,  and  a  great  part  of 

KiDg^ord.        ii;  jjg^  \yy  ^jjg  purchaser,  and  the  vendor  did  not  warrant 

quality.  On  analysis,  it  was  afterwards  found  to  be  chemically  im- 
pure^ from  adulteration  with  sulphate  of  magnesia,  a  defect  not  visible 
to  the  naked  eye^  nor  likely  to  be  discovered  even  by  experienced  per- 
sons. There  were  two  counts  in  the  declaration,  one  for  breach  of 
xsontract  to  deliver  '^  oxalic  acid/'  the  other  for  breach  of  warranty 
•that  the  goods  delivered  were  "  oxalic  acid."  Erie,  C.  J.,  told  the 
jury  that  there  was  no  evidence  of  a  warranty,  and  that  the  question 
was  whether  the  article  delivered  came  under  the  denomination  of 
oxalic  acid  in  commercial  language.  The  jury  found  for  the  plaintiff. 
Held,  in  banc,  that  the  direction  was  right. 

§  923.  In  Az^ar  v.  Casella,  («)  the  plaintiff  sold  cotton  to  the  de- 
fendants through  a  broker,  by  what  was  known  as  a  cer- 
tified London  contract^  in  the  following  words:     "Sold, 
by  order  and  for  account  of  Messrs.  J.  C.  AzSmar  &  Ck>.y  to  Messrs. 

(r)  18  C.  B.  (N.  S.)  447;  32  L.  J.,  a        («)  L.  B^  2  G.  P.  481-e77  in  error; 
P.  W.  86  L.  J.,  C.  P.  124. 


•. 
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A.  Casella  &  Co.^  the  following  cotton,  viz.,  o  1^8  bales  at  25<i.  per 
pound,  expected  to  arrive  in  London  per  Cheviot,  from  Madras.  The 
cotton  ffitaranteed  equal  to  sealed  sample  in  our  possession,  &c."  The 
sealed  sample  was  a  sample  of  "Long-staple  Salem  cotton;"  the 
cotton  turned  out,  when  landed,  to  be  not  in  accordance  with  the 
sample,  being  "Western  Madras."  The  contract  contained  a  clause | 
"  Should  the  quality  prove  inferior  to  the  guarantee,  a  fair  allowance 
to  be  made/'  It  was  admitted  that  Western  Madras  cotton  is  inferior 
to  Long-staple  Salem,  and  requires  machinery  for  its  manufacture  dif- 
ferent from  that  used  for  the  latter.  Held,  that  this  was  not  a  case  of 
inferiority  of  quality ,  but  difference  of  kind;  that  there  was  a  condition 
precedent,  and  not  simply  a  warranty,  and  that  the  defendants  were  not 
bound  to  accept. 

On  error,  to  the  Exchequer  Chamber,  the  judgment  of  the  court  be- 
low was  unanimously  confirmed,  without  hearing  the  defendants'  coun- 
sel. 86 

§  924.  Lord  Tenterden  held  in  two  cases  {{)  at  Nisi  Prius,  that  a 
vendor  could  not  recover  for  books  or  maps  sold  by  a  de-  Book«and 
scription  or  prospectus,  if  there  were  any  material  differ-  J^i'^tJ***" 
ence  between  the  book  or  map  furnished  and  that  described  p"^p~*^- 
in  the  prospectus. 

Under  this  head  may  also  properly  be  included  the  class  of  cases  in 
which  it  has  been  held  that  the  vendor  who  sells  bills  of 
exchange,  notes,  shares,  certificates,  and  other  securities  is  tiestim^ed ' 
bound  not  by  the  collateral  contract  of  warranty,  but  by  they  are  genu- 
the  principal  contract  itself,  to  deliver  as  a  condition  pre- 
cedent that  which  is  genuine,  not  that  which  is  false,  counterfeit,  or 
not  marketable  by  the  name  or  denomination  used  is  describing  it.  36 

35.  See  Lyon  v.  Bertram,  20  How.  160.    solvencj  of  the  maker,  does  warrant  that 
(i)  Paton  V.  Duncan,  3  G.  A  P.  336,  and    the  bill  or  note  is  not  forged  or  fictitious, 

Teesdale  v,  Anderson,  4  C.  A  P.  198.  that  it  is  what  it  appears  to  be."  So  where 

36.  Sale  of  Securities.  ImpliedCon-  bonds  were  issned  by  town  officers  without 
dition  of  Qenuineneas. — Where  secu-  authority,  one  who  boys  such  bonds  from 
rities  sold  as  genuine  prove  worthless  the  the  holder  as  genuine  can  recover  back 
sale  may  be  avoided.  See  ante  J  619,  note  the  price  if  they  prove  void.  See  Cabot 
10.  The  American  cases  hold  that  there  Bank  o.  Morton,  4  Gray  156;  Wood  o. 
is  an  implied  warranty  that  securities  Sheldon,  42  N.  J.  L.  421 ;  Thrall  v.  New- 
sold  are  genuine  and  not  forgeries.  In  ell,  19  Vu  208;  Smith  v.  McNair,  19 
Bwansey  v,  Parker,  50  Penna.  441,  450,  Kan.  330.  See  Stoolfire  v,  Boyse,  71  111. 
Strong,  J.,  said :  "  A  transferrer  even  by  223,  stated  ante  {  897,  note  23.  But  see 
delivery  of  a  note  or  bill  of  exchange,  Lettauer  v.  Gk>ldman  72  N.  Y.  506,  ques- 
ihongh  he  does  not  generally  warrant  the  tioned  in  Wood  v.  Sheldon,  supra 
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Thas^  in  Jonee  v.  Bjde,  (u)  it  was  held  that  the  vendor 
**^*'  of  a  forged  navy  bill  was  boand  to  return  the  money 

received  for  it. 

§  926.  In  Young  «.  Cole^  (x)  the  plaintiff,  a  stock  broker,  was  em- 
ployed by  the  defendant  to  sell  for  him  four  Grautemala 
bonds,  in  April,  1886,  and  it  was  shown  that  in  18£9,  un- 
stamped Ghiutemala  bonds  had  been  repudiated  by  the  government  of 
that  state,  and  had  ever  since  been  not  a  marketable  oonimodity  on  the 
stock  exchange.  The  defendant  received  the  price  on  the  delivery  of 
unstamped  bonds,  both  parties  being  ignorant  that  a  stamp  was  neces- 
sary. The  unstamped  bonds  were  valueless.  Held,  that  the  defend- 
ant was  bound  to  restore  the  price  received.  Tindal,  C.  J.,  saying  that 
the  contract  was  for  real  Gautemala  bonds,  and  that  the  case  was  just 
as  if  the  contract  had  been  to  sell  foreign  coin,  and  the  defendant  had 
delivered  counters  instead.  **  It  is  not  a  question  of  warranty,  but 
whether  the  defendant  has  not  delivered  something  which,  though  re- 
sembling the  article  contracted  to  be  sold,  is  of  no  value.'' 

In  Westropp  v.  Solomon,  (y)  the  same  rule  was  recognised,  and  it 

WflHioppv.  ^^  *^  ^^^^  ^^^^  '^  ^^^^  cases,  nothing  further  was  re- 
***®™*^-  coverable  from  the  vendor  than  the  purchase  money  he 

bad  received,  and  that  he  was  not  responsible  for  the  value  of  genuine 
shares. 

§  926.  In  GK>mpertz  v.  Bartlett,  (2;)  the  sale  was  of  a  foreign  bill  of 
Gompettev.  exchange:  it  turned  out  that  the  bill  was  not  a  foreign 
^•'**^-  bill,  and  therefore  worthless,  because   unstamped.     The 

purchaser  was  held  entitled  to  recover  back  the  price,  because  the  thing 
,^_,    .  sold  was  not  of  the  kind  described  in  the  sale.     But  in 

Inpoioy  V. 

Brown.  Poolcy  V.  Browu,  (a)  where  the  plaintiff  bought  foreign 

bills  from  the  defendant,  and  by  the  stamp  act,  1864,  (6)  it  was  the 
duty  of  the  seller  to  cancel  the  stamp  before  he  delivers,  and  of  the 
buyer  to  see  that  this  is  done  before  he  receives,  and  both  parties  neg- 
lected this  duty,  so  that  the  buyer  was  unable  to  recover  on  the  bills, 
Erie,  C.  J.,  and  Keating,  J.,  were  of  opinion  that  the  buyer,  who  was 

(«)  6  Tannt  488.  made  at  any  place  out  of  the  United 

(x)  8  Bing.  N.  C.  724.  Kingdom,  Bhall  for  the  purpones  of  the 

(y)  8  C.  B.  345.  act  be  deemed  a  foreign  bill 

(0)  2  E.  A  B.  849;  28  L.  J.,  Q.  B.  65.  (a)  11  C.  B.  (N.  S.)  566;  31  L.  J.,  C. 

The  38  and  84  Vict,  c.  97,  {  52,   (the  P.  134. 

Stamp  Act^  1870,)  proyides  that  every  bill  (b)  17  and  18  Vict.,  c.  83,  {  5.    See, 

of  exchange,  purporting  to  be  drawn  or  now,  33  and  34  Vict,  c.  97,  J  24. 
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equally  in  fault  with  the  vendor  under  the  law,  oould  not  avail 
himself  of  the  principle  laid  down  in  Gompertz  v,  Bartlett ;  but 
Williams,  J.,  dissented  on  that  point,  though  the  court  was  unanimous 
in  holding  that  the  purchaser  had  by  his  own  laches  and  delay  lost  all 
right  to  complain,  under  the  special  circumstances. 

In  Gurney  v.  Womersley^  (c)  a  bill  of  exchange  was  sold  to  the 
plaintifi&y  on  which  all  the  signatures  were  forged  except  q„„^_  ^ 
that  of  the  last  endorser,  who  had  forged  all  the  pre-  wom«wiey. 
ceding  names,  and  Bramwell,  for  defendant,  made  a  strenuous  effort  to 
distinguish  the  case,  on  the  ground  that  in  Jones  t;.  Ryde,  and  Toung 
V.  Cole,  supraj  the  thing  sold  was  entirely  false  and  valueless ;  whereas 
in  this  case  the  last  endorser's  signature  was  genuine,  and  the  bill 
therefore  of  some  value.  But  it  was  held  that  a  party  offering  a  bill 
for  sale,  offers  in  effect  an  instrument  drawn,  accepted  and  endorsed 
according  to  its  purport. 

§  927.  But   it  is  a  question   for  £he  jury,   whether  Q„eettonoffcot 
the  thing  delivered  be  what  was  really  intended  by  both  32?^*^°*^ 
parties  as  the  subject  matter  of  the  sale,  although  not  ^Ynl^dU 
very  accurately  described.  87  bybothpartie.. 

Thus,  in  Mitchell  v,  Newhall,  (d)  the  sale  was  of  "  fifty  shares,"  in 
a  foreign  railway  company.    The  buyer  refused  to  receive  Mitoheu  v. 
from  the  plaintiff,  his  stock  broker,  delivery  of  a  letter  of  n*'^^"- 
allotment  for  fifty  shares.     Held,  that  he  was  bound  by  his  bargain, 
proof  having  been  made  to  the  satiBfaction  of  the  jury,  that  no  shares 
in  the  railway  had  yet  been  issued,  and  that  letters  of  allotment  were 

(e)  4  E.  A  B.  138 ;  24  L.  J.,  Q.  B.  46 ;  ferred  without  reooarse  by  a  second  en- 

aod  see,  also,  Woodland  v.  Fear,  7  R  A  B.  dorser.    The  first  endorsement  proved  to 

519 ;  26  L.  J.,  Q.  B.  202 ;  and  the  re-  be  a  forgery,  and  suit  was  brought  against 

marks  of  Blackburn,  J.,  on  the  principle  the  second  endorser.  The  court  said  it  was 

of  the  decisions  in  these  cases,  in  Ken-  for  the  jury  to  say  whether  the  plaintifi* 

nedy  v.  Panama  Mail  Co.,  L.  B.,  2  Q.  B.,  took  the  certificate  subject  to  every  risk 

at  p.  587.  of  genuineness  as  well  as  solvency.    The 

87.  In  Edwards  v.  Marcy,  2  Allen  486,  words  "  without  recourse "  alone  would 

the  purchaser  of  a  bond  of  a  railroad  not    exempt    the    defendant.    This  was 

company  sued  to  recover  back  the  price,  followed  in  Porter  v.  Bright,  82  Penna. 

on  the  ground  that  the  bond  stated  on  its  441,  where  it  was  held  that  if  the  jury  be- 

face  that  it  was  a  first  mortgage  bond,  lieved  that  the  seller  of  counterfeit  bonds 

whereas  it  was  not  so  in  fact.    It  was  left  told  the  buyer  that  he  would  guarantee 

to  the  jury  to  determine  whether  in  mak-  against  nothing  except  their  being  stolen, 

ing  the  purchase  the  buyer  relied  on  this  it  would  warrant  a  finding  that  the  buyer 

statement.    In  Ghamley  «.  Dulles,  8  W.  took  the  risk  of  their  genuineness. 

A  8.  353,  a  certificate  of  deposit  was  trans-  (d)  15  M.  &  W.  808. 
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oommonly  bought  and  sold  as  shares  in  this  companj  on  the  stock 
lAinert*.  cx^ihange.     And  in  Lamert  v.  Heath,  (e)  it  appeared  that 

^••***-  the  defendant,  a  stock  broker,  had  bought  for  the  plain- 

tiff scrip  certificates  of  shares  in  the  Kentish  Coast  Railway  Com- 
pany. These  scrip  certificates  were  signed  by  the  secretary,  and  issued 
from  the  offices  of  the  company,  and  were  the  subject  of  sale  and  pur- 
chase in  the  market  for  several  months,  when  the  scheme  was  aban- 
doned, and  the  company  repudiated  the  scrip  as  not  genuine,  on  the 
all^ation  that  it  was  issued  without  authority.  The  plaintiff  then 
sought  to  recover  back  the  price  from  the  stock  broker,  on  the  ground 
that  the  latter  had  not  delivered  genuine  scrip.  But  the  court,  with- 
out hearing  argument  on  the  other  side,  held  the  buyer  bound  by  his 
bai^in,  the  court  saying :  '^  If  this  was  the  only  Kentish  Coast  Rail- 
way scrip  in  the  market,  *  *  *  and  one  person  chooses  to  sell, 
and  the  other  to  buy  that,  then  the  latter  has  got  all  that  he  contracted 
to  buy.'^ 

In  Lamond  v,  Dnvall,  (/)  it  was  held  that  a  sale  was  conditional, 
Beeervationof  ^^^^^  ^^^  vcudor  had  reserved  power  to  resell  on  the 
£T?yw>rd!^  buyer's  default;  that  a  resale  on  such  default  was  a 
S?e*ooSdi^  rescission  of  the  original  sale ;  and  that  the  vendor  could 
•^^"^  not,  therefore,  maintain  aasumpsU  on  it,  his  proper  remedy 

being  an  action  for  damages  for  the  loss  and  expenses  of  the  resale. 

§  928.  [A  reference  should  be  made  here  to  the  important  decision 
im  lied  oondi-  ^^  Johusou  ».  Raylton,  {g)  where  the  majority  of  the 
voodfl'by^^  ^  Court  of  Appeal  held,  in  opposition  to  two  decisions  of  the 
SJ^SSS*^  Court  of  Session  in  Scotland,  (A)  that  on  the  sale  of  goods 
SLS^own"  by  a  manufacturer  of  such  goods,  who  is  not  otherwise  a 
""**^®'  dealer  in  them,  there  is  (in  the  absence  of  any  usage  in 

the  particular  trade,  or  as  regards  the  particular  goods,  to  supply  goods 
of  other  makers),  an  implied  condition  that  the  goods  shall  be  those  of 
the  manfacturer's  own  make,  and  the  purchaser  is  entitled  to  reject 
others,  although  they  are  of  the  quality  contracted  for.  (t)  ] 

(e)  15  M.  A  W.  487.  ser.)  1055 ;  Johnson  o.  NicoU,  18  Sc.  L.  R. 

(/)  9  Q.  B.  1080.  268 ;  8  Court  Bess.  Oaa.  (4th  sen)  437. 
(g)  7  Q.  B.  D.  438,  C.  A.  (i)  In  this  case  an  appeal  to  the  House 

(A)  West  Stockton  Iron  Co.  v.  Nielson,  of  Lords  was  lodged  but  afterwards  aban- 

17  Bo.  L.  B. 719;  7  Court  Sees.  Gas.  (4th  doned. 
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SECTION  I. — ^EZPfiESS  WABBANTT. 

§  929.  A  warranty  in  a  sale  of  goods  is  not  one  of  the  essential 
elements  of  the  contract,  for  a  sale  is  none  the  less  com- 
plete and  perfect  in  the  absence  of  a  warranty.     Bat  it  is 
a  collateral  undertaking, /ormin^jxir^  of  the  ooniraot  by  the  agreement 
of  the  parties  express  or  implied,  (a)     It  follows,  therefore,  that  ante- 
cedent representations  made  by  the  vendor  as  an  induce 

Anteoedent 

rapnaentar  fiien^^to  the  buyer,  but  not  forming  part  of  the  contract 
when  concluded,  are  not  warranties.  It  is  not,  indeed, 
necessaiy  that  the  representation,  in  order  to  constitute  a  warranty, 
should  be  simultaneous  with  the  conclusion  of  the  bargain,  but  only 
that  it  should  be  made  during  the  course  of  the  dealing  which  leads 
to  the  bargain,  and  should  then  enter  into  the  bargain  as  part  of  it  ^ 


(a)  Foster  v.  Smith,  18  C.  B.  156 ;  Mon- 
del  V.  Steel,  8  M.  &  W.  858;  Street  v. 
Blay,  2  B.  A  Ad.  456;  Chanter  o.  Hop- 
kinH,  4  M.  <&  W.  399. 

1.  A  Warranty  must  form  Part  of 
the  Contract  of  Sale. — ^In  Zimmerman 
V.  Morrow,  28  Minn.  367,  the  suit  was 
upon  an  alleged  warranty  in  the  sale  of  a 
hcrse,  and  the  complaint  set  up  that  be- 
fore plaintiff  bought,  the  defendant  told 
him  that  nothing  ailed  the  horse  but  a 
cold.  In  fact,  the  horse  had  the  glandent, 
of  which  he  died.  The  complaint  was 
held  insufficient.    Gilfillan,  C.  J.,  said: 


**  It  does  not  appear  under  what  circum- 
stances, nor,  except  that  it  was  before  the 
sale,  at  what  time,  defendant  told  plain- 
tiff what  is  stated  in  the  complaint  It  is 
not  stated  that  it  was  during  the  negotia- 
tions for  the  sale  or  in  any  way  eonnected 
with  them,  or  with  a  view  to  the  sale,  or 
to  induce  the  plaintiff  to  buy."  "  The 
fact  alleged  that  plaintiff  was  led  to  pur- 
chase by  the  representation  does  not  alter 
the  case,  for  there  being  no  fraud,  he  had 
no  right  to  rely  on  it,  unless  it  was  made 
in  such  a  manner,  and  under  such  cir- 
cumstances, as  gave  him  a  right  to  under- 
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Of  the  general  prinoipley  a  good  illustration  is  given  in  Hopuna  •. 
Hopkins  v.  Tanqueray,  (6)  where  the  plaintiflF  bought  a  ^^M>Q««»y- 
horse,  sold  at  auction,  without  warranty.  On  the  day  before  the  sale^ 
while  the  plaintiff  was  examining  the  horse  at  Tattersall's  stables,  the 
defendant  entered,  and  tliey  being  acquainted  with  each  other,  he  said 
to  the  plaintiff:  ^' You  have  nothing  to  look  for:  I  assure  you  he  is 
perfectly  sound  in  every  respect ;"  to  which  the  plaintiff  replied :  '^  If 
you  say  so,  I  am  satisfied,"  and  desisted  from  the  examination.  The 
horse  turned  out  to  be  unsound,  but  the  vendor  did  not  know  it  when 
he  made  the  representation^  so  that  there  was  no  pretence  for  a  charge 
of  fraud;  which  was  indeed  disclaimed  by  the  buyer,  who  stood  sim- 
ply on  the  point  that  the  conversation  was  a  private  warranty  to  him, 
although  the  auctioneer  put  up  the  horse  without  warranty.  But  all 
the  judges  held,  that  this  antecedent  representation  was  no  part  of  the 
corUr<ici  which  was  made  by  the  buyer  when  he  bid  for  the  horse ; 
that  it  was  a  representation  of  the  seller's  opinion  and  judgment  about 
the  horse,  for  which  he  could  not  be  made  responsible,  if  he  was  honest 
when  expressing  it.  ^  See  further  as  to  innocent  misrepresentation, 
ante  §§  614-616. 

§  930.  It  also  follows  from  what  precedes,  that  a  warranty  given 
Jifter  a  sale  has  been  made,  is  void,  unless  some  new  con-  y^^^^g^^y 
nideration  be  given  for  the  warranty.     The  consideration  !!(^^\iew 
already  given  is  exhausted  by  the  transfer  of  the  property  «*»^<*«»**<»- 

• 

■tend  that  defendant  intended  to  be  bonnd  note  27.    And  where  there  was  a  war- 

bj  it  as  part  of  the  oontrad  of  sale."  ranfy  and  an  agreement  for  retam  of  a 

8ee  Torkelflon  v.  Jorgenaon,  28  Minn.  888.  horae,  it  was  held  that  a  recovery  oould 

Bepresentations  in  an  advertisement  do  be  had  on  the  warranty  though  the  hone 

not  oonstitate  a  warranty  where  the  buyer  died,  and  so  could  not  be  returned.    Per- 

inspects  the  goods.    Calhoun  o.  Vecchio,  rine  v.  Serrell,  30  N.  J.  L.  454.    That  a 

S  Wash.  G.  C.  165 ;  McVeigh  v.  Messer-  warranty,  when  given,  is  an  essential  part 

smith,  5  Cranch  C.  G.  816.    In  Osbom  v.  of  the  contract  of  sale,  and  must  appei^ . 

Ckuiti,  60  N.  Y.  540,  Allen,  J.,  said :  '*  A  in  a  memorandam  to  satisfy  the  statute  of 

warranty  is  an  incident  only  of  consum-  frauds,  see  Peltier  v.  Collins,  3  Wend. 

mated   or  completed  sales,  and  has  no  459 ;  Boardman  v.  Spooner,  13  Allen  353, 

place  as  a  contract,  having  prssent  vital-  361/ and  see  ante  {  209.  note  6,  and  poH  2 

ity  and  force  in  an  executory  agreement  942. 

of  sala"    Damages  may  be  recovered  for  (b)  15  C.  B.  130 ;  28  L.  J.,  C.  P.  162 ; 

breach  of  warranty,  notwithstanding  the  and  see  per  Martin,   B.,  in  Studey  v, 

contract  permits  a  return  of  the  property,  Bailey,  1  H.  A  C.  405 ;  31  L.  J.,  Ex.  488; 

mod  it  has  been  returned.    See  Dike  v.  and  Camac  t.  Warriner,  1  C.  B.  856. 

dteitlinger,  23  Hun  241 ;  Northwood  v.  2.  See  Craig  «.  Miller,  22  U.  G.  C.  P. 

lennie,  8  Ont  App.  87,  stated  aiUe  I  911,  848. 
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in  the  goods  without  a  warranty^  and  there  is  nothing  to  support  the 
subsequent  agreement  to  warranty  unless  a  new  consideration  be 
given,  (o)  8 

It  further  follows,  and  such  is  the  general  rule  of  law,  that  no  war- 
Nowwimnty      ranty  of  the  quality  of  a  chattel  is  implied  from  the  mere 

^pUed^^y  ^*°^  ^^  ®*'®"  '^'*®  ^^^^  ^^  ^^^^  ^*^^  ^  caveat  emptor,  hy 
mmftoiof       which  is  meant  that  when  the  buyer  has  required  no  war- 

oooeatmmnor     "^*7>  ^®  takes  the  risk  of  quality  upon  himself,  (d)  4  and 
has  no  remedy  if  he  chose  to  rely  on  the  bare  representa- 
tions to  this       tion  of  the  vendor,  unless  indeed  he  can  show  that  rep- 
resentation to  be  fraudulent    To  this  rule  there  are  many 
exceptions,  (e) 

§  931.  In  regard  to  warranty  of  titles  inasmuch  as  it  is  an  essential 
Wamutjof  element  of  the  contract  of  sale  that  there  should  be  a 
^*'  transfer  of  the  absolute  or  general  property  in  the  thing 

(e)  Boeoorla  v.  Thomas,  3  Q.  6.  284.  and  288 ;  Hopkins  v.  Ttoqneray,  15  C  & 

8.  A  Warranty  Given  After  the  Sale  130 ;  23  L.  J.,  0.  P.  162. 

ia  Void  Unless  for  a  New  Considers-  4.  Caveat  Emptor. — See  onto  {  641, 

tion. — In  CoDgar  v.  Chamberlain,  14  Wis.  note  8,  and  see  post  note  23.    Bamszd  «l 

258,  264,  trees  were  ordered,  but  deliyered  Kellogg,  10  Wall.  383, 388.  "  With  regard 

so  late  that  the  buyer  refused  to  receive  to  the  g^oodness  of  wares  purchased,  the 

them,  whereupon  the  seller  agreed  that  if  vendor  is  not  bound  to  answer  unless  he 

the  buyer  would  accept  them,  he  would  expressly  warrant  them  to  be  sound  and 

warrant  them  against  injury  from  freezing,  good,  or  there  has  been  a  fraudulent  rep- 

This  was  held  a  new  and  valid  considera-  resentation— «n  affirmation  of  the  quality 

tion.  In  Vincent  V.  Leland,  100  Mass.  432,  known  to  the  vendor  to  be  false."    Dnn- 

cider  was  ordered  and  delivered.     The  can,  J.,  in  Jackson  o.  Wetherill,  7  8.  A 

price  was  fixed  afterwards  and  at  the  B.  480,  quoted  in  Warren  v.  Phila.  Coal 

same  time  a  warranty  was  given.    This  Co.,  83  Penna.  437 ;   Eagan  v.  Call,  34 

was  held  part  of  the  contract  of  sale,  and  Penna.  236 ;   Whitaker  v.  Eastwick,  75 

therefore  valid.    But  when  the  warranty  Penna.  229 ;    Heilbrunner  v.  Wayte,  51 

is  after  the  sale  and  without  new  consideiv  Penna.  259 ;  Mason  v.  Chappell,  15  Gratt 

ation,  it  is  void.    Hogins  v.  Plympton,  11  572,  582;  Bice  v.  Forsyth,  41  Md.  389, 

Pick.  97  ;  WUmot  v.  Hurd,  11  Wend.  584 ;  405 ;  Salisbury  v,  Stainer,  19  Wend.  158 ; 

Summers  o.  Vaughan,  35  Ind.  323 ;  More-  Mixer  o.  Cobnm,  11  Mete  559 ;  Winsor 

bouse  V.  Comstock,  42  Wis.  626 ;  Porter  «.  Lombard,  18  Pick.  57 ;  Wentworth   «. 

V.  Pool,  62  Ghi.  238;  Grant  v.  Cadwell,  8  Dows,    117  Mass.  14,    16 ;    Boberts   o. 

U.  C.  Q.  B.  161.  Hughes,  81  lU.  130 ;  Del.,  Lack.  A  W. 

(d)  Springwell  v.  Allen,  Aleyn  91,  and  B.  B.  v.  Blair,  28  N.  J.  L.  139 ;  Bichard- 

2  East  448  n. ;  Parkinson  v.  Lee,  2  East  son  v.  Bouck,  42  Iowa  185.    But  in  South 

814 ;  Williamson  v.  Allison,  2  East  446 ;  Carolina  the  rule  is  said  to  be  eaveai  venr 

Barley  v.  Garrett,  9  B.  &  C.  902 ;  Morley  ditor.     Barnard  v.  Yates,  1  NoU  A  M. 

V.  Attenboroiigh,  3  Ex.  500 ;  Ormrod  v.  142.    See  pott  note  32. 

Huth,  14  M.  &  W.  664 ;  Hall  v.  Conder,  (a)  PoU,  warranty  of  quality. 
2  a  B.  (N.  S.)  22;  26  L.  J.,  C.  P.  138 
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from  the  seller  to  the  buyer,  it  woald  seem  naturally  to  follow  that  by 
the  very  act  of  selling  the  chattel,  the  vendor  undertakes  to  transfer 
the  propeariy  in  the  thing,  and  thus  warrants  his  title  or  ability  to  sell, 
and  it  is  believed  that  such  is  the  true  rule  of  law,  but  the  question  is 
still  open  to  doubt,  as  will  presently  be  shown. 

§  932.  No  special  form  of  words  is  necessary  to  create  a  warranty.. 
It  is  nearly  two  hundred  years  since  Lord  Holt  first 

,  ^  No  speoial 

settled  the  rule,  in  Cross  v,  Gardner,  (/)  and  Medina  v.  form  of  words 

'  '  w  /  needed  to 

Stoughton,  ig)  which  BuUer,  J.,  in  1789,  laid  down  in  the  ^^  '^^^ 
opinion  given  by  him  in  the  famous  leading  case  of  Pas- 
ley  t7.  Freeman,  (A)  as  follows :  "  It  was  rightly  held  by  Holt,  C.  J., 
and  has  been  uniformly  adopted  ever  since,  that  an  affirmation  at  the 
time  of  a  sale  is  a  warranty,  provided  it  appear  in  evidence  to  have 
been  so  intended/'  (i)  5 

And  in  determining  whether  it  was  so  intended,  a  decisive  test  is 

(/)  GBTthew  90 ;  3  Mod.  261 ;  1  Show.  Causey,  4  Harring.  425 ;  Patrick  v.  Leach, 

68.  8  Neb.  680.  If  a  party  makes  repreeenta- 

{g)  1  Lord  Baym.  593 ;  Salk.  220.  tioDS  which  amount  to  a  warranty,  he  can- 

(h)  3  T.  B.,  at  p.  57 ;  2  Sm.  L.  C,  p.  not  avoid  their  effect  by  showing  that  he 

66  (ed.  1879.)  did  not  intend  to  warrant.    Smith  v.  Jus- 

(i)  See,  also,  Power  v.  Barham,  4  Ad.  A  Uce,   13   Wis.  600.    Some  of  the  older 

£.  743 ;  Shepherd  v.  Kain,  5  B.  A  Aid.  Pennsylvania  cases  are  very  strict  in  their 

240 ;  Freeman  v.  Baker,  5  B.  &  Ad.  797 ;  requirements  as  to  the  language  that  will 

Hopkins  v.  Tanqueray,  15  G.  B.  130;  23  constitute  a  warranty.    In  Wetherill  v. 

L.  J.,  C.  P.  162;  Taylor  v.  Bnllen,  6  Ex.  Neilson,  20 Penna.  448,  soda-ash  was  sold, 

779 ;  Powell  «.  Horton,  2  Bing.  N.  G.  the  seller's  agent  representing  it  as  he  was 

668 ;  Allen  v.  Lake,  18  Q.  B.  660 ;  Simond  authorised  to  do,  to  contain  ^'48  per  cent 

V.  Braddon,  2  G.  B.  (N.  S.)  324;  26  L.  J.,  English  test.''    The  court  refused  to  ad- 

G.  P.  198 ;  Hopkins  v.  Hitchcock,  14  G.  mit  testimony  to  show  that  the  ash  was 

B.  (N.  S.)  65 ;  32  L.  J.,  G.  P.  154 ;  Gowdy  far  below  48  per  cent.  English  test,  and 

9.  ThomaB,  36  L.  T.  (N.  S.)  22.  this  was  sustained  on  writ  of  error  on  the 

5.  Whether  the  Vy^ords  Used  Con-  ground  that  there  was  nothing  in  the  rep- 
stitute  a  Warranty  is  a  Question  of  resentations  of  the  agent  or  in  the  author- 
Intent. — Mason  v,  Ghappell,  15  Gratt,  ity  given  him  to  justify  a  finding  of  war- 
572,  583;  Warren  v,  Phila.  Goal  Go.,  83  ranty ;  and  Lowrie,  J.,  said:  "As  to  the 
Penna.  437,  440.  In  this  case  Woodward,  offer  to  prove  a  special  custom  in  Phila- 
J.,  said :  '*  No  special  form  of  words  is  delphia  as  to  the  special  article  of  soda, 
necessary.  The  word  'warranty'  though  it  if  it  means  any  thing  at  all,  it  means  that 
is  the  one  generally  used,  is  not  so  tech-  when  people  in  Philadelphia  are  selling 
nical  that  it  may  not  be  supplied  by  soda,  common  English  words  of  repre- 
others."  L^ggatt  v.  Sands  Ale  Brewing  sentation  become  words  of  warranty." 
Co.,  60111.158, 160;  Thome  v.  McVeagh,  And  seeWeimer  v.  Glement,  37  Penna. 
75  111.  81 ;  Wheeler  v.  Reed,  36  111.  81 ;  147.  But  the  law  now  is  as  stated  in  the 
Beed  v,  Hastings,  61  111.  266 ;  Tyre  v.  text.  Warren  v,  Phila.  Goal  Go.,  lupra. 
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„,_^^   ^  whether  the  vendor  assumes  to  assert  a  fact  of  which  tlie 

Test  lor  d^  i  .     .  ., 

re**V2enul352'  ouyef  IS  ignorant,  or  merely  states  an  opinion  or  judgment 
SSSiSltar'^  upon  a  matter  of  which  the  vendor  has  no  8i)ecial  knowl- 
edge, and  on  which  the  buyer  may  be  expected  also  to 
have  an  opinion,  and  to  exercise  his  judgment.  In  the  former  case 
there  is  a  warranty,  in  the  latter,  not.  (J)  6 

But  in  Chalmers  v.  Harding,  (k)  the  Exchequer  of  Pleas,  held,  that 

{j)  Per  Bailer,  J.,  in  Pasley  v.  Free-  chaser  has  never  seen,  but  which  he  bajn 
man,  3  T.  B.  51 ;  Powell  v.  Barham,  4  Ad.  upon  the  representation  of  the  seller,  re- 
A  E.  473 ;  Jendwine  v.  Blade,  2  Esp.  572 ;  lying  on  its  truth,  then  the  representation, 
and  see  per  Bramwell,  R,  in  Stuclej  v.  in  effect,  amounts  to  a  warranty ;  at  least 
Bailey,  1  H.  A  C.  405 ;  31  L.  J.,  Ex.  483 ;  the  seller  is  bound  to  make  good  the  rep- 
Carter  o.  Crick,  4  H.  A  N.  412 ;  28  L.  J.,  resentation."  See  McFerran  v.  Taylor,  3 
Ex.  238 ;  Camac  v.  Warriner,  1  C.  B.  866.  Gnmch  281. 

6.  An  Afi&rmation  of  Quality  by  the  An   Affirmation   of   Fitness    for    a 
SeUer  at  the  Time  of  Sale  Intended  Certain  Purpose  May  be  a  Warranty, 
as  an  Assurance  of  Pact  and  Relied  — ^In  Bichardson  v.  Grandy,  49  Vl  22, 
on  by  the  Buyer,  Constitutes  a  War-  25,  the  suit  was  for  damages  for  breach  of 
ranty. — Osgood  v.  Lewis,  2  Harr.  &  G.  warranty  on  a  sale  of  a  second-hand  ma- 
495 ;  Crenshaw  o,  Slye,  52  Md.  140,  146 ;  chine,  which  the  seller  promised  to  have 
Mason  v.  Chappell,  15  Gratt.  572,  583 ;  repaired  and  "  made  as  good  as  new  of 
Bandall  v.  Thornton,  43  Me.  226 ;  Stroud  the  kind."  Boyce,  J.,  said :  '*  Where  lep- 
9.  Pierce,  6  Allen  413, 4.16 ;  Smith  v.  Jus-  resentations  are  made  by  the  vendor  of 
tice,  13  Wis.  600;  Hahn  v.  Doolittle,  18  the  quality  of  the  thing  sold,  or  its  fitness 
Wis.  196 ;  Austin  v.  Nickerson,  21  Wis.  for  a  particular  purpose,  if  intended  as  a 
542 ;  Tewkesbury  v.  Bennett,  31  Iowa  83 ;  part  of  the  contract  of  sale,  and  the  ven- 
Beid  V,  Hastings,  61  111.  266 ;  Marsh  v.  dee  makes  the  purchase   relying    upon 
Webber,   13    Minn.    109;    Polhemus   v.  such  representations,  they  will  in  law  oon- 
Heiman,  45  Cal.  573,  578 ;  Henshaw  v,  stitute  a  contract  of  warranty."     Murray 
Bobins,  9  Mete  83 ;  Bobinson  v.  Harvey,  v.  Smith,  4  Daly  277 ;  Bobson  v.  Miller, 
82  111.  58 ;  Waterbury  v.  Bussell,  8  BaxL  12  S.  C.  586 ;   Lamme  v.  Gregg,  1  Mete 
159.    In  Warren  v.  Phila.  Coal  Co.,  83  (Ky.)  444;  Smith «.  Justice,  13  Wis.  600; 
Penna. 437, 440,  Woodward,  J.,  said:  ''It  Jack  v.  Des   Moines,  Ac,  Co.,  53  Iowa 
is  enough  if  the    words   used    are    not  399 ;  Northwood  v,  Bennie,  3  Out.  App. 
equivocal,  and  if  it   appears    from   the  37;  3eals  v.  Olmstead,  24  Vt  114.  A  rep- 
whole  evidence  *that   the    affirmant  in-  resentation  that  a  machine  or  implemenv 
tended  to  warrant,  and  did  not  express  a  will  'Mo  good  work"   has  been  held  a 
mere  matter  of  judgment  or  opinion."  In  warranty.  Elkins  v.  Eenyon,  34  Wis.  93; 
Smith  V.  Bichards,  13  Pet.  26,  42,  Bar-  Osbom  v.  Bamson,  48  Mich.  206;  Boe  v. 
bonr,  J.,  delivering  the  opinion  of  the  Bacheldor,  41  Wis.  360.    But  in  WortL 
United  States  Supreme  Court,  said:  *'We  v.  McConnell,  42  Mich  .  473,  such  laa- 
think  we  may  safely  lay  down  this  prin-  guage  was  said  to  fall  far  short  of  amount- 
dple,  that  wherever  a  sale  is  made  of  ing  to  a  warranty.    And  see  Hunter  sl 
property  not  present  but  at  a  remote  dis-  McLaughlin,  48  Ind.  38,  48. 
tance,  which  the  seller  knows  the  pur-  {k)  17  L.  T.  (N.  S.)  571. 
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a  statement  to  a  farmer  by  the  vendor,  who  was  the  pat-  oi^^jjoen  v. 
entee's  agent  for  sale  of  an  agricultural  machine,  that  it  b**^^ 
would  "  cut  wheat,  barley,  oats,  &c.,  efficiently,"  was  not  a  warranty, 
but  a  mere  representation  of  Wood's  patent  reapers  generally. 

This  is  a  question  of  fact  for  the  jury,  to  be  inferred  ^heiherwa^ 
from  the  nature  of  the  sale  and  the  circumstances  of  the  tenSBdTflMt^for 
particular  case,  as  will  appear  |>a«9im  in  the  authorities  to  ^^J*^^- 
be  reviewed,  (Z)  7 

§  933.  In  relation  to  express  warranties,  the  rules  for  interpreting 
them  do  not  differ  from  those  applied  to  other  contracts. 
The  intention  of  the  parties  is  sought  and  carried  into  of m^mwi^- 
effect,  and  in  some  cases  even  where  the  allied  warranty 
was  expressed  in  writing,  it  has  been  left  to  the  jury  to  say  whether 
the  intention  of  the  parties  was  that  the  representation  or  affirmation 
should  constitute  a  warranty  or  not,  for  simplex  oommendaiio  non 

{I)  See.  Bpecially,  Stndej  v.  Bailey,  1  oott  «.  Moimt,  86  N.  J.  L.  262,  268; 

H.  A  C.  406 ;  81 L.  J.,  Ex.  488.  Thome  v.  McVeagh,  76  111.  81 ;  Tewkes- 

7.  Where  the  Language  is  Equivo-  boiy  v.  Bennett,  81  Iowa  88 ;  McDonald 
cal  the  Intention  to  Warrant  is  a  Manuf'g  Go.  v.  Tbomna,  53  Iowa  558; 
Question  of  Fact  for  the  Jury.— Where  Murray  ».  Smith,  4  Daly  277,  282 ;  Clag- 
the  language  is  unmistakable  the  court  horn  v.  Lingo,  62  Ala.  230;  Driesbach  v. 
may  find  either  that  there  is  or  is  not  a  Lewisburg  Bridge  Co.,  -81  Penna.  177 ; 
warranty.  In  Daniels  v.  Aldrich,  42  Baker  v.  Fawkes,  85  U.  C.  Q.  B.  802; 
Mich.  58,  the  evidence  was  that  the  seller  Bennett  v.  Tr^gent,  24  U.  G.  G.  P.  565. 
of  a  horse  declared  that  he  was  a  good  Where  the  seller  said  thai  the  horse  sold 
work  horse,  true  and  kind.  He  was  was  not  kune,  and  that  he  would  not  be 
proved  to  have  been  balky.  The  judge  afindd  to  warrant  him,  a  finding  by  the 
refused  to  leave  it  to  the  jury  to  find  jury  that  this  was  a  warranty  was  bus- 
whether  ihe  seller  warranted  the  horsey  tained.  Gook  v.  Moeeley,  13  Wend.  277. 
and  charged  that  the  words,  if  believed,  A  Written  Warranty  Usually  Raises 
were  a  warranty,  and  this  was  held  cor-  a  Question  of  Law  for  the  Court.— ''Of 
rect.  But  where  the  language  used  is  written  contracts  the  courts  are  the  ex- 
ambiguous,  then  the  question  is  for  the  positors."  Osgood  v.  Lewis,  2  Harr.  & 
jury.  Thus,  in  Grenshaw  v.  Slye,  52  Md.  G.  518 ;  approved,  Horn  v.  Buck,  48  Md. 
140, 146,  the  alleged  warranty  was  that  858,  370;  Edwards  v,  Marcy,  2  Allen  486, 
the  article  sold  was  ''  a  valuable  fertilizer."  489 ;  Whitney  v.  Thacher,  117  Ikfass.  523, 
It  was  held  that  it  was  properly  left  to  626 ;  Brown  v.  Bigelow,  10  Allen  242, 
the  jury  to  determine  whether  the  prop-  244.  See,  however,  J  938. 
erty  was  bought  upon  this  representation,  8.  Interpretation  of  Express  War- 
and  that  if  so,  and  it  was  valueless,  there  ranties. — ^An  agreement  to  warrant  is  in- 
was  a  breach.  Horn  v.  Buck,  48  Md.  858,  terpreted  like  other  agreements,  from  an 
870  ;  Tuttle  v.  Brown,  4  Gray  457 ;  Ed-  examination  of  the  words  used.  Where 
wards  v.  Marcy,  2  Allen  486,  490 ;  Wol-  these  leave  the  intent  at  all  doubtful,  the 
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Burrounding  circnmstanoes  may  be  proved  "  good,  fine  wine  "  was  held  no  warranty 
to  assist  the  oonrt  or  jury  to  determine  that  the  wine  was  of  any  particular  de- 
whet  her  a  warranty  was  in  fact  given,  and,  scription  or  quality.  Hogins  v.  Plymp- 
if  given,  its  extent.  In  Dounoe  «.  Dow,  ton,  11  Pick.  97.  And  in  Jackson  «. 
.64  N.  Y.  411,  a  manufacturer  requiring  Wetherill,  7  S.  &  B.  480,  it  was  held  no 
soft,  tough  iron,  ordered  ''XX  pipe  warranty  to  say  that  a  mare  was  safe  and 
iron/'  and  after  using  a  part  found  that  it  gentle  in  harness.  But  these  cases  are 
.was  hard  and  brittle.  It  appeared  that  now  doubtful,  and  would  probably  be  left 
iron  of  that  description  might  be  either  to  the  jury.  ThuSy  it  was  left  to  the  jury 
soft  or  hard.  The  court  held  that  there  to  determine  whether  coal  represented  to 
was  a  warranty  that  the  iron  was  as  de-  be  ''of  good  quality"  was  warranted, 
scribed,  but  not  that  it  was  suitable  to  the  Pearson  v.  Martin,  38  Wis.  265,  269.  See, 
use  of  the  buyer.  A  warranty  of  a  pat-  also,  ante  note  5.  That  a  horse  was  "  all 
,ent  diamond  drill  that  it  was  "  to  be  com-  right"  was  held  to  be  a  warranty  of 
plete  in  everything  for  working,"  was  soundness^  and  that  he  was  fit  for  the 
held  to  mean  that  the  machine  should  be  buyer's  use.  Smith  v.  Justice,  13  Wis. 
delivered  fully  equipped  to  do  what  in  600 ;  and  see  Little  v.  Woodworth,  8  Neb. 
principle  it  was  capable  of  doing,  not  that  281.  That  a  horse  is  sound  to  the  best  of 
it  would  do  the  work  for  which  it  was  the  seller's  knowledge,  is  a  representatioii 
purchased.  McGraw  v.  Fletcher,  35  and  not  a  warranty.  Myers  v.  Conway, 
Mich.  104.  See  Parks  t.  Morris  Ax  and  62  Ind.  474,  479.  Bat  it  seems  that  if  the 
Tool  Co.,  54  N.  ¥.  586 ;  Kimball,  Ac.,  seller  knew  that  the  horse  was  unsound, 
Co.  V.  Vroman,  35  Mich.  810.  A  repre-  he  would  not  only  be  liable  for  fraud,  but 
sentation  that  goods  are  ''  perfect"  means  in  oMntmpnt  for  breach  of  warranty.  See 
that  they  are  fit  for  the  purpose  for  which  pout  i  936. 

the  buyer  designs  them,  if  that  purpose  Bzpresaion    of   Opinion    no  War- 

is  known  to  the  seller.    Boe«.  Bacheldor,  ranty. — The  expression  of  an  opinion  by 

41  Wis.  860.    A  warranty  that  goods  will  the.  seller  that  logs  sold  will  yield  a  cer- 

pass  inspection,  is  equivalent  to  a  war-  tain  amount  of  merchantable  lumber,  is 

ranty  of  soundness.    Qibson  v.  Stevens,  8  not  a  warranty,  where  the  buyer  examines 

.How.  384,  401.  for  himself.    Fauntleroy  v,  Wilcox,   80 

Simplex  Commendatlo  non  Obligat.  111.  477 ;  Byrne  v.  Janseq,  50  Cal.  624. 

— ^Bepresentations  that  constitute  a  war-  A  representation  involving  a  qucRtion  of 

ranty  are  quite  similar  to  those  which,  if  law  is  necessarily  an  opinion.    Dufianv  v. 

false,  constitute  such  fraud  as  will  avoid  a  Ferguson,  66  N.  Y.   482.    In   Baker  v. 

contract    See  ante  H  63T,  639,  and  notes.  Henderson,  24  Wb.  509,  the  purchaser 

Therefore  opinions  or  statements  not  relied  of  trees  saw  them  taken  from  the  ground, 

on  do  not  make  a  warranty.    "  Bemarks  and  packed  after  long  exposure.  The  seller 

which  may  be  construed  as  simple  praise  assured  him  that  they  would  not  sufier 

or  commendation,  imply  no  warranty."  from  long  exposure  to  the  air  before  they 

Tewkesbury  v.  Bennett,  31  Iowa  83 ;  Mil-  were  packed.  Upon  these  facts  it  was  held 

ler  V.  Craig,  36  111.  109.    "  The  statement  that  (Jiere  was  no  warranty.  Dixon,  C.  J., 

that  a  machine  is  a  good  machine,  or  will  said :  "  It  is  obvious  that  they  were  but 

do  good  work,  does  not  necessarily  consti-  mere  expressions  of  opinion,  not  intended 

tute  a  warranty.    It  is  a  question  for  the  as  a  warranty,  nor  so  understood."    So  in 

jury  under  proper  instructions."    Adams,  Carondelet  Iron  Works  o.  Moore,  78  III.  65, 

C.  J.,    in    McDonald    Manuf'g   Co.   v.  71,  the  description  of  iron  sold  as  mill-iron, 

Thomas,  53  Iowa  558,  561 ;  Wheeler  v.  was  held  no  warranty  that  it  was  such, 

jBeed,  36  111.    81.    That   wine   sold  is  but  a  mere  opinion,  because  the  buyer 
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§  934.  Id  Jendwioe  v.  Slade,  (m)  two  pictares  were  sold  at  auction 
by  a  catalogue  in  which  one  was  said  to  be  a  sea  piece  by  jend^^ine. 
Olande  Lorraine,  and  the  other  a  fair  by  Teniers.     Lord  ®~^- 
Kenyon  held  this  no  warranty  that  the  pictures  were  genuine  works 
of  these  masters^  but  merely  an  expression  of  opinion  by  the  vendor. 
But  in  Power  v.  Barham,  (n)  where  the  vendor  sold  by  a  p^,^^ ,  ^^^ 
till  of  parcels,  "  four  pictures,  views  in  Venice,  Canaletti,"  ***™- 
it  was  held  proper  that  the  jury  should  decide  whether  the  defendant 
meant  to  warrant  that  the  pictures  were  the  genuine  works  of  Cana- 
letti.     Lord  Denman,  C.  J.,  distinguished  the  case  from  Jendwine  v, 
JSlade,  by  the  suggestion  that  Canaletti  (o)  was  a  comparatively  modern 
painter,  of  whose  works  it  would  be  possible  to  make  proof  as  a  matter 
of  foot,  but  that  in  the  case  of  very  old  painters  the  assertion  was 
necessarily  a  matter  of  opinion. 

§  935.  In  a  sale  of  "  a  horse,  five  years  old ;  has  been  constantly 
•driven  in  the  plough,  warranted  ;'*  the  warranty  was  held  BMmpi««af 
to  refer  to  soundness  only,(p)  and  where  the  sale  was  in  JSSSS  w!S  ^ 
these  words:  "Received  £10  for  a  grey  four-year-<Jd  *"**«•• 
<x>lt,  warranted  sound  in  every  respect,^'  the  warranty  was  also  confined 
to  soundness,  {q)  And  where  the  sale  was  thus  worded,  "  Beceived 
£100  for  a  bay  gelding  got  by  Cheshire  Cheese,  warranted  sound,''  it 
was  held  that  there  was  no  warranty  that  the  horse  was  of  the  breed 
named,  (r)  [And  again,  in  another  case  where  the  warranty  was  con- 
tained in  the  following  receipt,  "  Received  from  C.  Anthony,  Esq., 
£60  for  a  black  horse,  rising  five  years,  quiet  to  ride  and  drive,  and 
warranted  sound  up  to  this  date,  or  subject  to  the  examination  of  a 
veterinary  surgeon/'  it  was  held  that  there  was  no  warranty  that  the 
horse  was  quiet  to  ride- and  drive.  («)] 

In  Lomi  t;.  Tucker,  (t)  the  sale  was  of  two  pictures,  said  by  the 
plaintifi^  to  be  "  a  couple  of  Poussins ; "  and  it  was  left  by  j^^^  ^ 
Lord  Tenterden  to  the  jury,  to  say  whether  the  defendant  T««k«- 

had  examined  it  before  coDtracting.    See  1694. 

Falkner  v.  Lane,  68  Ga.  116;  Bobinson  v.  (p)  BichardBon  v.  Brown,  1  Bing.  344. 

Harvey,  82  lU.  68 ;  Bryant  v.  Crosby,  40  {q)  Budd  v.  Fairmaaer,  8  Bing.  48. 

Me.  9 ;  Lindsay  v.  Davia,  30  Me.  406 ;  (r)  DickenBon  v.  Oapp^  quoted  at  p.  60 

Bond  V.  Clark,  36  Vt.  677.  in  Badd  v.  Fairmaner,  8  Bing.  48. 

(m)  2  Esp.  672.  («)  Anthony  v.  HaUted,  87L.  T.  (N.  S.) 

(n)  4  Ad.  &  £.  473.  433. 

(o)  Canaletti  died  in  1768 ;  Claude  Lor-  (0  4  Car.  A  P.  16.    See,  also,  De  Sew- 

«dne  in  1682 ;  Teniers  the  younger  in  hanberg  v.  Buchanan,  6  Car.  &  P.  343. 
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bought  the  pictures,  believing  them^  from  the  plaintiff's  representation, 
to  be  genuine ;  for  if  so,  he  was  not  bound  to  take  them  unless  genuine. 
§  936.  In  Wood  v.  Smith,  {u)   the  action  was  oMumpsit,  and  the 
proof  was  that  the  defendant,  in  reply  to  the  plaintiff's 
question,  had  said  that  a  mare  sold  was  '^  sound  to  the  bes>! 
of  his  knowledge,"  and  on  further  question,  had  refused  to  warrant,, 
saying,  "I  never  warrant;  I  would  not  even  warrant  myself."     Th& 
mare  was  unsound,  and  the  defendant  knew  it.     Gurney,  for  defend- 
ant, insisted  that  the  action  should  have  been  tort,  for  there  was  an  ex- 
press refusal  to  warrant.     But  Lord  Tenterden,  at  the  trial,  and  the 
court  in  banco,  afterwards  held,  that  on  these  facts  there  was  a  qualified 
warranty  that  the  mare  was  sound  to  the  best  of  the  defendant's  knowl- 
edge, and  that  the  action  was  therefore  well  brought  in  ossumpmL 

In  Powell  V.  Horton,  \y)  the  sale  was  "  of  mess  pork,  of  Scott  &  Co.,'^ 
Poweu  9.  ^^^  ^^^  defendant  attempted  to  evade  his  responsibility  by 

Horton.  showing  that  the  pork  delivered  by  him  was  really  me» 

pork,  consigned  to  him  by  Scott  &  Co. ;  but  proof  was  received  to 
show  that  those  words  meant  in  the  trade,  mess  pork  manufactured  by 
Scott  &  Co.,  which  was  worth  more  in  the  market  than  the  article  de- 
livered by  the  defendant,  and  the  court  held  the  defendant  bound  by^ 
a  warranty  that  the  pork  was  of  that  manufacture. 

§  937.  And  in  Yates  t;.  Pym,  {x)  the  court  refused  to  admit  parol 
Tflites  V.  Pym.  evidence  of  the  usage  of  trade  to  qualify  an  express  war- 
ranty. The  sale  was  of  ''prime  singed  bacon;"  and 
evidence  was  offered,  that  as  bacon  is  an  article  necessarily  deterior- 
ating from  its  first  manufacture,  a  usage  of  the  trade  was  established,, 
that  a  certain  degree  of  deterioration,  called  average  taint,  was  allowed, 
before  the  article  ceases  to  become  ''  prime  bacon,"  but  the  evidence 
was  held  rightly  rejected. 

In  Bywater  v,  Richardson,  (y)  a  notice  that  a  warranty  was  to  re* 
main  in  force  only  till  twelve  o'clock  next  day  was  con- 
strued to  mean  that  the  vendor  was  responsible  only  for 
such  defects  as  might  be  pointed  out  before  that  hour ;  and  in  Chapman 
^^  ^,  V.  Gwyther, (a)  a  sale  of  a  horse,  "warranted  sound  for 
^^^y^^'  one  month,"  was  also  construed  as  a  limitation  of  the 
vendor's  responsibility  to  such  faults  as  were  pointed  out  within  the 

(fft)  6  M.  A  B.  124.  (f)  L.  K,  1  Q.  B.  464;  35  L.  J.,  Q.  B. 

(v)  2  Bing.  N.  C.  668.  142.    See  Mesnard  «.  Aldndge.  3  Esp. 

(x)  6  Taunt  446.  271 ;  Buchanan  v.  Parnsbaw,  2  T.  B.  745. 
(y)  1  Ad.  &  E.  508. 
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month^  so  that  be  was  held  not  liable  for  a  defect  which  existed  at  the 
time  of  the  sale,  bat  was  not  discovered  till  more  than  a  month  had 
elapsed. 

§  938.  A  general  warranty  does  not  usaally  extend  to  defects  ap- 
parent on  simple  inspection,  requiring  no  skill  to  discover  Qenenaww^ 
them,  nor  to  defects  known  to  the  buyer.  ^    But  the  war-  Sten/todel^* 
ranty  may  be  so  expressed  as  to  protect  the  buyer  against  J^m^SSk?* 
the  consequences  growing  out  of  a  patent  defect.  10  speotion. 

lu  Liddard  v.  Kain,  (a)  the  sale  was  of  horses,  known  to  the  buyer 
to  be  affected,  one  with  a  cough,  and  the  other  with  a  i^^dardv. 
swelled  leg ;  but  the  vendor  agreed  to  deliver  the  horses  ^^**"* 
at  the  end  of  a  fortnight,  sound  and  'free  from  blemish,  and  this  war- 
ranty was   held  to  include  the  defects  above   mentioned,  although' 
known  to  the  purchaser. 

Margetson  t;.  Wright,  (6)  which  was  twice  tried,  is  instructive  on- 
this  point.    The  sale  was  of  a  race-horse,  which  had  jfMgaiwnt. 
broken  down  in  training,  was  a  crib-biter,  and  had  a  ^^^t^ 
splint  on  the  off  fore-1^.     The  horse,  sound  in  other  respects,  would 

9.  A  General  Warranty    Does   not  10.  A    Warranty    May    Protect 

Apply  to  Apparent  Defects. — "A  war-  Against  the  Consequences  of  Patent 

ranty  moBt  be  a  representation  of  some-  Detects. — In  Marshall  v.  Drawhom^  27 

thing  SB  a  fact,  upon  which  the  purchaser  Qa.  275,  279,  Lumpkin,  J.,  said :  "  This 

relies.    In  the  natare  of  things  one  can-  court  held  in  Galloway  v.  Jones,  19  Qa. 

not  rely  upon  the  truth  of  that  which  he  277,  that  a  general  warranty  of  soundness 

knows  to  be  untrue."    Dickioson,  J.,  in  might  cover  patent  defects.    But  it  is  con- 

McGormick  v.  Kelly,  28  Minn.  135, 188 ;  fined  to  those  cases  of  doubt  and  difficulty 

Marshall    v.    Drawhom,    27    GUl    275;  where  the  purchaser  relies  on  his  war- 

Schuyler   v.   Buss,  2  Gaines    202;   Van  ranty,  and  not  on  his  own  judgment" 

Schoick  V.  Niagara,  &c.,  Go.,  68  N.  Y.  This  language  was  approved  in  McGor- 

434;  Bennett  v.  Buchan,  76  N.  Y.  386,  mick  v.  Kelly,  28  Minn.  185,   138,  by 

391 ;  Williams  «.  Ingram,  21  Tex.  300 ;  Dickinson,  J.,  who  added :  "  It  has  no 

Van  Allen  v.  Allen,  1  Hilt.  524;  Fisher  application  to  the  case  of  a  purchaser  who 

V.  Pollard,  2  Head  314 ;  TTill  v.  North,  34  knows  the  defects  in  the  property,  and  the 

Vt.  604.    But  where  the  vendor  uses  arti-  Untruthfulness  of  the  vendor's  representa- 

fioe  and  thereby  conceals  defects,  the  war-  tions.     We  do  not,  however,  mean  to  say 

ranty  will  apply.    So  where  a  mule  was  there  may  not  be  a  warranty  against  the 

shown  in  a  dark  stall,  and  the  buyer  over-  future  consequences  or  results  from  even 

looked  the  fact  that  it  had  crooked  pas-  known  defects."    Shewalter  v.  Ford,  34 

tern  joints,  it  was  held  that  a  warranty  of  Miss.  417,  422 ;  Bank  of  Kansas  Gity  v. 

soundness  applied.    Kenner  o.  Harding,  Grindstaff,  45  Ind.  158 ;  Brown  v.  Bige- 

85  111.  264,  268 ;  Ghadsey  v,  Greene,  24  low,  10  Allen  242,  244 ;  Hill  v.  North,  34. 

Gonn.  562,  573 ;  Kohl  o.  Lindley,  39  111.  Vt.  604. 

195,  202;   Bobertson   v.  Glarkson,  9  B.  (a)  2  Bing.  183. 

Hon.  506 ;  Gant  v.  Shelton,  3  B.  Mon.  420.  (6)  7  Bing.  603 ;  8  Bing.  454. 

3f 
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have  been  worth  £500  if  free  from  the  defects  named.  He  was  sold 
by  the  defendant  to  the  plaintiff,  after  disclosure  of  these  defects,  for 
j£90.  The  defendant  refused  to  give  a  warranty  that  the  horse  would 
stand  training,  and  refused  to  sign  a  warranty  that  the  horse  was 
^' sound,  wind  and  limb,"  without  adding  the  words,  ''at  this  time/' 
Six  months  afterwards  the  horse  broke  down  in  training,  and  Parke, 
J.,  told  the  jury  that  the  express  warranty  rendered  the  defendant 
responsible  for  the  consequences  of  the  splint,  though  it  was  known 
>to  the  purchaser :  but  that  the  addition  of  the  words,  "  at  this  time,'' 
was  intended  to  exclude  a  warranty  that  the  horse  would  stand  train- 
ing. On  motion  for  new  trial,  the  first  branch  of  this  ruling  was  held 
•erroueous,  Tindal,  C.  J.,  saying :  ''  The  older  books  lay  it  down  that 
•defects  apparent  at  the  time  of  a  bargain  are  not  included  in  a  war- 
ranty, however  general,  because  they  can  form  no  sul^ect  of  deceit  or 
fraud,  and  originally  the  mode  of  proceeding  on  a  warranty  was  by  an 
action  of  deceit,  grounded  on  a  supposed  fraud.  There  can,  however, 
he  no  deceit  where  a  defect  is  so  manifest  that  both  parties  discuss  it 
at  the  time ;  a  party,  therefore,  who  should  buy  a  horse,  knowing  it 
to  be  blind  in  both  eyes,  could  not  sue  on  a  general  warranty  of  sound- 
ness. In  the  present  case,  the  splint  was  known  to  both  parties,  and 
the  learned  judge  left  it  to  the  jury  to  say  whether  the  horse  was  fit 
for  ordinary  purposes.  His  direction  would  have  been  less  subject  to 
misapprehension  if  he  had  left  them  to  consider  whether  the  horse  was 
at  the  time  of  the  bargain  sound,  wind  and  limb,  sewing  those  mani- 
fest defects  contemplated  by  the  parties/^ 

On  the  new  trial  then  ordered,  the  plaintiff  proved  to  the  satisfaction 
of  the  jury,  that  there  were  two  kinds  of  splints,  some  of  which  cause 
lameness,  and  others  do  not,  and  that  the  splint  in  question  did  cause 
a  subsequent  lameness,  and  they  found  that  the  horse,  at  the  time  of 
the  sale,  ''  had  upon  him  the  seeds  of  unsoundness  arising  from  the 
splint."  Held,  that  this  result  not  being  apparent  at  the  time,  and  the 
buyer  not  being  able  to  tell  whether  the  splint  was  one  that  would 
cause  lameness,  was  protected  by  the  warranty  that  the  horse  was  then 
sound,  (o) 

§  939.  But  in  Tye  t;.  Fynmore,  (d)  where  the  sale  was  of  "  fair  mer- 
Tye  V  Fyn-       chautablc  sassafras  wood,"  the  purchaser  refused  to  take 
the  article,  alleging  that  these  words  meant  in  the  trade, 


«more. 


(e)  See,  also,  Butterfield  v.  Burroughs,    6 ;  2  Bl.  Com.  165-6. 
I  Salk.  211;  Southern  v.  Howe,  2  Bolle        (d)  3  Camp.  462. 
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the  roots  of  the  sassafras  tree,  but  that  the  wood  tendered  by  plaintiff 
was  part  of  the  timber  of  the  tree,  not  worth  more  than  one-sixth  as 
much  as  the  roots.  In  answer  to  this  it  was  shown  that  a  specimen  of 
the  wood  sold  was  exhibited  to  the  buyer  before  the  sale,  and  that  the 
buyer  was  a  druggist,  well  skilled  in  the  article.  Lord  Ellenborough 
said :  ''  It  is  immaterial  that  the  defendant  is  a  druggist,  and  skilled 
in  the  nature  of  medicinal  woods.  He  was  not  bound  to  exercise  his 
skill,  having  an  express  undertaking  from  the  vendor  as  to  the  quality 
of  the  commodity .'' 

§  940.  The  meaning  of  the  word  '^  sound,''  when  used  in  the  sale  of 
horses,  has  been  the  subject  of  several  decisions,  and  it  is  Meaning  of 
settled  that  the  interpretation  of  a  warranty  to  that  efiect  'i^,l^!^^^SSr*oi 
depends  much  on  custom  and  usage,  as  well  as  upon  the  ^^°"^' 
circumstances  of  the  particular  case.    The  rule  was  fully  considered  in 
Kiddell  v.  Burnard.  (e)    A  verdict  was  given  at  Nisi  Prius  ^^^g^^ «. 
in  favor  of  the  plaintiff,  who  had  purchased,  with  a  war-  ^'"'n*^- 
ranty  of  soundness,  some  bullocks  at  a  fair.     The  learned  judge 
(Erskine,  J.,)  told  the  jury  that  the  plaintiff  was  bound  to  show  that 
at  the  time  of  the  sale  the  beasts  had  some  disease,  or  the  seeds  of  some 
disease  in  them  which  would  render  them  unfit,  or  in  some  degree  less 
fit,  for  the  ordinary  use  to  which  they  would  be  applied.     On  the 
motion  for  new  trial,  Parke,  B.,  said:    '^The  rule  I  laid  down  in 
Coates  V.  Stevens  (/)  is  correctly  reported,  and  I  am  there  stated  to 
have  said :    '  I  have  always  considered  that  a  man  who  buys  a  horse 
warranted  sound,  must  be  taken  as  buying  him  for  immediate  use,  and 
has  a  right  to  expect  one  capable  of  that  use,  and  of  being  immediately 
put  to  any  fair  work  the  owner  chooses.     The  rule  as  to  unsoundness 
is,  that  if  at  the  time  of  the  sale  the  horse  has  any  disease,  which  either 
does  diminish  the  natural  usefulness  of  the  animal,  so  as  to  make  him 
less  capable  of  work  of  any  description,  or  whicn  in  its  ordinary 
progress  will  diminish  the  natural  usefulness  of  the  animal,  or  if  th^ 
horse  has  either  from  disease  or  accident  undergone  any  alteration  of 
structure,  that  either  actually  does  at  the  time,  or  in  its  ordinary  effects 
will,  diminish  the  natural  usefulness  of  the  horse,  such  horse  is  un- 
sound.    If  the  cough  actually  existed  at  the  time  of  the  sale  as  a 
disease,  so  as  actually  to  diminish  the  natural  usefulness  of  the  horse 
at  that  time  and  to  make  him  less  capable  of  immediate  work,  he  was 

(«)  9  M.  &  W.  668;  and  see  HoUidaj        (/)  2  Moo.  A  Bob.  157. 
fi  Morgan,  1  £.  A  £.  1 ;  28  L.  J^Q.  R  9. 
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then  ansound ;  or  if  you  think  the  oough^  which,  in  fact,  did  after- 
wards diminish  the  usefulness  of  the  horse,  existed  at  all  at  the  time 
of  the  sale,  you  will  find  for  the  plaintiff.  I  am  not  now  delivering 
an  opinion  formed  at  the  moment  on  a  new  subject :  it  is  the  result  of 
a  full  previous  consideration/  That  is  the  rule  that  I  have  always 
adopted  and  acted  on  in  cases  of  unsoundness,  although  in  so  doing 
I  differ  from  the  contrary  doctrine  laid  down  by  my  brother  Cole- 
ridge in  Bolden  v.  Brogden."  (g)  All  the  judges,  Alderson,  Gumey, 
and  Bolfe,  BB.,  concurred  in  this  exposition,  the  first-named  saying : 
*'  The  doctrine  laid  down  by  my  brother  Parke  to-day,  and  in  the  case 
of  Coates  t;.  Stevens,  is  not  new  law :  it  is  to  be  found  recognized  by 
Lord  Ellenborough  (A)  and  other  judges  in  a  series  of  cases/' 

In  Bolden  t;.  Brogden,  {g)  which  it  is  submitted  was  overruled  in 
Boideav.Brogw  Kiddcll  V.  Bumard,  Coleridge,  J.,  had  told  the  jury  that 
^^dSui  ^^^  question  on  such  a  warranty  was  whether  the  animal 
^""**^*  had  upon  him  a  disease  calculated  permanently  to  render 

him  unfit  for  use,  or  pennanenily  to  diminish  his  usefulness,  (i) 

§  941.  It  may  be  convenient  to  state  some  of  the  defects  which  have 
Defeota  which  "^^^  ^^^^  ^  Constitute  unsoundness.  Any  organio  defect, 
towiu!tftuto^^  such  as  that  a  horse  had  been  nerved  ;{k)  bone-spavin  id 
imfloniidne».  ^j^^  j^^^j^ .  ^Q  ossificatiou  of  the  cartilagcs ;  (m)  the  navicu- 
lar disease  (n)  and  thick  wind  (o)  have  been  held  to  constitute  unsound- 
bess  in  horses,  and  goggles  in  sheep,  (jp)  But  roaring  has  been  held 
not  to  be,  {q)  and  in  a  later  case  to  be,  (r)  unsoundness.  Crib-biting  («) 
has  been  held  to  be  not  unsoundness,  but  to  be  covered  by  a  warranty 
against  vices,  (t)  ^1 

Mere  badness  of  shape  that  is  likely  to  produce  unsoundness,  and 

(g)  2  Moo.  &  Bob.  113.  (o)  AtkiDson   v.    Horridge,    Oliphant 

(h)  Elton  V.  BrogdeD,  4  Camp.  281 ;  Law  of  Horses,  472,  Appendix. 

Elton  V.  Jordan,  1  Stark.  127.  (p)  Joliff  v.  Bendell,  By.  &  Moo.  136. 

{%)  See,  also,  Onslow  v.  Eames,  2  Stark.  (q)  Bassett  v.  Ck)lli8,  2  Camp.  523. 

81 ;  Garment  v.  Barrs,  2  Esp.  673,  which  (r)  Onslow  v.  Eamee,  2  Stark.  81. 

seem  also  to  be  overraled  by  Kiddell  v.  (<)  Brcennenborgh   v.  Haycock,  Holt 

Bumard.  N.  P.  630. 

(k)  Best  V.  Osborne,  By.  &  Moo.  290.  {t)  Scholefield  v.  Bobb,  2  Mood.  &  Bok 

{I)  Watson  V.  Denton,  7  Car.  &  P.  85.  210. 

(m)  Simpson  v.  Potts,  Oliphant   Law  11.  Whether  ''cribbing"  is  unsonnd- 

of  Horses,  (ed.  1882)  (by  C.  K  Lloyd),  ness  was  said  to  be  doubtful  in  Hunt «. 

467,  Appendix.  Gray,  35  N.  J.  L.  227.  234     It  was  held 

(n)  Matthews «.  Parker,  Oliphant  Law  unsoundness  in  Washburn  v,  Cuddihy,  8 

of  Horses,  471,  Appendix ;  and  Bywater  Gray  430.    And  in  Walker  v.  Haloington, 

V.  Bichardson,  1  Ad.  &  E.  598.  43  Vt.  608,  it  was  held  a  breach  of  h  war- 
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which  really  doeB  produce  unsoandness,  is  not  a  breach  of  warranty  of 
Boundness  if  the  unsoundness  does  not  exist  at  the  time  of  the  sale. 
As  where  a  horse's  1^  ^cas  so  ill-formed  that  he  could  not  work  for 
any  length  of  time  without  cutting,  so  as  to  produce  lameness ;  (u)  o 
had  curby  hocks,  that  is,  hocks  so  formed  as  to  render  him  very  liable 
to  throw  out  a  curb,  and  thus  produce  lameness ;  (t;)  or  thin-soled  feet, 
also  likely  to  produce  lameness,  (x) 

But  a  horse  may  have  a  congenital  defect,  which,  in  itself,  is  un- 
soundness. In  HoUiday  v,  Morgan,  (y)  a  horse  sold  with  Houiday  ». 
a  warranty  of  soundness  had  an  unusual  convexity  in  the  ^oigma. 
corner  of  the  eye,  which  caused  short-sightedness,  and  a  habit  of  shy- 
ing. The  direction  to  the  jury  was  tHat  '^  if  they  thought  the  habit  of 
shying  arose  from  defectiveness  of  vision,  caused  by  natural  malforma- 
tion of  the  eye,  this  was  unsoundness."  All  the  judges  held  this  direc- 
tion correct^  and  concurred  in  the  doctrine  of  Kiddell  v.  Burnard,  {%) 
that  the  true  test  of  unsoundness  is,  as  expressed  by  Hill,  J.,  "  whether 
the  deftct  complained  of  renders  the  horse  less  than  recuonably  fit  for 
present  useJ^  (a)  12 

§  942.  Where  the  written  sale  contains  no  warranty,  or  expresses 
the  warranty  that  is  given  by  the  vendor,  parol  evidence  p^  .^^^ 
is  inadmissible  to  prove  the  existence  of  a  warranty  in  the  ^S^|*{jSi^*  *® 
former  case,  or  to  extend  it  in  the  latter,  by  inference  or  S^Mie iT* 
implication.  13  written. 

ranty  that  the   horse  was  ''soand  and  A  oold,  oontroUable  by  ordinary  reme> 

right"    See  Dean  v.  Morey,  83  Iowa  120.  dies,  is  not  unsoundness.    Springstead  «. 

(u)  Dickinson  v.  FoUett,  1  Mood.  A  Lawson,  23  How.  Pr.  302.    Whether  a 

Bob.  299.  particular  defect  is  unsoundness  will  often 

(v)  Brown  v.  Elkington,  8  M.  &  W.  be  a  question  for  the  jury.    Alexander  v. 

132.  Button,  58  N.  H.  282.   In  Whitney  ©.  Tay- 

(x)  Bailey  v.  Forrest^  2  Gar.  &  K.  131.  lor,  54  Barb.  536,  a  mare  was  sold  and 

(y)  1  E.  A  E.  1 ;  28  L.  J.,  Q.  B.  9.  warranted  "all  right  every  way  for  livery 

(f )  9  M.  A  W.  668.  purposes."    This  was  held  'no  more  than 

(a)  On  this  subject  the  reader  is  re-  equivalent  to  a  warranty  of  soundness, 

ferred  to  the  4th  chapter  of  Oliphant's  and  the  mare  proving  to  be  with  foal,  this 

Law  of  Horses,  (ed.  1882),  p.  70,  et  aeq.  was  held  no  breach.    The  unsoundness 

12.  What     Constitutes    Breach    of  must  have  existed  at  the  time  of  the  sale, 

Warranty  of  Soundness  of  a  Horse. —  to  constitute  a  breach.    Miller  v.  Mo- 

In  Brown  v.  Bigelow,  10  Allen  242,  the  Donald,  13  Wis.  673 ;  Bowman  v.  Glem- 

oourt  said :    "  Lameness  may  or  may  not  mer,  50  Ind.  10. 

make  a  horse  unsound.    If  it  was  only        13.   Where    (he    Contract    is    in 

accidental  and  temporary  it  would  not  be  Writing  a  Parol  Warranty  cannot  be 

a  breach  of  warranty ;  if  permanent  it  Proved.— This  results  from  the  general 

would  be  clearly  a  case  of  tmsoundness."  rule  of  evidence  that  no  new  terms  can 
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In  Kain  v.  Old^  (6)  the  bill  of  sale  in  the  usual  form^  contained  no 
warranty  that  the  vessel  sold  was  copper-fastened ;  there 
had  been  a  previous  written  representation  by  the  vendor 
that  she  was  copper-fastened.  Held,  that  this  prior  representation 
formed  no  part  of  the  contract^  and  was  not  a  warranty.  Abbott,  C. 
J.y  thus  expounded  the  law :  '^  Where  the  whole  matter  passes  in  parol, 
all  that  passes  may  sometimes  be  taken  together  as  forming  parcel  of 
the  contract,  though  not  always ;  because  matter  talked  of  at  the  com- 
mencement of  a  bargain,  may  be  excluded  by  the  language  used  at  its 
termination.  But  if  the  contract  be  in  the  end  reduced  into  writing, 
nothing  which  is  not  found  in  the  writing  can  be  considered  as  a  part 
of  the  contract  A  matter  antecedent  to  and  dehors  the  writing,  may 
in  some  cases  be  received  in  evidence,  as  showing  the  inducement  to  the 
contract,  such  as  a  representation  of  some  particular  quality  or  incident 
to  the  thing  sold ;  but  the  buyer  is  not  at  liberty  to  show  such  a  rep- 
resentation, unless  he  can  also  show  that  the  seller,  by  some  fraud,  pre- 
vented him  from  discovering  a  fault  which  he,  the  seller,  knew  to 
exist.^'  (o) 

§  943.  But  where  the  written  paper  was  in  the  nature  of  an  in- 
formal receipt  merely,  held,  that  parol  evidence  of  a  warranty  was 
admissible,  {d)  14 

be  added  by  parol  to  yary  a  oontraot  (Hogins  v.  Plympton,  11  Pick.  97) ;  and 

which    the    parties    have    reduced    to  where  the  sale  was  by  description,  evi- 

writing.    See  ainie  {  209,  note  6.    Ban-  dence  was  admitted  to  determine  whether 

dall  V.  Bhodes,  1  Curt.  G.  C.  90 ;  Frost  v.  the  article  delivered  answered  to  the  de- 

Blanchard,  97  Mass.  155 ;  Whitmore  v.  scription.    Stoop  v.  Smith,  100  Mass.  63. 

South  Boston  Iron  Co.,  2  Allen  52,  58 ;  And  where  white  willow  cuttings  were 

Cunningham  v.  Hall,  4  Allen  268,  272 ;  sold,  parol  testimony   was  admitted    to 

Wiener  v.  Whipple,  53  Wis.  298,  304 ;  show  what  was  meant  by  while  willow 

Shepherd  v,  Gilroy,  46  Iowa  193.    In  cuttings,  and  to  prove  that  the  sale  was 

Merriam  v.  Field,  24  Wis.  640,  642,  the  by  sample.    Pike  v.  Fay,  101  Mass.  134. 

written  contract  contained  certain  express  Where  the    goods    were    warranted    in 

warranties.    Parol  evidence  was  offered  writing  to  be  '*  perfect,"  this  was  held  to 

to    establish  other  warranties,  but   the  mean  that  they  were  perfect  for  the  use 

court  rejected  it,  saying  that  the  writing  intended  by  the  buyer,  and  parol  evidence 

was  presumed  to  express  the  whole  con-  was  admitted  to  show  that  such  intended 

tract  as  to  warranties,  and  could  not  be  ase  was  made  known  to  the  seller.    Boe 

Taried  or  added  to  by  parol.    See  Mnl-  «.  Bacheldor,  41  Wis.  360. 

lain  V.  Thomas,  43  Conn.  252.  (6)  2  B.  A  C.  627. 

Parol    Evidence  is    Admissible    to  (e)  See,  also,  Pickering  v.  Dowson,  4 

Explain  a  Written  Warranty.— Where  Taunt  779;  Wright  v.  Crookes,  1  Scott 

the  sale  was  by  sample,  parol  evidence  N.  B.  685. 

was  admitted  to  determine  whether  the  (d)  Allen  v.  Pink,  4  M.  A  W.  140. 

article  tendered  was  equal  to  the  sample,  14.  Receipted    Bill   of    Parcels. — A 
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In  Dickson  v.  Zizania^  {e)  there  was  an  express  warranty  that  a  cargo 
of  Indian  com,  sold  to  the  plaintiff,  should  be  equal  to  Djokaonp 
the  average  of  shipments  of  Salon  ica  of  that  season,  and  ^i***^- 
should  be  shipped  in  good  and  merchantable  condition,  and  the  court 
refused  to  allow  the  warranty  to  be  extended  by  evidence  or  implica- 
sion,  so  as  to  render  the  defendant  answerable  that  the  corn  should  be 
in  fit  condition  for  a  foreign  voyage. 

But  in  Bigge  v.  Parkinson,  (/)  where  the  vendor  gave  a  written 
guaranty  that  stores  furnished  for  a  troop-ship  should  ^^^^^  p„. 
pass  survey  by  the  East  India  Company's  officers,  this  ^*'^'*- 
was  held  not  to  dispense  the  vendor  from  the  warranty  implied  by 
law,  (g)  that  the  provisions  should  be  reasonably  fit  for  use  for  the 
intended  purpose. 

In  By  water  v.  Richardson,  (A)  there  was  a  warranty  of  soundness, 
but  the  purchase  was  made  at  a  repository,  where  there  ^^^^^^^^ 
was  a  rule  painted  on  a  board  fixed  to  the  wall,  that  a  Kloi»»'d*>n. 
warranty  of  soundness,  when  given  there,  was  to  remain  in  force  only 
until  twelve  o'clock  at  noon,  on  the  day  next  after  the  sale ;  and  the 
court  held,  on  proof  of  the  buyer's  knowledge  of  the  rules,  that  the 
warranty  was  limited,  and  it  was  the  same  as  if  the  seller  had  told 
him  that  he  would  warrant  the  horse  against  such  defects  only  as 
might  be  pointed  out  within  twenty-four  hours. 

§  944.  Blackstone  says :  that  "  The  warranty  can  only  reach  to  things 
in  being  at  the  time  of  the  warranty  made,  and  not  to  things 
injuturo  :  as  that  a  horse  is  sound  at  the  buying  of  him,  Aitura  sound- 
not  that  he  will  be  sound  two  years  hence,  (i)    But  the 
law  is  now  different,  as  is  explained  by  Mr.  Justice  Coleridge  in  his 
notes  on  this  passage.    Lord  Mansfield,  also,  in  a  case  {k)  where  this 

receipted  biU  of  paroels  sold  will  not  shat  nmtj  of  title,  it  was  left  to  the  jury  to 
jQt  parol  evidence  of  a  warranty  not  determine  whether  there  wu  an  oral  con- 
mentioned  therein.  Atwater  v.  Clancy,  tract  containing  a  warranty  of  the  power 
107  Mass.  869,  876 ;  Hazard  v.  Loring,  10  and  capability  of  the  Tessel,  of  which 
Cosh.  267 ;  Sutton  v.  Croeby,  54  Barb.  80;  contract  the  giving  of  the  bill  of  sale  was 
Koop  V.  Handy,  41  Barb.  464 ;  Filkins  v,  a  partial  execution. 
Whyland,  24  N.  Y.  888 ;  Cassidy  v.  Be-  (a)  10  a  B.  602 ;  20  L.  J.,  a  P.  72. 
goden,  88  N.  Y.  Saper.  a.  180;  Perrine  (/)  7  H.  A  N.  966;  31  L.  J.,  jEz.  801, 
«.  Cooley,  89  N.  J    L.  449 ;  Harris  v.  in  Ex.  Ch. 

Johnston,  8  Granch  811 ;  Irwin  v.  Thonxp-        (g)  PoMtf  Implied  Warranty  of  Quality, 
son,  27  Kan.  648.    In  Bennett  v.  Tregent,        (A)  1  Ad.  A  E.  608. 
24  U.  C.  C.  P.  566,  where  a  bill  of  sale  of  a        (t)  8  Bl.  Com.  166. 
steam  vessel  was  given  containing  a  war*        (k)  Eden  v.  Parkinson,  2  Doug.  786. 
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passage  was  cited,  said  :  '^  There  is  no  doubt  but  you  may  warrant  a 
future  event*'  15 

§  946.  Warranties  are  sometimes  given  by  agents,  without  express 
authority  to  that  effect  In  such  cases  the  question  arises 
as  to  the  power  of  an  agent,  who  is  authorized  to  sell,  to 
bind  his  principal  by  a  warranty.  The  general  rule  is,  as  ^'•'"•"^  "*>•• 
to  all  contracts  including  sales,  that  the  agent  is  authorized  to  do  ^  hat- 
ever  is  usual  to  carry  out  the  object  of  his  agency,  and  it  is  a  question 
for  the  jury  to  determine  what  is  usual.  (Q  If  in  the  sale  of  the  goods 
confided  to  him,  it  is  usual  in  the  market  to  give  a  warranty,  the  agent 
may  give  that  warranty  in  order  to  efiect  a  sale.  ^^ 

16.  WAfrantj  of  a  Future  Event.—  not  inconsifltont  with  our  author's  itate- 
A  warranty  ordinarUy  applies  only  to  ment  of  the  law.  In  that  case  the  author- 
defects  existing  at  the  time  of  sale.  It  ity  to  seU  by  sample,  and  therefore  to 
iB,  however,  competent  for  the  seller  to  warrant  the  property  equal  to  the  sample 
warrant  or  insure  against  future  accidents,  was  fidrly  to  be  inferred  from  the  fact 
The  intention  to  constitute  such  a  war-  that  the  seller  sent  the  sample  to  the 
ranty  must  be  plain.  In  Leggatt  v.  Sands'  broker  to  sell  by.  The  cases  cited  are 
Ale  Brewing  Co.,  60  HI.  150,  ale  was  The  Monte  AUegre,  9  Wheat.  616,  6H 
ordered  to  be  sent  from  Chicago  to  Mon-  and  Andrews  v.  Eneeland,  6  Cowen  354. 
tana.  The  seller  reoonunended  its  quality,  In  the  latter  case  a  broker  was  employed 
but  it  was  sour  when  it  reached  its  desti-  to  sell  cotton.  Savage,  C.  J.,  said :  "  He 
nation.  It  was  held  that  the  warranty  had  authority  to  sell,  as  cotton  was  sold  in 
applied  to  its  condition  only  at  the  the  due  course  of  business.  It  appean 
time  of  shipment  at  Chicago.  But  where  that  the  meet  usual  sales  of  cotton  were 
the  intent  is  clear  the  future  warranty  is  by  inspecting  the  bulk ;  but  thai  it  was 
sustained.  In  Osbom  v.  Nicholson,  13  unusual  to  sell  by  sample.  The  broker. 
Wall.  654^  a  negro  was  sold  in  1861  and  no  doubt,  however,  had  authority  to  sell 
warranted  to  be  a  slave  for  life.  He  was  by  sample  if  he  thought  proper,  and  to 
liberated  in  1863.  An  action  on  the  war-  bind '  his  principal  by  such  sale."  In 
ranty  was  sustained.  See  Richardson  v.  Kelson  i^.  Cowing,  6  Hill  336,  Bronson, 
Mason,  53  Barb.  601.  J.,  said  that  an  agent  to  sell  has  power  to 

(/)  Bayliffe  «.  Butterworth,  1  Ex.  425 ;  warrant  unless  the  contrary  appean^  and 

Graves  v.  Legg,  in  Ex.  Ch.,  2  H.  A  K.  many    cases    sustain    tlus    proposition. 

210;    26  L.  J.,  Ex.  316;  Pickering  v.  The  foregoing  are  cases  of  sales  by  sam- 

Busk,  15  East  38.  pie,  and  are  explained  on  that  ground  in 

16.  Warranties   by   Agents.  —  In  Cooiey  o.  Perrine, stated  tn/ra.    But  other 

Schuchardt  v.  Aliens,  1  Wall.  359,  360,  cases  are  not  consistent  with  the  doctrine 

where  the  sale  was  made  by  a  broker,  by  of  the  texL    Thus,  in  Murray  «.  Brooks^ 

Baiuple,  the  court  said :  *'  Authority,  with-  41   Iowa  45,  a  warranty,  by  a  general 

out  restriction,  to  an  agent  to  sell,  carries  agent  to  sell  reapers,  was  held  binding  on 

with    it   authority    to    warrant''     This  the  principal,  who  was  not  permitted  to 

seems  to  be  an  extension  of  the  agent's  show  that  his  agent  had  no  authority  to 

authority  somewhat  beyond  the  statement  give  a  warranty,  except  in  writing,  or 

of  the  text,  though  the  point  decided  is  that  it  was  not  the  custom  of  the  seller  to 
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give  wairanties,  euch  custom  not  having  such  was  the  usual  representation  on  a 
been   made   known    to   the   buyer.    In  sale  of  a  note,  and  the  agent  to  sell  was 
Boothbjv.  Scales,  27  Wis.  626,  635,  it  authorised    to    make    any   declaration 
was  held  that  an  agent^  authorized  gener-  usually  incident  to  such  sales.    In  Palmer 
ally  to  sell  machines,  had  power  to  sell  v.  Hatch,  46  Mo.  685,  an  agent  to  sell 
with  warranty,  unless   the  buyer   knew  whiskey  was  held  to  have  no  authority 
that  the  agent's  powers  were  restricted,  to  warrant   against  a  seizure   for  prior 
In  Deming  o.  Chase,  48  Vt.  382,  a  horse  violation   of    the    revenue    laws.      But 
was  sold  by  a  special  agent  to  sell,  having  this  is  a  doubtful  case.    See  McKnight 
no  express  authority  to  warrant.    Boyce,  v.  Devlin,  62  N.  Y.  399.    In  Alabama 
J.,  discussed  the  question  whether  there  the  language  of  our  author  in  the  text 
was  any  difference  between  a  special  and  was    recently    quoted    in     Herring    v. 
general  agent,  and  after  a  review  of  nearly  Skaggs,  62  Ala.  180,  186,  and  Stone,  J., 
all  the  cases  cited  by  our  author  on  this  said:  "  We  fully  approve  and  adopt  this 
subject,  concluded  that  where  it  is  stated  language  of  this  very  accurate  writer.''  In 
that  a  special  agent  to  sell  cannot  bind  that  case  the  agent  who  sold  a  safe  war- 
fais  employer  by  a  warranty  in  the  sale  of  ranted  that  it  could  not  be  opened  by  burg> 
a  horse,  it  is  with  the  qualification  that  lars  in  twelve  hours.    The  buyer  having 
the  agent  is  expressly  directed  not  to  war-  been  robbed  by  burglars  sued  the  principal 
rant,  and  therefore,  in  the  case  before  the  on  the  warranty.    It  was  held  to  be  a 
court,  the  warranty  was  held  binding,  in  question  for  the  jury,  in  the  absence  of 
the  absence  of  proof  of  restriction  of  express  authority,  whether  a  custom  ex- 
authority.   See  Skinner  v.  Green,  9  Porter  isted  to  give  such  warranty  on  sales  of 
306 ;  Gkdnes  «.  McEanley,  1  Ala.  446 ;  safes.  The  subject  received  thorough  con- 
Bradford  V.  Bush,  10  Ala.  886 ;  Ck>cke  v,  sideration  in  Gooley  v.  Perrine,  41  N.  J. 
Campbell,  13  Ala.  286.    These  Alabama  L.  322.    In  that  case  the  sale  was  of  a 
cases  are  criticised  in  Herring  v.  Skaggs,  horse.    The  principal  was  not  a  horse 
62  Ala.   180,  vi^ra.    See,  also,  £zell  v.  dealer,  and  the  agent  was  a  man  in  his 
Franklin,  2  Sneed  236 ;  Randall  e.  Keh-  employ.    The  authority  was  simply  to 
lor,  60  Me.  37,  47.    But  several  recent  sell  the  horse  for  |160.    The  agent  said 
cases  of  anthority  indicate  that  the  law  that  the  horse  was  ''all  right"    Dixon, 
as  stated  by  our  author  will  be  generally  J^   said :    '*  A   sale   of  a   chattel    b    a 
accepted   as   correct   in    America.     In  transfer  of    its    title   for    a    price.    A 
Smith  «.  Tracy,  36  N.  Y.  79,  82,  the  New  direction     to     sell,   therefore,     nothing 
York  Court  of  Appeals  approved  the  fol-  more  appearing,  would    confer  upon   a 
lowing  rule  stated  in  Parsons  on  Con-  special  agent  no  authority  beyond  that  of 
liacts :  "An  agent  employed  to  sell,  with-  agreeing  with  the  purchaser  in  regard  to 
out  express  authority  to  warrant,  cannot  these  component  particulars.    Under  oer- 
give  a  warranty  which  shall   bind  the  tain  circumstances  a  sale  legally  imports 
principal,  unless  the  sale  is  one  which  is  more  than  these  particularB,  and  in  such 
usually  attended  with  warranty."    There-  cases  the  authority  under  a  power  to  sell 
fore,  in  that  case^  where  the  sale  was  of  would  be  correspondingly  enlarged."  And 
bank  stocks,  the  agent  had  no  power  to  this  was  illustrated  by  the  cases  above 
warrant,  because  no  custom  existed  to  stated  of  sales  authorized  to  be  by  sample^ 
warrant  such  sales.    In  Ahem  v.  Good-  and  hence  raising  an  implied  warranty 
«peed,  72  N.  Y.  lOS,  114,  an  agent  em-  that  the  thing  sold  equaled  the  sample, 
ployed  to  sell  a  note  represented  that  it  "  But  in  a  sale  of  a  horse,  subject  to 
was  business  paper.    His  principal  was  the  buyer's  inspection,  no  warranty   of 
lield  bound  by  this  representation,  because  quality  is  implied,  and  it  seems  a  clear 
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Thus,  in  Alexander  v,  Qibeon,  (m)  a  servant  who  was  sent  to  sell  a 
Alexander «.  ^0186  cU  a  faxt^  and  rcoeive  the  price,  was  held  by  Lord 
Gibson.  EUenborough   to  be  authorised   to  give  a  warranty  of 

soundness,  because  '^  this  is  the  common  and  usual  manner  in  which 
the  business  is  done." 

In  Dingle  v.  Hare,  (n)  an  agent  selling  guano,  was  held  authorized 
^    .     ^       to  warrant  it  to  contain  30  per  cent,  of  phosphate  of  best 

Dinfl^le  •.  Hai«.  ,  *  .        . 

quality,  the  jury  having  found  as  a  fact,  that  ordinarily 
these  manures  were  sold  with  such  a  warranty,  all  the  judges  agreeing, 
and  Byles,  J.,  saying,  '^  It  is  clear  law  that  an  agent  to  sell  has  author- 
ity to  do  all  that  is  necessary  and  usual  in  the  course  of  the  business  of 
selling,  and  if  it  was  usual  in  the  trade  for  the  seller  to  warrant,  Wil* 
son  (the  agent)  had  authority  to  warrant." 

§  946.  In  Brady  v.  Todd,  (o)  17  the  Common  Pleas  had  before  it 
B  d      Tbdd    ^'^  subject  of  warranty  of  a  horse,  by  a  servant  authorized 

to  sell,  and  Erie,  C.  J.,  gave  the  unanimous  decision  of 

deduction  that  in  an  authority  to  make  authority  to  sell,  and  not  to  warrant  an- 

Buch  a  aale  no  authority  so  to  warrant  is  less  specially  instructed  so  to  do."  Whers 

implied.    The  warranty  is  outside  of  the  the  principal  adopts  a  sale  made  by  his 

sale,  and  he  who  is  empowered  to  make  agent  he  must  adopt  also  the  warranty,  if 

the   warranty    must    have   some    other  any  g^ven  by  his  agent.    Thb  was  held 

power  than  that  to  sell."     Brady  v.  Todd,  in  Eadie  v.  Ashbough,    44   Iowa   619, 

0  C.  B.  (N.  S.)  592,  is  approved,  and  the  though  the  principal  did  not  know  of  the 

warranty  was  held  void.  On  writ  of  error  warranty.    Two  of  the  justices  dissented, 

the  opinion  of  the  court  below  was  com-  The    same    conclusion  was    reached   in 

mended.    Perrine  v.  Cooley,  42  N.  J.  L.  Victor,  Ac,  Co.  v.  Bheinschild,  25  Kan. 

623.    In  Dodd  0.  Farlow,  11  Allen  426,  534.    But  these  decisions  are  doubtful, 

it  is  held  that  a  broker  to  sell  merchan-  It  is  a  settled  principle  that  the  principal 

dise  cannot  warrant  without  authority,  Ib  not  bound  by  ratification  of  a  bargain 

and  that  a  general  custom  of  brokers  to  to  terms  of  which  he  has  no  knowledge, 

warrant  all  their  sales  is  bad,  because  it  Groom  «.  Shaw,   1  Fla.  211;  Combs  «. 

makes  no  distinction  between  the  differ-  Scott,  12  Allen  493 ;  Smith  v.  Tracy,  36 

ent   classes  of  properly,  or  varying  cii^  N.  Y.  79 ;  Gulick  9.  Grover,  33  N.  J.  L. 

cumstances.    See  Graul    0.    Strutsel,  53  463 ;  Cooley  9.  Perrine,  41  N.  J.  L.  322^ 

Iowa  712;  Groom  0.  Shaw,  1  Fla.  211.  331. 

Auctioneers  cannot  warrant  without  special  (m)  2  Camp.  556.  See,  also,  Helyear  •• 

authority.    iSo,  in  The  Monte  Allegre,  9  Hawke,  5  Esp.  72. 

Wheat.  616, 647,  where,  on  an  auction  sale  (n)  7  0.  B.  (N.  S.)  145 ;  29  L.  J.,  a  P. 

of  tobacco,  several  bales  of  the  lot  sold  144. 

were  opened  for  inspection,  and  it  was  (0)  9  C.  B.  (N.  S.)  592 ;  30  Li.  J^  C.  P. 

claimed  that  the  sale  was    by  sample^  223. 

Thompson,  J.,  said :    "  Sales  at  auction,  17.  Brady  9.  Todd  was  approved  and 

in  the  usual  mode,  are  never  understood  followed  in  Perrine  v.  Cooley,  42  N.  J.  L. 

to  be  accompanied  by  a  warranty.    Auo-  623 ;  S.  G^  41  N.  J.  L.  322,  stated  in  last 

tioneers  are  special  agents  and  have  only  note. 
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the  judges  after  advisement.  As  this  is  the  most  anthoritative  expo- 
sition of  the  present  state  of  the  law  on  this  pointy  full  extracts  are 
given.  The  facts  were,  that  the  plaintiff  applied  to  the  defendant, 
who  was  not  a  dealer  in  horaee,  but  a  tradesman  in  London,  having 
also  a  farm  in  Essex,  in  order  to  buy  the  horse,  and  the  defendant 
thereupon  sent  his  farm-bailiff  with  the  horse  to  the  plaintiff,  with 
authority  to  sell,  but  none  to  warrant.  The  bailiff  warranted  the 
horse  to  be  sound  and  quiet  in  harness ;  and  it  was  contended  that  an 
^  authority  to  an  gent  to  sell  and  deliver  imports  an  authority  to  war- 
rant/' which  the  court  held  to  be  an  undecided  point.  After  referring 
to  Helyear  v.  Hawke,  and  Alexander  v,  Gibson,  aupray  and  Fenn  v. 
Harrison,  (p)  the  learned  Chief  Justice  said  :  ''  We  understand  those 
iudges  to  refer  to  a  general  agent  employed  for  his  principal  to  carry 
on  his  business,  that  is,  the  business  of  horse  dealing,  in  which  there 
would  be  by  laWj  the  avihorUy  here  contended  for.  *  *  *  It  is  also 
contended  that  a  special  agent,  without  any  express  authority,  in  fact, 
might  have  an  authority  by  law  to  bind  his  principal,  as  where  the 
principal  holds  out  that  the  agent  has  such  authority,  and  induces  a 
party  to  deal  with  him  on  the  faith  that  it  is  so.  In  such  a  case  the 
principal  is  concluded  from  denying  this  authority  as  against  the  party 
who  believed  what  was  held  out  and  acted  on  it  (see  Pickering  v. 
Busk,)  {q)  but  the  facts  do  not  bring  the  defendant  within  this  rule. 
The  main  reliance  was  placed  on  the  argument  that  an  authority  to 
sell  is  by  implication  an  authority  to  do  all  that  in  the  usual  course  of 
selling  is  required  to  complete  a  sale,  and  that  the  question  of  war- 
ranty IB,  in  the  usual  course  of  a  sale,  required  to  be  answered ;  and 
that,  therefore,  the  defendant  by  implication  gave  to  Greig  (the  farm 
bailiff)  an  authority  to  answer  that  question,  and  to  bind  him  by  his 
answer.  It  was  a  part  of  this  argument  that  an  agent  authorized  to 
sell  and  deliver  a  horse  is  held  out  to  the  buyer  as  having  authority  to 
warrant.  But  on  this  point,  also,  the  plaintiff  has,  in  our  judgment, 
failed. 

''  We  are  aware  that  the  question  of  warranty  frequently  arises 
upon  the  sale  of  horses,  but  we  are  also  aware  that  sales  may  be  made 
without  any  warranty,  or  even  an  inquiry  about  warranty.  If  we  laid 
down  for  the  first  time  that  the  servant  of  a  private  owner ^  intrusted  to 
sell  and  deliver  a  horse  on  one  particular  occasion^  is  therefore  by  law 
authorized  to  bind  his  master  by  a  warranty,  we  should  establish  a 

(p)  3  T.  B.  759.  iq)  15  East  88. 
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precedent  of  dangerous  consequenoe.  For  the  liability  created  by  a 
warranty  extending  to  unknown  as  well  as  known  defects,  is  greater 
than  is  expected  by  persons  inexperienced  in  law :  and  as  everything 
said  by  the  seller  in  bargaining  may  be  evidence  of  warranty  to  the 
effect  of  what  he  said,  an  unguarded  conversation  with  an  illiterate 
man  sent  to  deliver  a  horse  may  be  found  to  have  created  a  liability 
which  would  be  a  surprise  equally  to  the  servant  and  the  master.  We 
therefore  hold,  that  the  buyer  taking  a  warranty  from  such  an  agent 
as  was  employed  in  this  case,  takes  it  at  the  risk  of  being  able  to  prove 
that  he  had  the  principal's  authority,  and  if  there  was  no  authority  in 
fact,  the  law  does  not  in  our  opinion  create  it  from  the  circumstances. 
*  *  *  It  is  unnecessary  to  add,  that  if  the  seller  should  repudiate 
the  warranty  made  by  his  agent,  it  follows  that  the  sale  would  be  void, 
there  being  no  question  raised  upon  this  point.'' 

§  947.  In  Howard  v.  Sheward,  (r)  the  general  rule  that  the  agent  of 
Howard  v.  ^  horsc  dealer  has  an  implied  authority  to  warrant  sound- 
sbewMd.  jjggg  when  making  sale  of  a  horse  was  recc^nized,  and  it 

was  further  held,  that  a  purchaser  under  such  a  warranty  would  be 
protected  even  though  the  agent  had  been  privately  instructed  not  to 
warrant ;  and  therefore  that  evidence  was  not  admissible  to  show  a 
custom  of  horse  dealers,  not  to  warrant  in  cases  where  a  horse  sold  has 
been  examined  by  a  competent  veterinary  surgeon,  and  pronounced 
sound. 

SECnOK  II. — ^IMPLIED  WARRANTY  OP  TITLE. 

§  948.  The  law  in  relation  to  the  implied  warranty  of  title  in  chat- 
Implied  war-  ^^^  ^Id  was  in  an  unsettled  state  until  a  recent  decision 
wn  y  o  e.  jjj  ^Y^^  Common  Pleas,  which  has  gone  far  towards  estab- 
lishing a  satisfactory  rule. 

In  the  examination  of  the  subject,  it  will  be  found  that  on  some 
points  there  is  no  conflict  of  opinion. 

First. — It  is  well  settled  that  in  an  executory  agreement,  the  vendor 
Warranty  «x.  Warrants,  by  implication,  his  title  in  the  goods  which  he 
torya^SS?*"  promiscs  to  sell.  Plainly,  nothing  could  be  more  unten- 
able than  the  pretension  that  if  A  promised  to  sell  100 
quarters  of  wheat  to  B,  the  contract  would  be  fulfilled  by  the  transfer, 

not  of  the  property  in  the  wheat,  but  of  the  pomesskm  of  another  man's 
wheat. 

(r)  L.  B.,  2  C.  P.  148. 
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Secondly. — ^It  is  also  universally  conceded^  that  in  the  j^a^auon  b 
sale  of  an  ascertained  specific  ohattel^an  affirmation  by  the  ^^I^i^JJ 
vendor  that  the  chattel  is  his,  is  equivalent  to  a  warranty  S^"^°^^  °' 
of  title;  and  that  this  affirmation  may  he  implied  from  his  Thisaffinna' 
conduct,  as  well  as  from  his  words,  and  may  also  result  uSpiud^f^ 
from  the  nature  and  circumstances  of  the  sale.  "•  ocmduot. 

But  it  has  been  said,  thirdly,  that  in  the  absence  of  such  implication, 
and  where  no  express  warranty  is  given,  the  vendor,  by 
the  mere  sale  of  a  chattel,  does  not  warrant  his  title  and  raoh  afflnnA- 
ability  to  sell,  though  all  again  admit, 

Fourthly y — ^That  if  in  such  case  the  vendor  knew  be  had  if  vendor 

"^  knows  he  has 

no  title,  and  concealed  that  fact  from  the  buyer,  he  would  noutie^and 

^      '  oonooaie  tne 

be  liable  on  the  ground  oifraxud.  18  *<*»  it  ^  fawd- 

.8.  A  Sale  of  Property  in  the  Buy-  the  implied  wamntj  of  title  to  personalty 
er's  Poasession  Implies  a  Warranty  iBOonstraedliketheoovenant  of  warranty 
of  Tide. — Boyd  v.  Bopst,  2  Dail.  91 ;  Mc-  of  lands,  and  therefore  no  right  of  action 
Oabe  e.  Morehead,  1  W.  A  8.  613 ;  Mar-  ariBes  ontil  the  buyer  is  evicted  or  dia- 
■hall  V.  Duke,  51  Ind.  62 ;  Morria  v.  turbed  in  his  posseasion.  Thos,  in  Ban- 
Thompson,  85  lU.  16 ;  Uttley  v.  Donald-  don  v.  Toby,  11  How.  493,  it  was  held  that 
son,  94  U.  8.  29,  45 ;  Coatigan  v.  Haw-  one  aued  for  the  price  of  slaves  could  not 
kins,  22  Wis.  74 ;  Whitney  v.  Heywood,  set  up  in  defence  that  they  had  been  un- 
6  Gush.  82 ;  Shattuck  v.  Green,  104  Mass.  lawfully  brought  into  the  state,  and  that 
42 ;  Brown  v.  Pierce,  97  Mass.  46 ;  Miller  therefore  the  title  waa  bad,  so  long  as  he 
V.  Van  Tasael,  24  Cal.  458;  Gross  v.  was  in  undisturbed  possession.  To  the 
Eierski,  41  Cal.  14 ;  Thurston  v.  Spratt^  same  effect  see  Erumbharr  v.  Birch,  83 
52  Me.  202 ;  Matheny  v.  Mason,  73  Mo.  Penna.  426.  In  that  case  the  buyer  un- 
677,  682;  Bymside  v.  Burdett,  15  W.  Va.  dertook  to  show  in  defence  to  a  suit  for 
718;  Chancellor  «.  Wiggins,  4  B.  Mon.  property  sold,  that  he  had  since  bought  the 
201 ;  Bichardson  v.  Tipton,  2  Bush  202 ;  title  of  a  third  person.  But  the  court  said 
Patee  v.  Pel  ton,  48  Vt.  182 ;  Williamson  v.  that  to  sustain  the  defence  of  breach  of 
BammonSy  34  Ala.  691 ;  Lines  v.  Smith,  4  warranty  there  must  be  proof  of  eviction. 
Fbu  47  ;  Hunt  o.  Sackett,  31  Mich.  18;  In  Burt  v.  Dewey,  40  N.  Y.  283,  the  sale 
Day  is  v.  Nye,  7  Minn.  414,  418;  Dryden  was  of  a  stolen  horse,  and  judgment  was 
V.  Kellogg,  2  Mo.  App.  87 ;  Long  v.  Hick-  recovered  against  the  purchaser  in  trover 
ingbottom,  28  Miss.  772.  These  cases  by  the  owner.  Thereupon  the  purchaser 
rest  on  the  tlieory  that  possession  of  the  sued  his  vendor  on  an  implied  warranty 
vendor  is  equivalent  to  an  affirmation  of  of  title,  but  the  court  held  that  there  was 
title.  McCoy  v.  Archer,  3  Barb.  323.  If  no  breach,  because  he  had  not  paid  the 
the  seller  acquires  title  after  the  sale,  it  judgment.  See  Wansler  v.  Messier,  29 
enures  to  the  benefit  of  the  buyer,  the  N.  J.  L.  256.  In  Gross  r.  Kierski,  41 
seller  being  estopped  by  his  warranty  from  Cal.  Ill,  it  was  held  that  there  was  an 
disputing  the  title  of  his  vendee.  Sher-  implied  warranty  of  title,  and  that  the 
man  v.  Champlain  Trans.  Co.,  31  Vt.  162.  statute  of  limitations  did  not  begin  to  run 

What  Constitutes  a  Breach  of  the  against   the     buyer's    remedy     thereon 

Implied  Warranty  of  Title. — In  general,  until     disturbance    of    possession,     for 


k.  ^ 
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§  949.  The  oue  oontroverted  qaesdon  is  thus  narrowed  to  this  point, 

whether  in  the  sale  of  a  chattel  an  innocent  vendor  by  the 

oniy^tto"      mere  act  of  sale  asserts  that  he  is  ownei^— for,  if  so,  he 

warrants  according  to  the  second  of  the  forgoing  rules. 

The  negative  is  stated  to  be  the  true  rule  of  law  on  this  point  in 

DiBoofldon  of     recent  text-books  of  deservedly  high  repute.  («)    Undoubt- 

reWe^^iSPthe  ^  cdly,  in  somc  of  the  ancient  authorities  on  the  common 

»uthoritiw.        jj^^^  ^jj^  j^jg  jg  substantially  so  stated.     In  Noy^s  Maz- 

theie  waa  no  right  to  boo  till  sach  dm-  application.  Thia  waa  followed  in  Per- 
inrbanoe.  Wallace,  J.,  referred  to  Tipton  kina  v.  Whelan,  116  Maaa.  642,  where  on 
V.  Triplett,  1  Mete  (Ky.)  570,  and  other  aale  of  a  horse  it  waa  held  that  the  right 
Kentucky  caaea,  where  it  is  held  that  on  of  action  for  breach  of  implied  warrantj 
an  expre89  warranty  of  title,  there  la  no  of  title  accmed  immediatelj  on  the  aale, 
right  of  action  tUl  disturbance,  bot  on  an  and  therefore  the  statute  of  limitationa 
implied  warrantj  an  action  arises  at  onoe  b^gau  to  run  at  that  time.  These  cases 
upon  the  sale,  and  he  pronounced  the  dia-  do  not  aeem  to  be  in  harmony  with  thos* 
tinction  to  be  without  good  reason  and  above  stated,  or  with  Bennett  v.  Bartlett, 
unsupported.  See  Word  v.  Gavin,  1  Head  6  Gush.  225,  where  a  claim  for  breach  of 
507 ;  Linton  «.  Porter,  31  111.  107 ;  Case  implied  warranty  of  title  waa  held  not 
9,  Hall,  24  Wend.  102 ;  Bordwell  v.  Collie,  provable,  before  disturbance  of  possesaiony 
45  N.  Y.  494;  McGiffin  v.  Baird,  62  N.  against  a  bankrupt,  and  therefore  not 
Y.  329;  Jennmgs  v.  Sheldon,  44  Mich,  barred  by  his  discharge.  The  case  of 
92.  The  buyer  may  pay  off  encumbrances  Estelle  v.  Peacock,  48  Mich.  469,  b  pecu- 
on  property  sold  him,  and  bring  suit  for  liar.  The  defence  to  a  suit  for  the  price 
hreach,  or  set  up  the  amount  paid. in  re-  was  breach  of  warranty  of  title.  The 
duction  on  suit  for  the  price.  Sargent  v.  court  said  that,  in  general,  such  defence 
Currier,  49  N.  H.  310;  Harper  v.  Dotson,  could  be  set  up  only  after  disturbance  of 
43  Iowa  232 ;  Lane  v.  Romer,  2  Chand.  possession,  or  after  settling  with  the  real 
^1.  The  right  of  action  will  not  accrue  owner.  But  in  the  case  before  the  court 
until  the  money  ia  paid.  Burt  v.  Dewey,  the  claimant  adverse  to  the  seller's  title 
supra;  Sargent  v.  Currier,  gupra.  And  had  come  forward  and  asaumed  the  de- 
one  whose  title  is  threatened  may  give  up  fence,  and  would  be  bound  by  the  result, 
possession  peaceably,  and  can  then  recover  Therefore,  the  court  sustained  the  defence, 
against  hia  vendor  on  proof  that  the  claim  In  McEnight  v.  Devlin,  52^  N.  Y.  399,  it 
to  which  he  surrendered  was  valid.  Mc-  waa  held  that  there  was  a  breach  of  war- 
Oiffen  V,  Baird,  62  N.  Y.  329 ;  Matheny  v.  ranty  of  title  in  a  sale  of  liquor,  which 
Mason,  73  Mo.  677,  683,  and  cases  there  before  sale  had  been  forfeited  by  the 
4iiied.  But  in  Groee  v,  Hennessey,  18  seller's  violation  of  the  revenue  law,  and 
Allen  389,  the  sale  was  of  a  building,  and  which  after  sale  was  condemned  and 
at  the  same  time  the  seller  assigned  to  the  seiied.  See,  eontra,  Palmer  o.  Hatch,  46 
buyer  a  lease  of  the  lot  on  which  the  Mo.  585. 

building  stood.    The  buyer  brought  suit        («)  Chitty  on  Cont.  413  (11th    ed.) ; 

for  breach  of  warranty  of  title  to  the  Broom's  Legal  Max.  799-801  (5th  ed.) ; 

building,  though  his  possession  was  un-  Leake,  Dig.  of  Law  of  Cont.  402;  2  Tay- 

disturbed,  and  the  suit  was   sustained,  lor  on  £v.  984;  Bullen  &  Leake  Prea 

Hoar,  J...  said  that  the  rules  aa  to  cove-  of  PL  342  (ed.  1882.) 
Hants  of  warranty  of  real  estate  had  no 
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iiiiSy  c.  42,  it  is  said :  ''If  I  take  the  horse  of  another  man  and  sell 
iiim^  and  the  owner  take  him  again^  I  may  have  an  action  of  debt  for 
the  money ;  for  the  bargain  was  perfect  by  the  delivery  of  the  horse, 
and  caveai  emptor :''  and  in  Co.  Lit.  102  a,  Coke  says:  ''  Note,  that 
by  the  civil  law  every  pian  is  bound  to  warrant  the  thing  he  selleth  or 
conveyeth,  albeit  there  be  no  express  warranty ;  bat  the  common  law 
bindeth  him  not  unless  there  be  a  warranty,  either  in  deed  or  in  law, 
for  oaioeai  emptor/'  Blackstone,  however,  gives  the  contrary  rule,  {t) 
^'  if  the  vendor  sells  them  as  his  own."  fiat  the  authority  mainly  re-* 
lied  on  by  the  learned  authors  mentioned  in  the  note,  is  the  elaborate 
opinion  given  by  Parke,  B.,  in  the  case  of  Morley  v.  Attenborough,  (u) 
where  the  dieta  of  that  eminent  judge  certainly  sustain  the  proposition, 
although  the  point  was  not  involved  nor  decided  in  the  case. 

§  960.  It  is,  however,  the  fact  that  no  direct  decision  has  ever  been 
given  in  England  to  the  effect  that  where  a  man  sells  a  chattel  he  does 
not  thereby  warrant  the  title,  (x)  It  has  been  often  said  in  cases  that 
fiuch  was  the  rule  of  law,  but  no  case  has  been  decided  directly  to  that 
•effect.  Since  the  decision  in  Morley  t;.  Attenborough,  there  have  been 
r^ated  references  to  the  dida  contained  in  the  opinion  of  Parke,  B., 
on  this  point,  and  dissatisfaction  with  them  has  been  more  than  once 
suggested.  It  will  be  quite  sufficient  to  confine  the  review  of  the  de- 
cisions to  Morley  v.  Attenborough  and  the  subsequent  cases,  as  they 
contain  a  full  discussion  of  the  whole  subject,  and  reference  to  all  the 
old  authorities,  except  one  to  be  specially  noticed. 

§  951.  Morley  v.  Attenborough  (y)  was  the  case  of  an  auction-sale, 
by  order  of  a  pawnbroker,  of  unredeemed  pledged  goods,  Moriey  ».  At- 
^o  nomine,  and  the  court  decided  that  in  the  absence  of  an  *«^*»«>»«i>- 
express  warranty,  all  that  the  pawnbroker  asserted  by  his  offer  to  sell 
was,  that  the  thing  had  been  pledged  to  him  and  was  unredeemed,  not 
that  the  pawnor  had  a  good  title ;  not  professing  to  sell  as  owner,  he 
<lid  not  warrant  ownership.  The  following  language  contains  the 
diataf — 

'^  The  bargain  and  sale  of  a  specific  chattel  by  our  law  (which  differs 
in  that  respect  from  the  civil  law),  undoubtedly  transfers  all  the  prop- 
^rtj  the  vendor  has,  where  nothing  further  remains  to  be  done  accord- 
ing to  the  intent  of  the  parties  to  pass  it.     But  it  is  made  a  question, 

(i)  2  Bl.  Com.  461.  later,  17  C.  B.  (N.  S.)  708 ;  34  L.  J^  G.  P. 

(«)  3  Ex  500.  105. 

(x)  Per  Bjles,  J.,  in  Eichhok  v.  Ban-        (y)  3  Ex.  500. 
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whether  there  is  annexed  );>y  law  to  such  a  oontract,  which  operates  as 
a  conveyance  of  the  property,  an  implied  agreement  on  the  part  of  the 
vendor  that  he  has  the  ability  to  convey.     With  respect  to  easeeuioty 
canira4st8  of  purchase  and  sale,  where  the  subject  is  iinasoertained,  anil 
is  afterwards  to  be  conveyed,  it  would  probably  be  implied  that  both 
parties  meant  that  a  good  title  to  that  subject  should  be  transferred,  in 
the  same  manner  as  it  would  be  implied,  under  similar  circumstances, 
that  a  merchantable  article  was  to  be  supplied.     Unless  goods,  which 
the  party  could  enjoy  as  his  own  and  make  full  use  of,  were  delivered, 
the  contract  would  not  be  performed.     The  purchaser  could  not  be 
boi|ud  to  accept  if  he  discovered  the  defect  of  title  before  delivery : 
and  if  he  did,  and  the  goods  were  recovered  from  him,  he  would  not 
be  bound  to  pay,  or  having  paid,  he  would  be  entitled  to  recover  back 
the  price,  as  on  a  congideration  which  had  failed.     But  where  there  is 
a  bargain  and  sale  of  a  specific  ascertained  chattel,  which  operates  to 
transmit  the  property,  and  nothing  is  said  about  title,  what  is  the  l^al 
effect  of  that  contract?    Does  the  contract  necessarily  import,  unless 
the  contrary  be  expressed,  that  the  vendor  has  a  good  title  ?  or  has  it 
merely  the  effect  of  transferring  such  title  as  the  vendor  has?   *    *    * 
The  result  of  the  older  authorities  is,  that  there  is  by  the  law  of  Eng* 
land  no  warrmdy  of  title  in  the  aetval  condraxi  of  sale,  any  more  than 
there  is  of  quality.     The  rule  of  oa;veat  emptor  applies  to  both ;  but  if 
the  vendor  knew  that  he  had  no  title,  and  concealed  that  fact,  he  was 
always  held  responsible  to  the  purchaser  as  for  a  fraud,  in  the  same 
way  that  he  is  if  he  knew  of  the  defective  quality.     This  rule  will  be 
found  in  Co.  Litt.  102  a ;  3  Rep.  22  a ;  Noy  Max.  42 ;  Fitz.  Nat. 
Brev.  94  c;  in  Springwell  v.  Allen,  Aleyn  91,  cited  by  Littledale,  J., 
in  Early  v,  Garrett,  9  B.  <&  C.  932,  and  in  Williamson  v.  Allison,  2 
East  449,  referred  to  in  the  argument.     *     *     *     It  may  be,  that  as 
in  the  earlier  times  the  chief  transactions  of  puniiase  and  sale  were  in 
markets  and  fairs,  where  the  bona  fide  purchaser  without  notice  ob- 
tained a  good  title  as  against  all  except  the  crown  (and  afterwards  a 
prosecutor,  to  whom  restitution  is  ordered  by  the  21  Hen.  YIII.,  c. 
11,)  the  common  law  did  not  annex  a  warranty  to  any  contract  of  sale. 
Be  that  as  it  may,  the  older  authorities  are  strong  to  show  that  theri^ 
is  no  such  warranty  implied  by  law  from  the  mere  sale.     In  recent 
times  a  d^ererU  notion  appears  to  have  been  gaining  ground  (see  note 
of  the  learned  editor  to  3  Bep.  22  a) ;  and  Mr.  Justice  Blackstone  says, 
*  In  contracts  for  sale,  it  is  constantly  understood  that  the  seller  under- 
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takes  that  the  oomroodity  he  sells  is  his  own ;'  and  Mr.  Wooddeson, 
iu  his  lectures,  goes  so  far  as  to  assert  that  the  rale  of  eaveat  emptor  is 
exploded  altogether,  which  no  authority  warrants. 

§  952.  '^  At  all  times,  however,  the  vendor  was  liable,  if  there  was 
a  warranty  in  foot ;  and  at  an  early  period,  the  affirming  those  goods 
to  be  his  own  by  a  vendor  in  possession,  appears  to  have  been  deemed 
equivalent  to  a  warranty.     Lord  Holt,  in  Medina  t^.  Stoughton,  1 
Salk.  210 ;  Ld.  Raymond  593,  says  that  *  where  one  in  possession  of 
a  personal  chattel  sells  it,  the  bare  affirming  it  to  be  his  own  amounts 
to  a  warranty.'     And  Mr.  Justice  Buller,  in  Pasley  v.  Freeman,  3  T. 
R.  57,  disclaims  any  distinction  between  the  effect  of  an  affirmation 
when  the  vendor  is  in  possession  or  not,  treating  it  as  equivalent  to  a 
warranty  in  both  cases.     *     *     *     From  the  authorities  in  our  law,, 
to  which  may  be  added  the  opinion  of  the  late  Lord  Chief  Justice 
Tindal  in  Ormerod  v.  Huth,  14  M.  &  W.  664,  it  would  seem  that 
there  is  no  implied  warranty  of  title  on  the  sale  of  goods,  and  that  if 
there  be  no  fraud  a  vendor  is  not  liable  for  a  bad  title,  unless  there  is 
an  express  warranty,  or  an  equivalent  to  it,  by  dedarationa  or  condud  ; 
and  ihe  question  in  each  case,  where  there  ia  no  warranty  in  express  terms, 
vriU  be,  whether  there  are  such  (drcumstanoes  as  will  be  equivalent  to  such 
a  warranty.     Usage  of  trade,  if  proved  as  a  matter  of  fact,  would  of 
course  be  sufficient  to  raise  an  inference  of  such  an  engagement ;  and 
without  proof  of  such  usage,  the  very  nature  of  the  trade  may  be 
enough  to  lead  to  the  conclusion,  that  the  person  carrying  it  on  must 
be  understood  to  engage  that  the  purchaser  shall  enjoy  that  which  he 
buys,  as  against  all  persons.     It  is,  perhaps,  with  reference  to  such 
sales,  or  to  executory  contracts,  that  Blackstone  makes  the  state- 
ment above  referred  to.     "^     *     *     We  do  not  suppose  that  there 
would  be  any  doubt  if  the  articles  are  bought  in  a  shop  professedly 
carried  on  for  the  sale  of  goods,  that  the  shopkeeper  must  be  considered 
as  warranting,  that  those  who  purchase  wUl  have  a  good  tUle  to  keep  the 
goods  purchased.     In  such  a  case  the  vendor  sells  '  as  his  own,'  and 
tibat  ia  what  is  equivalent  to  a  warranty  of  title. 

§  953.  ''  But  in  the  case  now  under  consideration,  the  defendant  can 
be  made  responsible  only  as  on  a  sale  of  a  forfeited  pledge  eo  nomine, . 
*     *     *    and  the  question  is,  whether,  on  such  a  sale,  accompanied  . 
with  possession,  there  is  any  assertion  of  an  absolute  title  to  sell,  or  only 
an  assertion  that  the  article  has  been  pledged  with  him,  and  the  time 
allowed  for  redemption  has  passed."    Held,  that  the  latter  was  the  - 

3e 
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true  meaning  of  the  contract.  The  learned  jadge  coi>tiimed  as  fol- 
lows :  ''  It  may  be,  that  though  there  is  no  implied  warranty  of  title, 
so  that  the  vendor  would  not  be  liable  for  a  breach  of  it  to  unliqui- 
dated damages,  yet  the  purchaser  may  recover  back  the  purchase 
money,  as  on  a  consideration  that  failed,  if  it  could  be  shown  that  it 
was  the  understanding  of  both  parties  that  the  bargain  should  be  put 
an  end  to,  if  the  purchaser  should  not  have  a  good  title.  But  if  there 
is  no  implied  warranty  of  title,  some  drcufMUmoes  must  be  shown  to 
enable  the  plaintiff  to  recover  for  money  had  and  reodved.  This  case 
was  not  made  at  the  trial,  and  the  only  question  is  whether  there  was 
an  implied  warranty.'' 

§  964.  In  the  forgoing  review  of  the  older  authorities  by  Parke, 

L*Apo0tre«.  ^•>  ^^^  ^^^^^  ^^  L'Apostrc  V.  L'Plaistrier  escaped  the  re- 
i.*piaistrier.  search  of  his  Lordship.  («)  The  case  is  mentioned  in  1 
Peere  Williams  317,  as  a  decision  by  Holt,  C.  J.,  on  a  different  point. 
But  when  it  was  cited  as  an  authority  in  Byall  v.  Bowles,  (a)  Lee,  C, 
J.,  sitting  in  bankruptcy  with  Lord  Chancellor  Hardwicke,  said,  '*  My 
account  of  that  case  is  different  from  that  in  Peere  Williams.  *  * 
*  It  was  held  by  the  court  that  offering  to  sell  generally  was  sufficient 
emdenee  of  offering  to  sell  as  oumer,  but  no  judgment  was  given,  it 
being  adjourned  for  further  argument."  (6) 

§  965.  Next  came  Hall  v,  (bonder,  (o)  The  written  sale  stated  that 
the  plaintiff  had  obtained  a  certain  patent  in  this  country, 
and  had  already  sold  **  an  interest  of  one-half  of  the  said 
English  patent,  and  is  desirous  of  disposing  of  the  remaining  half,  to 
which  he  hereby  declares  thai  he  has  full  right  and  ixOjRy^  and  he  there- 
upon conveyed  to  the  defendant  ^*  the  above-mentioned  one-half  of 
the  English  patent  hereinbefore  referred  to."  In  an  action  for  the 
price  the  defendant  pleaded,  j/!r8<,  that  the  alleged  invention  was  worth- 
less, of  no  public  utility,  and  not  new  in  England ;  and  secondly, 
that  the  plaintiff  was  not  the  true  and  first  inventor  thereof.  The  court 
held  that  there  was  no  warranty  that  the  patent  right  was  a  good  right, 
saying :  '^  Did  the  plaintiff  profess  to  sell,  and  the  defendant  to  buy,  a 
^od  and  indefeasible  patent  right  ?  or  was  the  contract  merely  to 

(f)  It  had  likewise  escaped  the  research  W.  A  Tad.  L.  C.  in  Eq.  (6th  ed.),  at  p. 

of  the  author  of  this  treatise  when  the  783,  for  this  report  by  Lee,  G.  J.,  of  ihm 

first  edition  was  published.  decision  in  L'Apostre  v,  I/Plaistrier. 

(o)  1  Vee.,  Sr.,  at  p.  351.    Also  re-        (e)  2  G.  B.  (N.  &)  22 ;  26  L.  J.,  G.  P. 

ported  mib  nom.  Byall  o.  Bolle,  1  Atk.  165.  138,  288. 

(6)  See  the  case  of  Byall  v.  Bowles,  2 
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place  the  defendant  in  the  same  situation  as  the  plaintiff  was  in,  with 
reference  to  the  alleged  patent  ?"  Held,  that  the  latter  was  the  true 
nature  of  the  contract.  In  this  case,  again,  there  is  nothing  to  show 
that  a  sale  of  a  chattel  does  not  imply  an  affirmation  of  ownership^ 
for  there  was  an  express  warranty  of  ownership ;  but  the  subject  mat- 
ter and  true  construction  of  the  warranty  were  the  points  in  question, 
and  the  warranty  was  held  to  mean  that  the  patent,  sfwik  as  it  tocu, 
belonged  to  the  plaintiff,  and  to  no  one  else,  not  that  the  patent  was  free 
from  intrinsic  defects  that  might  make  it  voidable  or  defeasible.  The 
dida,  however,  were  strongly  in  support  of  those  in  Morley  v.  Atten- 
borough. 

So,  in  Smith  v.  Neale,  (d)  the  same  court,  on  facts  almost  identical 
with  those  of  the  preceding  case,  held,  that  a  contract  for 
the  sale  or  assignment  of  a  patent  involves  no  warranty 
that  the  invention  is  new,  but  merely  that  her  Majesty  had  granted  to 
the  vendor  the  letters  patent^  which  were  the  thing  sold.  ^^ 

§  966.  In  Chapman  v.  Speller,  {e)  the  plaintiff  gave  the  defendant  £5 
profit  on  a  purchase  made  by  the  defendant  at  a  sheriff's  QhApman  v, 
sale  under  a  writ  of  ^./a.,  and  the  defendant  handed  to  ^•p*"**- 
the  plaintiff  the  receipt,  which  he  had  got  from  the  auctioneer,  in  order 
to  enable  the  plaintiff  to  claim  the  goods.  The  goods  were  afterwards 
taken  under  a  superior  title,  and  the  plaintiff  brought  action,  alleging 
a  warranty  of  title  by  the  defendant ;  but  the  court  refused  to  consider 
the  point  of  law,  saying  that  the  defendant  had  only  sold  ^'  the  right, 
whatever  it  was,  that  he  had  acquired  by  his  purchase  at  the  sheriff's 
sale.''  The  court,  however,  added :  "  We  wish  to  guard  ourselves 
against  being  supposed  to  doubt  the  right  to  recover  back  money  paid 
upon  an  ordinary  purchase  of  a  chattely  where  the  purchaser  does  not 
have  that  for  which  he  paid." 

§  967.  In  Sims  v.  Marryat,  {e)  there  were  affirmations  by  the  de- 

(d)  2  C.  B.  (N.  S.)  07 ;  26  L.  J.,  G.  P.  Allen,  57  Penna.  482 ;  Swasej  v.  Parker, 

143.  50  Penna.    441;    Chambers    «.    Union 

19.  Sales  of  Choses  in  Action  and  Bank,  78  Penna.  205.  See  anU  {  924.  On 
Patents. — The  implied  warranty  of  title  sale  of  a  patent  there  is  an  implied  war- 
is  not  limited  to  chattels,  but  applies  to  rantj  of  title  and  validity.  Darst  v. 
secorities  or  other  intangible  property.  Brockway,  11  Ohio  462,  471 ;  Groninger 
Baker  v.  Amot,  67  N.  Y.  448;  Gilchrist  «.  Paige,  48  Wis.  229. 
9.  HiUiazd,  58  Vt  592,  596;  Wood  v.  (e)  14  Q.  B.  621 ;  19  L.  J.,  Q.  B.  241. 
Sheldon,  42  N.  J.  L.  421 ;  Donaldson  v.  («)  17  Q.  B.  281 ;  20  L.  J.,  Q.  B.  454. 
Newman,  9  Mo.    App.    285;  Flynn   v. 
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mam  9.  Mm-  f^^odant,  which  were  oonstmed  to  amoaut  to  an  express 
'^*^  warranty,  and  the  question  now  under  consideration  was 

not  decided ;  but  Lord  Campbell  said :  "  It  does  not  seem  necessary 
to  inquire  what  is  the  general  law  as  to  implied  warranty  of  title  on 
sales  of  personal  property^  which  is  not  quite  aatiafactorily  settled.  Ao- 
oording  to  Morley  o.  Attenborough,  if  a  pawnbroker  sells  unredeemed 
pledges  he  does  not  warrant  the  title  of  the  pawnor,  but  merely  under- 
takes that  the  time  for  redeeming  the  pledges  has  expired^  and  he  sells 
only  Buoh  right  as  belonged  to  the  pawnor.  Beyond  that  the  decision 
does  not  go,  but  a  great  many  qtiestions  are  suggested  in  the  judgment, 
whieh  stiU  remain  open.^^ 

§  968.  Then  came  Eichholz  v.  Banister,  (/)  in  which  one  of  the 
BohboiB  V.  ^P^^  questions  at  least  was  expressly  decided  by  the  Com- 
Bmw«-  mon  Pleas  in  Michaelmas,  1864.     The  facts  were  very 

simple.  The  plaintiff  went  to  the  warehouse  of  the  defendant,  a  ''job- 
warehouseman  "  in  Manchester,  and  bought  certain  goods,  which  the 
defendant  said  were  ''a  job  lot  just  received  by  him.''  The  following 
was  the  invoioOi  which  was  in  print,  except  the  words  in  italics : 

20,  Charlton  street,  Portland  street, 
Manchester,  April  18, 1864. 
Mr.  mohhoby 

Bought  of  B.  Banister,  job- warehouseman. 
Prints,  grey  fustians,  &c.,  job  and  perfect  yarns,  in  hanks,  oops,  and 
bundles. 

17  pieces  ojprinis,  62  yards,  at  6^.  per  yard  £19     6    0 

1}  per  cent  for  cash  0    6    0 

19    0    0 

The  price  was  paid  and  the  goods  delivered,  but  it  turned  out  that 
they  had  been  stolen,  and  the  buyer  was  compelled  to  restore  them  to 
the  true  owner,  and  brought  action  on  the  common  money  counts,  to 
which  the  defendant  pleaded  never  indebted.  Defendant  insisted  at  the 
trial  that  he  had  not  warranted  title,  and  the  point  was  reserved.  The 
judges  gave  separate  opinions,  all  concurring  in  the  existence  of  a 
warranly  of  title. 

Erie,  C.  J.,  said  that  the  rule  was  taken  on  a  point  of  law  that  '^  a 

(/)  17  a  B.  (N.  a)  708 ;  84  L.  J.,  C.  P.  106. 
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vendor  of  personal  chattels  does  not  enter  into  a  warranty  of  title,  but 
tliat  the  purchaser  takes  them  at  his  peril^  and  the  rule  of  caveat  emptor 
applies.     *     *     *     I  decide  in  accordance  with  the  current  of  authori- 
ties, that  if  the  vendor  of  a  chattel  at  the  time  of  the  sale  either  by 
words  affirm  that  he  is  the  owner,  or  by  hia  conduct  gives  the  purchaser 
to  underdand  that  he  is  such  owner y  then  it  forms  part  of  the  contract, 
and  if  it  turns  out  in  fact  timt  he  is  not  the  owner,  the  consideration 
fails,  and  the  money  so  paid  by  the  purchaser  can  be  recovered  back." 
After  quoting  a  passage  from  the  opinion  in  Morley  v.  Attenborough, 
his  Lordship  continued :     *^  I  think  where  the  sale  is  as  it  was  in  the 
present  case,  the  shopkeeper  does  by  his  conduct  affirm  that  he  is  the 
owner  of  the  article  sold,  and  he  therefore  contracts  that  he  in  such 
owner ;  and  if  he  be  not  in  fact  the  owner,  the  price  paid  for  the  pur- 
chase can  be  recovered  back  from  him.     So  much  for  the  present  case." 
His  Lordship,  then  referring  to  the  old  authorities  cited,  said  of  the 
passage  from  Noy,  quoted  ante  §  649,  that ''  at  first  sight,  this  would 
shock  the  understanding  of  ordinary  persons ;  but  I  take  the  meaning 
of  the  principle  which  it  enunciates  to  be  that  where  the  transaction  is 
of  this  nature,  that  I  have  the  manual  possesion  of  a  chattel,  and  with- 
out my  affirming  that  I  am  the  owner  or  not,  you  choose  to  buy  it  of 
m^asUiSf  and  give  me  the  mon^y  for  it,  you  the  purchaser  taking  it  on 
those  terms  cannot  afterwards  recover  back  what  you  have  paid  because 
it  turns  out  that  I  was  not  the  true  owner.''     His  Lordship   then 
pointed  out  that  Morley  v.  Attenborough,  Chapman  v.  Speller,  and 
Hail  V,  Condor,  had  all  been  decided  on  this  principle;  and  that  in 
"  all  these  cases  I  think  that  the  conduct  of  the  vendor  expressed  that 
the  sale  was  a  sale  of  such  title  only  as  the  vendor  had ;  but  in  all 
ordinary  sales  the  party  toho  undertakes  to  seU^  exercises  thereby  the 
strongest  act  of  dominion  over  the  ckattd  whieh  fie  proposes  to  seU^  and 
tDOuldf  therefore,  as  I  thinky  commonly  lead  the  purchaser  to  believe  thai 
he  was  the  owner  of  the  chattel.    In  almost  all  ordinary  transactions  in 
modern  times  the  vendor,  in  consideration  of  the  purchaser  paying  the 
price,  is  understood  to  affirm  that  he  is  the.  owner  of  the  article  sold.     * 
*     *     The  present  case  shows,  I  think,  the  wisdom  of  Lord  Camp- 
bell's remark  on  the  judgment  of  Parke,  B.,  in  Merely  v.  Attenbor- 
ough, when  he  said :(g)  'It  may  be  that  the  learned  Baron  is  correct 
in  saying,  that  on  a  sale  of  personal  property  the  maxim  oteaveat  emptor 

(g)  In  ffims  V.  Mairjti,  17  Q.  B.  281 ;  20  L.  J^  Q.  B.  451 
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does  by  the  law  of  England  apply,  but  if  so^  there  are  many  ezoeptions 
stated  in  the  judgment  which  well  nigh  eat  up  the  rule/  ^' 

Bjles,  J.,  concurred,  and  said :  ''  It  has  been  stated  over  and  over 
again,  that  the  mere  sale  of  chattels  does  not  involve  a  warranty  of 
title,  but  certainly  mch  statement  stands  on  barren  ground^  and  is  not 
supported  by  one  single  decision;  and  it  is  subject  to  this  exception, 
that  if  the  vendor  by  his  acts  or  by  suri^unding  circumstances  affirm 
the  goods  to  be  his,  then  he  does  warrant  the  title.  Lord  Campbell 
was  right  when  he  said  that  the  exceptions  to  the  application  of  oomeai 
envptor  had  well  nigh  eaten  up  the  rule." 

Keating,  J.,  concurred. 

§  959.  It  is  impossible  to  read  the  judgment  of  Erie,  C.  J.,  in  this 
B«marks  on  ^^^'^  without  yielding  assent  to  the  assertion  that  in  modem 
**^"^-  times,  in  all  ordinary  sales,  the  vendor  by  exercising  the 

highest  act  of  dominion  over  the  thing  in  ofiering  it  for  sale,  thereby 
leads  a  purchaser  to  believe  that  he  is  owner,  and  this  dictum  is  fully 
supported  by  the  report  by  Lee,  C.  J.,  of  the  decision  given  in  L'Apostre 
V.  LTlaistrier,  ante  §  964.  This  being  equivalent  to  a  warranty,  the 
result  would  be,  in  modern  times,  that  as  a  general  rule  the  mere  sale 
of  a  chattel  implies  a  warranty  of  title,  whereas  the  old  rule  is  accounted 
for  by  Parke,  B.,  on  the  ground  that  in  the  olden  days  the  question  of 
title  did  not  enter  into  men's  minds  or  intentions,  because  the  sales 
were  commonly  made  in  market  overt,  where  the  title  obtained  by  the 
buyer  was  good  against  everybody  but  the  sovereign.  It  should  also 
be  remembered,  when  inferences  are  drawn  from  very  ancient  decisions, 
that  there  formerly  existed  statutory  provisions  which  have  long  grown 
obsolete.  The  laws  passed  in  the  times  of  Ethelbert  and  Edgar  spe- 
cially prohibited  the  sale  of  anything  above  the  value  of  20^.  unless 
in  open  market,  and  directed  every  bargain  and  sale  to  be  made  in  the 
presence  of  credible  witnesses.  (A) 

The  question  was  alluded  to  by  the  Lord  Chancellor  (Chelmsford) 
in  delivering  the  opinion  of  the  court  in  Page  v.  Cowasjee  Eduljee,  (i) 
where,  in  the  case  of  the  sale  of  a  stranded  vessel  by  the  master,  he  said  : 
'^  But  supposing  the  plaintiff  to  have  acted  upon  a  mistaken  view  of 
the  necessity  of  the  case,  the  defendant  could  not  insist  upon  there 
being  any  implied  warranty  of  title.    The  plaintiff  sold  the  vessel  in 

{h)  WiUdns'  Leg.  Anglo^az.  U.  (i)  L.  R,  1  P.  C.  127-144 ;  Moo.  P.  a 
EtheL  10, 12 ;  Eadg.  80.  (N.  S.)  499. 
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{he  special  character  of  master  and  not  aa  ownerj  and  acted  upon  a 
bona  fide  belief  of  his  authority  to  sell." 

§  960.  The  subject  was  again  considered  in  the  Common  Pleas  in 
Trinity  Terra,  1867,  in  Bagueley  v.  Hawley,  (A)  but  with  B^gneieyv. 
no  satisfactory  progress  towards  a  final  settlement  of  the  ^awiey. 
point.  The  defendant  bought  a  boiler,  at  auction,  under  distress  for  a 
poor-rate.  The  boiler  was  set  in  brickwork,  and  was  too  large  to  be 
taken  away  without  taking  down  part  of  the  outer  wall  of  the  boiler- 
house.  The  defendant  agreed  to  sell  it  to  the  plaintiff  at  an  advanced 
price  as  it  stood.  The  plaintiff  knew  that  the  boiler  had  been  bought 
at  the  auction  by  the  defendant,  and  went  with  him  to  the  auctioneer 
to  obtain  an  extension  of  time  for  taking  away  the  boiler;  and  this 
was  conceded  to  him,  but  when  he  went  to  remove  it,  persons  claiming 
to  be  mortgagees  had  it  at  work,  and  refused  to  allow  its  removal, 
stating  that  it  had  been  ill^lly  distrained.  The  plaintiff  insisted 
that  there  was  a  warranty  of  title,  and  a  warranty  that  he  should  be 
allowed  to  remove  the  boiler ;  the  defendant  contended  that  he  merely 
sold  such  title  as  he  had.  Blackburn,  J.,  left  it  as  a  question  of  fact 
to  the  jury,  who  found  that  the  sale  was  absolute  and  unconditional, 
and  that  there  was  an  understanding  that  the  plaintiff  was  to  have 
effectual  possession  of  the  boiler,  and  they  gave  a  verdict  for  the 
plaintiff.  On  leave  reserved,  a  rule  was  made  absolute  for  a  nonsuit, 
by  Bovill,  C.  J.,  and  M.  Smith,  J. ;  dissentiente  Willes,  J.  Bovill,  C. 
J.,  put  his  opinion  on  the  ground  that  by  the  general  rule  of  law  no 
warranty  is  implied  in  the  sale  of  goods ;  but  Smith,  J.,  on  the  prin- 
ciple of  Chapman  r.  Speller;  while  Willes,  J.,  agreed  with  the  jury 
and  Blackburn,  J.,  that  '*  the  thing  which  the  defendant  sold  was  a 
boiler  and  not  a  law-suit."  The  circumstances  were  so  peculiar  and 
the  opinions  of  the  judges  so  little  in  accord,  that  the  case  has  not 
much  value  as  a  precedent. 

§  961.  On  the  whole,  it  is  submitted  that,  since  the  decision  in 
Eiohholz  9.  Banister,  the  rule  is  substantially  altered,  gubmitied 
The  exceptions  have  become  the  rule,  and  the  old  rule  j^^ruieis 
has  dwindled  into  the  exception,  by  reason,  as  Lord  ''o^  o*»»°«^- 
Campbell  said,  ^'  of  having  been  well  nigh  eaten  away."    The  rule  at 
present  would  seem  to  be  stated  more  in  accord  with  the  recent  decisions 
if  pat  in  terms  like  the  following :  A  Bale  of  pergonal  chatteU  implies 
an  cfffirmaiion  by  the  pendor  that  the  ohattd  is  his,  and  therefore  he  war^ 

(k)  L.  R,  2  C.  P.  626;  36  L.  J.,  C.  P.  828. 
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ranig  the  titlty  unless  it  be  shown  by  the  foots  and  dreumstanees  of  tks 
sale  that  the  vendor  did  not  intend  to  ajsserl  ownership^  but  only  to  trams' 
far  such  iniered  as  he  might  have  in  the  ehaUd  soUL  ^ 

Eichholz  V,  Banister  was  on  the  money  ooantB,  and  therefore, 
strictly  speaking,  only  decides  that  the  price  paid  may  be  recovered 
back  by  the  buyer  on  the  failure  of  title  in  the  thing  sold ;  bat  as  the 
ratio  decidendi  was  that  there  was  a  warranty  implied  as  pari  of  the 
contract,  there  seems  no  reason  to  doubt  that  the  vendor  would  also  be 
liable  for  unliquidated  damages  for  breach  of  warranty. 

Before  leaving  this  subject,  it  should  be  noted  that  in  Dickenson  o. 
^^         Naul,  (/)  and  in  Allen  v.  Hopkins,  (m)  it  was  decided  that 
Nani.  where  a  party  had  bought  and  received  delivery  of  goods 

Allen «.  Hop-     from  onc  not  entitled  to  sell,  and  had  afterwards  paid  the 
price  to  the  true  owner^  he  was  not  liable  to  an  action  by 
the  first  vendor  for  the  price;  these  decisions  being  directly  opposed  to 
the  maxim  in  Noy,  quoted  ante  §  949. 

§  962.  In  America,  the  distinction  between  goods  in  possession  oi 
^  the  vendor  and  those  not  in  possession,  so  decisively  re- 
pudiated by  Buller,  J.,  in  Pasley  v.  Freeman,  (n)  and  by 
the  judges  in  Eidiholz  v.  Banister,  (o)  and  in  Morley  o.  Attenbor- 
ough, (j>)  seems  to  be  fully  upheld;  and  the  rule  there  is,  that  as  to 
goods  in  possession  of  the  vendor  there  is  an  implied  warranty  of 
title ;  {q)  but  where  the  goods  sold  are  in  possession  of  a  third  party'  at 
the  time  of  the  sale,  there  is  no  such  warranty,  and  the  vendee  buys  at 

20.  It  may  be  Shown  that  the  Busrer  Gardner,  2  Ilarr.  A  G.    176;  Storm  «. 
Took  the  Risk  of  the  Title.— The  sale  Smith,  43  MIbb.  497 ;  Harrison  v.  Shanks, 
may  be  expressly  subject  to  an  adverse  13  Bush  620;  Hicks  «.  Skinner,  71  N.  C 
claim,  in  which  case,  of  course,  no  war-  639 ;  Branner  «.  Brennan,  49  Ind.   98 ; 
ranty  can  be  implied.    Bogert  v.  Christie^  Neal  «.  GUIaspy,  56  Ind.  451 ;  The  Monte 
24  N.  J.  L.  57.    And  on  a  sale  of  all  the  Allegre,  9  Wheat  616;  Gorwin  «.  Ben- 
seller's  right  or  interest  in  property,  no  ham,  2  Ohio  St  36. 
warranty  of  title  can  be  implied.    Bank  (0  4  B.  A  Ad.  688. 
of  Northampton  v.  Mass.  Loan,  Ac.,  Co.,  (m)  13  M.  &  W.  94. 
123  Mass.  330 ;  Krumbharr  v.  Birch,  83  (n)  3  T.  B.  58. 
Penna.  426 ;  Jones  v,  Huggefoid,  3  Mete.  (o)  17  C.  K  (N.  a)  708. 
515,519.  (p)  8  Ex.  500. 

No  Warranty  of  Title  is  Implied  in  {q)  BenneU  «.  Bartlett,  6  Gosh.  225  ; 

Official  Sales.— This  rule  appUes  to  sales  Vibbard  v.  Johnson,  19  Johns.  78 ;  Ckae 

by  sherLOs,  constables  and  other  officers  v.  Hall,  24  Wend.  102;  Dorr  v.  Fisher,  1 

executing  judicial  orders,  and  to  sales  by  Gush.  273 ;  Burt  v.  Dewey,  40  N.  T.  48a. 
executors  or  administrators.    Mockbee  v. 
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his  peril,  (r)  And  in  the  note  of  the  learned  editor^  of  the  last  edition 
of  Story  on  Sales,  (s)  it  is  said  that  *^  this  distinction  has  now  become 
so  deeply  rooted  in  the  decisions  of  ooarts,  in  the  dicta  of  judges,  and 
in  the  oonclasions  of  learned  authors  and  commentators,  that  even  if 
it  were  shown  to  be  misconceived  in  its  origin,  it  could  not  at  this  day 
be  easily  eradicated.'^  And  Kent  sustains  this  view  of  the  law  of  the 
United  States,  {t)  21 

§  963.  By  the  civil  law,  the  warranty  against  eviction  exists  in  all 
cases.     The  law  3  ff.  de  act.  empt.  gives  the  maxim  in*^^^^^^^ 
the  words  of  Pompon  ins  as  follows  :  *^  Datio  poaaesaionia 
qwB  a  vendUore  fieri  debet  talis  estut  ai  quia  earn  poaaeaaionem  jure  avo^ 
oa/verit,  tradiia poaaeaaio  non  intelligatur" 

Pothier  gives  the  rule  in  these  words:  " The  vendor's  obligation  is 
not  at  an  end  when  he  has  deliverd  the  thing  sold.     He  p^j^^ 
remains  responsible  after  the  sale,  to  warrant  and  defend 
the  bnyer  against  eviction  from  that  possession.     This  obligation  is 
called  warranty.''  (u) 

§  964.  In  the  French  law,  so  deeply  implanted  is  the  obligation  of 
warranty  against  eviction,  that  it  exists  so  far  as  to  compel 
return  of  the  price,  even   though   it  has  been  expressly 

(r)  Hantingdon  v.  EUl,  86  Me.  501 ;  and  a  warranty  is  implied."    And  he  ap- 

McGoy  V.  Archer,  3  Barb.  823 ;  Dresser  v.  proves  the  language  of  Dewey,  J.,  in 

Ainsworth,  9  Barb.  619 ;  Edick  v.  Grim,  Whitney  «.  Heywood,  6  Gnsh.  82, 86,  that 

10  Barb.  445  ;  Long  v.  Hickingbottom,  28  "  Possession  here  must  be  taken  in  its 

Miss.  772.  broadest  sense,  and  the  excepted  cases 

(s)  S  377,  p.  436,  (4th  ed.)  must  be  substantially  cases  of  sales  of  the 

{i)  Vol.  2,  p.  478,  (12th  ed.)    *  mere  naked  interest  of  persons  having  no 

21.    In    America   there    is   no  Im-  possession,  actual  or  constructive,  and  in 

plied  Warranty  of  Title  to   Property  such  cases  no  warranty  of  title  is  im- 

not  in  the  Seller's  Possession. — McCoy  plied."      If    this    definition    should    be 

V.  Artcher,  8  Barb.  328;  Edick  v.  Grim,  closely  followed  the  American  law  would 

10  Barb.  445;  Hopkins  v.  Grinneli,  28  difier  little  from  that  established  in  Eng- 

Karb.  633 ;  Scranton  «.  Clark,  39  N.  Y.  land    in    Eicholz  v.  Banister.     In  fiEUJt 

220,   224 ;  8hepp4rd  v.  Earles,   18  Hun  though  the  law  in  America  as  stated  in 

651 ;  Huntingdon  «.  Hall,  86  Me.  501 ;  the  text  has  been  approved  in  many  dida 

Storm  V.  Smith,  48  Miss.  497 ;  Byrnside  on  the  authority  of  Kent  and  Story,  very 

«.  Burdett,  15  W.  Va.  702,  717 ;  Soott  v.  few  recent  cases  will  be  found  where  it 

Hix,  2  Sneed  192.    In  Shattuck  v.  Green,  has  been  applied,  and  in  many  cases  where 

^,                     104  Mass.  42,  45,  Morton,  J.,  says :    "  If  it  might  have  been  applied,  the  courts 

'                     the  vendor  has  either  actual  or  construe'  have  granted  relief  to  the  buyer  on  the 

J                     live  possession,  and  sells  the  chattels  and  theory  of  fraud  or  failure  of  considera- 

not  merely  his  interest  in  them,  such  sale  tion.  See  Matheny  v.  Mason,  73  Mo.  677. 

is  equivalent  to  an   affirmation  of  title,  (u)  Vente,  2  Part,  Ch.  1,  {  2,  No.  82. 
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agreed  that  there  shall  be  no  warranty.  The  articles  of  the  Civil 
Code  are  as  follows : — 1625.  The  warranty  dae  by  the  vendor  to  the 
purchaser  has  two  objects;  Jbrd^  the  peaceful  possession  of  the  thing 
sold :  secondlyy  the  concealed  defects  or  redhibitory  vices  of  the  thing. 

1626.  Although  at  the  time  of  sale  there  may  have  been  no  stipu- 
lation as  to  warranty,  the  seller  is  I^ally  bound  to  warrant  the  buyer 
against  suffering  total  or  partial  eviction  from  the  thing  sold,  or  from 
liens  asserted  on  the  thing  (charges  prHendues  wr  eet  objd),  and  not 
mentioned  at  the  time  of  the  sale. 

1627.  The  parties  may,  by  special  convention,  add  to  this  l^al 
obligation,  or  diminish  its  effect,  and  may  even  stipulate  that  the 
vendor  shall  be  liable  to  no  warranty. 

1628.  Although  it  be  stipulated  that  the  vendor  shall  be  liable  to 
no  warranty,  he  remains  bound  to  a  warranty  against  his  own  act:  any 
contrary  agreement  is  void. 

1629.  In  the  same  case,  of  a  stipulation  of  no  warranty,  the  ven- 
dor remains  bound  to  return  the  price  to  the  purchaser  in  the  event  of 
eviction,  unless  the  buyer  knew,  when  he  bought,  the  danger  of  evic- 
tion, or  unless  he  bought  at  his  own  risk  and  peril. 

This  subject,  however,  is  more  fully  treated  ante  Book  II.,  Ch.  7,  on 
the  nature  and  effect  of  a  sale  by  the  civil  law. 

SECTION  in. — ^IMPLIED  WARRANTY  OP  QUAUTT. 

I  966.  The  maxim  of  the  common  law,  oaoeat  emptor^  is  the  general 
rule  applicable  to  sales,  so  far  as  quality  is  concerned.  The 

Obfiol  Miipfor 

^uhecenend  buyer  (in  the  absence  of  fraud)  purchases  at  his  own  risk, 
unless  the  seller  has  given  an  express  warranty,  or  unless 
a  warranty  be  implied  from  the  nature  and  circumstances  of  the  sale.  22 
A  representation  anterior  to  the  sale,  and  forming  no  part  of  the 
contract  when  made,  is,  as  already  shown  {ante  §  929),  no  warranty ; 
but  a  representation,  even  though  only  an  inducement  to  the  contract, 
and  forming  no  part  of  it,  will,  if  false  to  the  knowledge  of  the  vendor, 
be  a  ground  for  rescinding  the  contract  as  having  been  effected  through 
fraud. 

No  ezoepUon  §  ^^^'  So  far  as  an  ascertained  specific  chattel,  already 
tett^^e^o     exUttng^  and  which  the  buyer  has  ingpeoted,  is  concerned, 

22.  HaigouB  V.  Stone,  5  N.  Y.  78,  81,  Bichardaon  «.  Bouck,  42  Iowa  186 ;  Mor> 
89 ;  Miller  v.  Tiffimj,  1  Wall.  298,  809 ;  riB  v.  Thompson,  86  111.  16 ;  Biyant  v 
Bamani  v.  Kellogg,  10  Wall.  883,  888 ;    Pember,  46  Vt.  487. 
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ibe  rale  of  eaoeat  emptor  admits  of  no  ezoeption  by  ini'  Jj^'by 
plied  warranty  of  quality,  {v)  28  SS5*"  ^  **^ 

But  where  a  chattel  is  to  be  made  or  supplied  to  the  order  of  the 
purchaser^  there  is  an  implied  warranty  that  it  is  reason- 
ably fit  for  the  purpose  for  which  it  is  ordinarily  used^  or  ^^ir^uc^ 
that  it  is  fit  for  the  special  purpose  intended  by  the  buyer,  wank^ot^ 
if  that  purpose  be  communicated  to  the  vendor  when  the  ^      ^' 
order  is  given,  as  is  shown  by  the  authorities  now  to  be  reviewed.     If 

(v)  Purkinson  v.    Lee,    2    East   814;  warranty,  alleging   that  a  part  of  the 

(Planter  v.  Hopkins,  4  M.  A  W.  64,  and  grease  was  inferior  and  adulterated.    It 

cases  dted  anie  2  980.  was  held  that  there  was  no  warranty. 

28.  No  Warranty  of  Quality  on  a  Lowrie,  J.,  said :    "Where  goods  are  sold 

Present  Sale  is   Implied    where  the  on  inspection  there  is  no  standard  but 

Buyer  Inspects  the  Qoods.— See  ante  identity,  and  no  warranty  implied  other 

note  4.    Barnard  v.  KeUogg,  10  Wall,  than  that  the  identical  goods  sold,  and  no 

883,  888 ;  Weimer  v.  Clement,  87  Penna.  others,  shall  be  delivered."   This  wss  fol- 

147;  Eagen  V.  Call,  34  Penna.  286;  Jen-  lowed  in  Lord  v.  Grow,  89  Penna.  88, 

nings  V.  Gkats,  8  Bawle  168 ;  Fitch  v.  where  the  sale  was  by  a  grain  dealer  of 

Archibald,  29  N.  J.  L.  160 ;   Getty  v.  spring  wheat  for  seed.    It  proved  to  be 

Bountiee,  2  Chand.  28;  Hunter  «.  Mo-  winter  wheat  and  the  crop  was  lost,  bat  it 

Langhlin,  43  Ind.  88,  48;    Bowman  v.  was  held  that  there  was  no  warranty,  the 

Clemmer,  60  Ind.    10,    12 ;    Hadley  v,  buyer  having  inspected,  notwithstanding 

Prather,  64  Ind.  187 ;  Byder  v.  Neitge,  21  the  Beust  that  the  difference  could  not  be 

Minn.  70;  Banges  v.Heame,87Tex.  80;  determined   by    inspection.    This    is    a 

Hight  u  Baoon,  126  Mass.  10;  Bice  v.  doubtful  case.    See  Wolcott  v.  Mount,  38 

Forsyth,  41  Md.  389,  406;   Bamett  tr.  N.  J.  L.  496,  and  see  iKwt  note  24.  Where 

Stanton,  2  Ala.  196 ;  Wilson  v.  Shackle-  the  buyer  declines  to  inspect  from  want  of 

ford,  4  Bandolph  5 ;  Moses  v.  Mead,  1  judgment  and  expressly  trusts  the  seller. 

Den.  378 ;  S.  C,  6  Den.  617 ;  Salisbury  v.  the  latter  is  bound  only  to  exercise  good 

Stainer,    19  Wend.    169 ;    flotchkiss   v.  £uth.    Hanger  e.  £vins»  38  Ark.  — .     In 

Gage,  26  Barb.  141 ;  Lukens  v.  Freiund,  Byrne  v.  Jansen,  60  Gal.  624,  the  sale  was 

27  Kan.  664;  Kohl  v.  Lindley,  39  HI.  of  wool,  bargained   for    before   it   was 

196 ;  County  of  Simcoe  Soc.  v.  Wade,  12  sheared.    The  buyer  was  asked  by  the 

U.  C.  Q.  B.  614.    As  to  cases  where  the  seller  to  look  at  the  sheep,  but  neglected 

defect  is  not  discoverable  by  inspection,  to  do  so,  nor  did  he  examine  the  wool 

see  poti  note  32.    If  the  buyer  makes  a  when  delivered  at  his  store.    A  year  later 

careless  inspection,  or  neglects  to  inspect  the  wool  was  examined  and  found  very 

at  ally  his  position  will  be  the  same  as  if  poor,  and  the  seller  was  sued  for  breach 

he  had  fuUy  inspected,  in  the  absence  of  of  warranty.    The  court  said :    "  Under 

fraud.    In  OaiBon  v.  Baillie^  19  Penna.  such  circamstanoes,  no  artifice   having 

876,   880,  the  sale  was  of  lard  grease,  been  used  to  prevent  the  examination,  the 

The  buyer  inspected  several  of  the  pack-  maxim    oaoeaL    mnptor    applies."     See 

ages,  declined  to  inspect   further,   and  Chicago,  ^Ux,  Co.  v.  Tilton,  87  lU.  647 ; 

boo^t  the  lot    He  sued  for  breach  of  Hyatt «.  Boyle,  6  Gill  St  J.  lia 


844  PERFORMANCE  OP  THE  CONTRACT.      [BOOK  IV. 

the  specific  existing  chattel^  however^  is  sold  by  descrip- 
fl^dby'deswip-  tioii,  and  does  not  correspond  with  that  description,  the 

vendor  fails  to  comply,  not  with  a  warranty  or  collateral 
agreement,  but  with  the  contract  itself,  by  breach  of  a  condition  pre- 
cedent, as  explained  ante  §  918.  ^    This  was  strongly  exemplified  in 

24.    Sales     by    Description.  —  The    was  made  at  auction  for  the  sale  of  bine 
AmericaD  decisions  treat  a  sale  bj  de-  vitriol.    The  article  on  closer  exomina- 
scription  as  analogous  to  a  sale  by  sam-  tion  than  was  practicable  at   the   sale 
pie,  and  hold  that  words  of  description  proved  to  be  green  vitriol,  an  inferior 
imply  a  warranty  that  the  property  shall  article,  and  the  buyer  refused  to  accept  it. 
answer  the  description.    The  effect  is  to  On  a  suit  for  damages  the  plaintiff  had 
extend  to  breaches  of  condition  of  this  judgment  on  the  authority  of  Chaudelor 
class  the  remedies  available  in  cases  of  o.  Lopus,  Gro.  Jac.  4,  Seixas  «.  Woods,  2 
breach  of  warranty,  while  at  the  same  Gaines  48,  and  Swett  v.  Colgate,  20  Johns, 
time  the  English  remedy  of  rejection  of  196.    But  this  was  reversed,  the  cases 
the  property  is  not  denied.    See  the  Ian-  cited  being  overruled,  and  it  was  held 
gnage  of  Justice  Depue  on  this  subject  in  that  the  &cts  established  a  breach  of  war- 
Woloott  V.  Mount,  86  N.  J.  L.  262,  266,  ranty,  or  at  least  that  question  must  be 
quoted  anU  i  918,  note  82.    As  American  left  to  the  jury.    In  White  v.  Miller,  71 
lawyers  will  naturally  seek  for  the  law  on  N.  Y.  118,  129,  the  buyer,  a  market  gar- 
this  subject,  under  the  head  of  "war-  dener,  ordered  from  a  seed-grower  six 
ranty,"  our  citations  are  collected  here,  pounds  of  "  Bristol  cabbage  seed,"  and 
referring    the    reader,  however,  to   our  the  grower  delivered  a  package  thus  de- 
author's  discussion  of  the  subject  in  the  scribed.    The  seed  was  impure  because 
Chapter  on  Ck>nditions,  ante  J  J  918-928.  grown  too  near  other  varieties  of  cab- 
The  American  cases  sustain  the  following  bage,  and  therefore  did  not  produce  Bris- 
proposition.  tol  cabbages,  but   inferior   cabbages  fit 
A  Sale   by  Description   Imports  a  only  for  cattle.    The  description  of  the 
Warranty  that  the  Property   Sold  is  seed  was  held  to  be  a  warranty  that  it 
of  that  Description. — In  fiorrekins  o.  was  as  described.    The  same  judgment 
Bevan,  8  Bawle  28,  43,  Rogers,  J.,  said  :  was  reached  by  the  New  Jersey  Court  of 
"  In  all  sales  there  is  an  implied  war-  Errors  and  Appeals,  in  Woloott  v.  Mount, 
ranty   that    the    article   corresponds    in  38  N.  J.  L.  496,  affirming  S.  C,  36  N.  J. 
specie  with  the  commodity  sold.''     "  It  L.  262.    To  the  same  effect,  see  Passinger 
may  be  safely  ruled  that  a  sample  or  de-  v.  Thorburn,  34  N.   Y.  684 ;    Fleck  v. 
scription  in  a  sale-note,  advertisement,  Weatherton,  20  Wis.  392;  Van  Wyck  v. 
bill  of  parcels  or  invoice,  is  equivalent  to  Allen,  69  N.  Y.  61.    See,  also,  Whitaker 
an  express  warranty  that  the  goods  are  v,  McGormick,  6  Mo.  App..  114;  Lewis  v. 
what  they  are  described  or  represented  to  Bountree,  78  N.  C.  828 ;  Dailey  v.  Green, 
be  by  the  vendor.''    In  Hogins  o.  Plymp-  15  Penna.  118 ;  Brantley  v.  Thomas,  22 
ton,   11    Pick.    97,    Shaw,  C.    J.,  said:  Tex.  270;  Henshaw  v.  Robins,  9  Mete. 
'^  There  is  no  doubt  that  in  a  contract  of  88;    Mixer   v.  Ck>bum,  11    Mete.  559; 
sale  words  of  description  are  held  to  con-  Flint;  v,  Lyon,  4  Gal.  17 ;  Webber  v.  Davis, 
stitute  a  warranty  that  the  articles  sold  44  Me.  147 ;  Osgood  v,  Lewis,  2  Harr.  St 
are  of  the  species  and  quality  so  de-  G.  495 ;  Edgar  v.  Ganadian  Oil  Go^  28  U. 
scribed."    To  the  same  effect,  see  Winsor  G.  Q.  B.  338. 

e.  Lombard,  18  Pick.  57.    In  Hawkins  v.        Right  of  Inspection. — As  an  inspec- 

Pemberton,  51   N.  Y.   198,  the  contract  tion  of  the  goods  is  neoesMary  to  enable 
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Josling  V.  Kingsford^  ((d)  where  the  vendor  was  held  bound,  as  on  a 
condition  preoedent,  to  deliver  ^'oxalic  aoid/'  although  he  had  ex- 
hibited the  bulk  of  the  article  sold  to  the  buyer,  and  written  to  him 
that  he  would  not  warrant  its  strength,  in  order  to  '^  avoid  any  un- 
pleasant differences/'  and  suggested  to  him  to  make  a  fresh  examina- 
tion if  he  thought  proper.  25 

§  967.  On  the  other  hand,  a  severe  application  of  the  rule  of  caveat 
emptoTy  where  the  thing  sold  answers  the  description,  together  with  a 
lucid  statement  of  the  law,  and  the  distinction  between  warranty  of 
quality  and  description  of  the  thing,  may  be  found  in  the  decision  of 
the  Exchequer  of  Pleas,  delivered  by  Parke,  B.,  in  Barr 

'  '         '  Ban  •  fllt^Min 

V.  Gibson,  {if)  The  defendant  sold  to  the  plaintiff,  on  the 
21st  of  October,  1836,  ''all  that  ship  or  vessel,  called  the  Sarah,  of 
Newcastle,  &c."  covenanting  in  the  deed-poll  by  which  the  convey- 
once  was  made,  that  he  ''  had  good  right,  full  power,  and  lawfnl 
authority,"  to  sell.  It  turned  out  that  the  ship,  which  was  on  a  dis- 
tant voyage,  had  got  ashore  on  the  coast  of  Prince  of  Wales'  Island 
on  the  13th  of  October,  eight  days  before  the  sale;  on  a  survey, 
on  the  14th,  it  was  recommended  that  she  should  be  sold  as  bhe 
lay,  because,  under  the  circumstances  of  the  winter  coming  on,  and 
the  want  of  facilities  and  assistance,  the  ship  could  not  be  got  off  so  as 
to  be  repaired  there :  but  if  in  England  she  might  easily  have  been 
got  off.  At  the  sale,  on  the  24th  of  October,  the  hull  produced  only 
£10.  Patteson,  J.,  lefl  it  to  the  jury  to  say  whether  at  the  time  of 
the  sale  to  the  plaintiff,  the  vessel  was  or  was  not  a  ahipy  or  a  mere 
bundle  of  timber,  and  the  jury  found  she  was  not  a  ship.  On  a  rule 
to  set  aside  the  venlict,  which  was  thereupon  given  for  the  plaintiff, 
Parke,  B.,  said,  (at  p.  399) :  ''  The  question  is  not  what  passed  by  the 
deed,  but  what  is  the  meaning  of  the  covenant  contained  in  it.'' 

§  968.  "  In  the  bargain  and  sale  of  an  existing  chattel,  by  which 
the  property  passes,  the  law  does  not  (in  the  absence  of  fraud)  imply 

the   bnjer   to   asoerUdn    whether   they  (z)  18  C.  B.  (N.  8.)  447 ;  82  L.  J.,  C. 

answer  the  deBcription  by  which  they  P.  94. 

were  Bold,  it  follows  that  the  seller  is  25.  A  "sale  with  all  iaolts"  will  not 
boand  to  give  the  buyer  an  opportunity  be  satisfied  by  delivery  of  a  thing  difiTer- 
to  make  such  inspection,  and  an  accept-  ent  from  that  bargained  for.  It  means 
anoe  for  that  purpose  will  not  be  a  waiver  all  fikults  consistent  with  the  identity  of 
of  the  right  to  reject  See  post  chapters  the  thing  described.  Whitn^  «.  Board- 
on  ''Delivery''  and  "Acceptance."  man,  118  Mass.  242. 
Boane  v.  Dunham,  79  111.  181 ;  S.  C,  65  (y)  8  M.  A  W.  890. 
111.512. 
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any  warranty  of  the  good  quality  or  condition  of  the  chattel  so  sold. 
The  simple  bargain  and  sale,  therefore,  of  the  ship  does  not  imply  a 
eonbrad  that  it  is  then  aeaworthyy  or  in  a  aermceable  condition;  and  the 
express  covenant  that  the  defendant  has  fall  power  to  bargain  and  sell, 
does  not  create  any  further  obligation  in  this  respect.  But  the  bargain 
and  sale  of  a  chattel,  as  being  of  a  particular  description,  does  imply 
a  contrdd  that  the  article  sold  is  of  that  description;  for  which  the  cases 
of  Bridge  V.  Wain,  (z)  and  Shepherd  v.  Kain,  (a)  and  other  cases,  are 
authorities ;  and  therefore  the  sale  in  this  case  of  a  ship,  implies  a  con- 
tracty  that  the  subject  of  the  transfer  did  exist  in  the  character  of  a 
ship ;  and  the  esepress  covenant  that  the  defendant  had  power  to  make 
the  bargain  and  sale  of  the  subject  before  mentioned  must  operate  as 
an  eoDpress  covenant  to  the  same  ^eat.  That  covenant,  therefore,  was 
broken  if  the  subject  of  the  transfer  had  been,  at  the  time  of  the  cove- 
nant, physically  destroyed,  or  had  ceased  to  answer  the  designation  of 
a  ship ;  but  if  it  still  bore  that  character,  there  was  no  breach  of  the 
covenant  in  question,  aJJthough  the  ship  was  damaged,  unseaworthy,  or 
incapable  of  being  benefuAally  employed.  The  contract  is  for  the  sale 
of  the  subject  absolutely,  and  not  with  reference  to  collateral  circum- 
stances. If  it  were  not  so,  it  might  happen  that  the  same  identical 
thing  in  the  same  state  of  structure,  might  be  a  ship  in  one  place,  and 
not  in  another,  according  to  the  local  circumstances  and  conveniences 
of  the  place  where  she  might  happen  to  be.  If  the  contracting  par- 
ties intend  to  provide  for  any  particular  state  or  condition  of  the  ves- 
sel, they  should  introduce  an  express  stipulation  to  that  effect  *  *  * 
We  are  of  opinion  upon  the  evidence  given  on  the  trial,  the  ship  did 
continue  to  be  capable  of  being  transferred  as  such  at  the  time  of  the 
conveyance,  though  she  might  be  totally  lost  within  the  meaning  of  a 
contract  of  insurance.  *  *  *  Here  the  subject  of  the  transfer  had 
the  form  and  structure  of  a  ship,  although  on  shore,  with  the  pos- 
sibility, though  not  the  probability,  of  being  got  off.  She  was  still  a 
ship,  though  at  the  time  incapable  of  being,  from  the  want  of  local 
conveniences  and  facilities,  beneficially  employed  as  such.''  New  trial 
ordered.  (6) 

§  969.  Of  implied  warranties  in  sales  of  chattels,  there  are  several 

impuedwiir-     reoogniaed  by  law. 

rantifli.  ^j^^  g,^^  ^^^  jj^^g^  general  is,  that  in  a  sale  of  goods  by 

(fl)  1  Stark.  604.  (6)  Bee  CMee  died  onto  ]  918,  et  109. 

(a)  5  B.  A  Aid.  240. 
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Bample^  the  vendor  warrants  the  quality  of  the  bulk  to  be  g^j^  1,^ 
equal  to  that  of  the  sample.  The  rule  is  so  universally  ■*"p*®- 
taken  for  granted  that  it  is  hardly  necessary  to  give  direct  authority 
for  it.  The  cases  are  very  numerous  in  which  it  has  been  applied  as 
a  matter  of  course.  In  Parker  v.  Palmer^  (o)  Abbott,  C.  J.,  stated  it 
in  this  language :  ^'  The  words,  per  sample,  introduced  into  this  con- 
tract, may  be  considered  to  have  the  same  effect  as  if  the  seller  had  in 
•express  terms  warranted  that  the  goods  sold  should  answer  the  descrip- 
tion of  a  small  parcel  exhibited  at  the  time  of  the  sale.''  And  in 
Parkinson  v.  Lee,  {d)  Lawrence,  J.,  in  a  sale  of  hops  by  sample,  said, 
that  the  contract  was  '^  No  more  than  that  the  bulk  should  agree  with 
the  sample,"  and  the  latter  is  the  phrase  used  by  the  judges,  powim.  26 

(e)  4  B.  A  Aid.  887.  prove  that  the  goods  tendered  were  equal 

{d)  2  East  814.    See   per   Montague  to  the  sample.    Merriman  v.  Chapman, 

6mith,  J.,  in  Aztfmar  v.  Casella,  L.  R,  2  32  Conn.  146. 

C  P.  446 ;  and  per  Fitzgerald,  J.,  in  Mo-        In  Pennsylvania  there  is  no  Implied 
Mullen  V.  Helberg,  4  L.  B.,  Jr.  94,  at  p.  Warrant  that  Qoods  Sold  by  Sample 
100.  are  Equal  to  the  Sample  in  Quality. 
26.  In  a  Sale  by  Sample  the  Seller  — In  Pennsylvania  the  maxim  caveat  emp- 
Warrants  the  Quality  Equal  to  Sam-  tor  has  always  been  very  rigidly  applied, 
pie. — This  is  generally  held,  and  yet,  as  and  the  law  as  established  by  a  series  of 
will  be  seen,  not  without  dissent    That  a  dedsions  was  stated  in  the  case  of  Boyd 
eale  by  sample  implies  a  warranty  that  the  v.  Wilson,  88  Penna.  319,  324,  as  follows : 
bulk  is  equal  to  the  sample  was  held  in  ''  If  we  trace  the  law  of  this  state  through 
the  United  States  Supreme  Court  in  Schu-  the  following  cases  we  shall  find  that  a 
<^ardt  V.  Aliens,  1  Wall.  359,  370,  and  sale  of  chattels  by  the  production  of  a 
was  decided  or  taken  for  granted  in  the  sample,  but  without  fraud  or  circumstan- 
following  cases:  Barnard  v.  Kellogg,  10  ces  to  fix  the  character  of  the  sample  as  a 
Wall.  383;  Hubbard  v,  George,  49  111.  standard  of  quality,  is  not  attended  by 
^6 ;  Webster  v.  Granger,  78  111.  230 ;  any  implied  warranty  of  the  quality.  The 
Gill  V.  Kaufman,  16  Kan.  571 ;  Gunther  sample,  under  such  circumstances,  pure 
V.  Atwell,  19  Md.  157  ;  Boothby  v.  Plais-  and  simple,  becomes  a  guaranty  only  that 
ted,  51  N.  H.  436 ;  Brantley  v,  Thomas,  the  article  to  be  delivered  shall  follow  its 
22  Tex.  270 ;  Whitaker  r.  Hueske,  29  kind  and  be  simply  merchantable.  These 
Tex.  355;  Bradford  v.  Manly,  13  Mass.  are  the  cases  referred  to:  Borrekins  v. 
139;  Williams  v.  Spofibrd,  8  Pick.  250;  Bevan,  3  Bawle  23;  Jennings  v.  Gratz, 
Whitmore  v.  South  Boston  Iron  Co.,  2  Id.  169 ;  Kirk  v.  Nice,  2  Watts  367 ;  Mo- 
Allen  52, 58  ;  Waring  v.  Mason,  18  Wend.  Farland  «.  Newman,  9  Id.  56 ;  Fraley  v. 
425;  Moses  «.  Mead,  1  Denio  378,  386;  Bispham,    10    Penna.    320;    Carson   v. 
Beime  v.  Dord,  5  N.  Y.  95,  99 ;  Leonard  Bailey,  19  Penna.  378 ;  Wetherill  v.  Neii- 
V.  Fowler,  44  N.  Y.  289 ;  Hughes  v.  Bray,  son,  20  Penna.  448;  Eagan  v.  Call,  34 
CaLSup.Ct,1882,18Keporter623;Grafi'  Penna.  236;    Weimer   v.    Clement,    37 
9.  Foster,  67  Mo.  512,  521.    If  the  buyer  Penna.   147 ;  Whitaker  v,  Eastwick,  75 
refuses  to  accept  goods  sold  by  sample,  Penna.  229.    Such  precisely  was  the  state 
the  seller,  in  a  suit  for  the  price,  must  of  this  case.    The  broker  produced  a  can 
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In  a  sale  of  goods  by  sample,  it  is  an  implied  condition,  as  shown 
ante  §  910,  that  the  buyer  shall  have  a  fair  opportunity  of  oomparing 
the  bulk  with  the  sample ;  and  an  improper  refusal  by  the  vendor  to 
allow  this,  will  justify  the  buyer  in  rejecting  the  contract,  (e) 

§  970.  It  must  not  be  assumed  that  in  all  cases  where  a  sample  is 

exhibited,  the  sale  is  a  sale  ^^  by  sample."  27     The  vendor 

■Mapteahown    may  show  a  sample,  but  decline  to  sell  by  it,  and  require 

^^^7         the  purchaser  to  inspect  the  bulk  at  his  own  risk;  or  the 

buyer  may  decline  to  trust  to  the  sample  and  the  implied 
warranty,  and  require  an  express  warranty,  in  which  case  there  is  no 
implied  warranty,  for  ''  expre^gam  facit  oessare  UusUum.^^  (/) 

of  the  com  and  exhibited  it  to  defendants,  Necessarily  make  the  Transaction  a 

and  they  asked  to  see  others,  which  they  Sale  by  Sample  — In  Hargoos  v.  Stone^ 

openedandexamined  and  proved."  ^The  5  N.  Y.  73,  86,  Paige,  J.,  said:  "The 

court  saw  no  evidence  in  the  case  of  either  mere  exhibition  of  a  sample  at  the  sale 

fraud  or  warranty,  and   under  these  dr-  amounts  only  to  a  representation  that  the 

cumstances  charged  that  a  sale  by  sample  sample  exhibited  has  been  taken  from  the 

was  not  in  itself  a  warranty  of  the  qnal-  bulk  of  the  commodity  oflfered  for  sale  in 

ity  of  the  com.    This  language  is  too  the  usual   way."    "  Every  exhibition  of 

broad  for  all  cases,  but,  under  these  fisuiB,  a  sample  to  the  purchaser  at  the  time  of 

it  seems  to  us  there  was  no  error  in  the  the  sale  does  not  per  m  make  a  sale  by 

instruction,    tt  was  said  of  a  general  sale  sample.    There  must  be  an  agreement  to 

without  circumstances.  The  seller  did  not  sell  by  sample,  or  at  least  an  understand- 

agree  or  say  that  the  remainder  should  be  ing  of  the  parties  that  the  sale  is  to  be  by 

of  the  same  quality  as  the  sample,  and  sample."    See  Gunther  «.  Atwell,  19  Md. 

the  purchaser  did  not  order  the  com  de-  167 ;  Waring  v.  Mason,  18  Wend.  426» 

livered  to  be  of  the  same  quality  as  the  434 ;  Beime  v.  Dord,  6  N.  T.  96,  99, 104; 

sample.    Nothing  was  said  or  done  on  Jones  o.  Wasson,  3  Baxt.  211;  Day  n 

either  side  to  give  character  to  the  sample  Baguet,  14  Minn.  273,  282 ;  The  Monte 

cans  as  a  standard  of  quality.  This  being  Allegre,  9  Wheat  616,  647 ;  Barnard  «. 

the  nature  of  the  sale  the  sample  became  Kellogg,  10  Wall.  383,  stated  in  the  text, 

a  standard  only  of  the  kind,  and  that  the  pott  {  979.    In  Ames  «.  Jones,  77  N.  T. 

goods  were  simply  merchantable.  So  long  614,  a  sample  of  grain  was  shown,  snd 

as  the  commodity  is  salable,  its  different  after  examining  it  the  buyer  ordered  the 

degrees  of  quality  from  good  to  bad  are  lot.  It  was  held  that  this  was  not  sufficient 

not  the  subject  of  an  implied  warranty."  evidence  of  a  sale  by  sample.    In  At- 

It  seems  to  be  a  fair  inference  from  this  water  «.  Clancy,  107  Mass.  369,  where  a 

case  and  the  earlier  cases  died,  that  in  sample  was  shown,  it  was  left  to  the  jury 

Pennsylvania  there  is  no  vnpUed  war-  to  determine  whether  the  sale  was  meant 

ranty  that  goods  sold  by  sample  are  equal  to  be  by  sample,  and  evidence  was  held 

in  quality  to  the  sample,  and  that  such  admissible  to  show  a  usage  that  goods  of 

warranty  must  be  express.  that  class  were  sold  by  sample, 
(e)  Lorymer  «.  Sinith,  1  B.  d  0. 1.  (/)  And  see  per  May,  C  J.,  in  Mc- 

27.  Showing   e    Sample    Does  not  Mullen  «.  Helberg,  4  L.  R,  Lr.,  at  p.  181. 
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Thus,  in  Tje  v.  Fynmore,  (g)  where  the  vendor  exhibited  a  sample 
of  "  sassafras  wood/*  and  the  buyer  inspected  it,  and  had  .p^^  ^  py^_ 
skill  in  the  article,  and  the  vendor  then  warranted  the  ™^'^' 
goods  to  be  ^'  fair  merchantable  sassafras  wood,*'  it  was  held  not  to  be 
a  sale  by  sample  with  implied  warranty,  but  a  sale  with  eJtpress  war- 
ranty. 

§  971.  So  in  Gardiner  v.  Gray,  (A)  the  sale  was  of  waste  silk,  and  a 
sample  was  shown,  but  Lord  Ellenborough  said  it  was  Qg^^^ji^OT ,, 
not  a  sale  "  by  sample.**     "  The  sample  was  not  produced  ^^^^y- 
as  a  warranty  that  the   bulk  corresponded  with  it,  but  to  enable  the 
purchaser  to  form  a  reasonable  judgment  of  the  commodity.** 

So  in  Powell  v.  Horton,  (t)  where  a  sample  of  the  goods  sold  was 
exhibited,  but  the  written  contract  was  construed  to  con-  p^^,^^ ,,  ^or. 
tain   a  warranty  that  they   should  be   "Scott  &  Co.*s  ***'*• 
mess  pork,**  it  was  held  not  to  be  a  sale  "  by  sample,**  but  a  sale  with 
express  warranty. 

So  also  have  we  seen  in  the  very  stringent  case  of  Joeling  v.  Elinga- 
ford,  (J)  where  the  buyer  not  only  inspected  the  samples,  Tnriw ». 
but  the  bulk;  and  the  vendor  said  he  would  not  war-  ^Sgrford. 
rant  the  strength  of  the  "  oxalic  acid  **  sold ;  yet  the  purchaser  was 
held  not  bound  to  accept  the  article,  because  by  adulteration  with  sul- 
phate of  magnesia,  a  defect  not  visible  to  the  naked  eye,  the  article 
had  lost  the  distinctive  character  required  by  the  terms  of  the  written 
contract,  to  wit,  that  of  being  "  oxalic  acid.*' 

So,  on  the  other  hand,  where  the  sold  note  in  writing  was  silent  as 
to  quality,  the  buyer  was  not  permitted  by  Lord  Ellen-  ^eyer*. 
borough,  (A)  to  show  that  a  sample  had  been  exhibited  to  ®^«'*'*- 
him  before  he  bought,  because  it  was  not  a  sale  "  by  sample.'^ 

§  972.  In  Carter  v.  Crick,  (/)  the  sale  was  by  sample  of  an  article 
which  the  vendor  called  seed  barley,  but  said  he  did  not  o^^rter  » 
know  what  it  really  was,  and  the  bulk  Cbrresponded  with  ^^**' 
the  sample.     Held,  that  the  buyer  took  at  his  own  risk,  whether  it 
was  seed  barley  or  some  other  kind  of  barley,  the  vendor's  warranty 
being  confined  to  a  correspondence  between  the  bulk  and  the  sample. 

In  Russell  v.  Nicolopulo,  (m)  there  was  a  written  sale  in  London  of 

(g)  8  Camp.  462.  P.  94;  and  see  Mody  v,  Gregson,  pott  ] 

(A)  4  Gamp.  144.  1003. 

(t)  2  Biog.  N.  G.  068.  {k)  Meyer  v.  Everth,  4  Camp.  22. 

(i)  18  a  B.  (N.  S.)  447;  32  L  J.,  C       (I)  4  H.  &  N.  412;  28  L,  J.,Ex.  238.. 

(m)  8  C.  B.  (N.  S.)  862. 

3h 
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g^^g^  ^         ,a  cargo  of  wlieat  then  lying  in  Queenstown^  which  closed 
mooiopuio.        ^j^jj  i\^QQQ  words :  "  The  above  cargo  is  accepted  on  the 

report  and  samples  of  Messrs.  Scott  &  Co.,  of  Queenstown."  Mellish, 
in  arguing  a  demurrer  to  the  declaration,  insisted  that  this  clause  only 
warranted  that  the  report  of  Scott  &  Co.  was  a  genuine  report,  and 
the  samples  the  genuine  samples  taken  bj  them,  but  was  not  a  war- 
ranty either  that  the  statements  in  the  report  were  true,  or  that  the 
cargo  was  equal  to  the  samples.  But  all  the  judges  held  that  the  true 
meaning  of  the  clause  was  that  the  samples  shown  to  the  buyer  were 
really  samples  drawn  from  the  cargo,  as  represented  in  the  report  of 
Scott  &  Co.,  and  that  the  bulk  corresponded  with  the  samples  so 
drawn. 
V  [And  in  a  sale  of  guano,  where  the  buyer  had  asked  for  a  ^'guar- 

teed  analysis "  to  accompany  the  sample,  and  a  printed 
AspiUarusa-      analysis  signed  by  tlie  vendor  had  been  sent  with  the 

ample,  the  vendor  was  held  to  have  warranted  not  only 
that  the  bulk  was  equal  to  sample,  but  that  the  analysis,  at  the  time  it 
was  made,  was  a  fair  analysis  of  the  bulk  out  of  which  the  guano  was 
supplied,  (n) 

§  973.  A  curious  mistake  in  a  sale  by  sample  occurred  in  the  case 

of  Megaw  v.  Molloy,  (o)  decided  by  the  Court  of  Appeal 
b7  sample.  in  Ireland  in  1878.  A  corn  broker,  by  the  plaintiff's  in- 
Megaw  V.  Moi-  structious,  put  up  a  quantity  of  maize  for  sale  by  auction. 
^^'  Under  the  conditions  of  sale,  the  maize  was  to  be  ''  sold 

as  it  now  lies  in  store  (sellers  being  irresponsible.'')  The  adver- 
tisement of  the  sale  also  announced  that  purchasers  were  required  to 
examine  bulk  for  themselves,  as  sellers  would  accept  no  responsibility. 
In  the  auction  room  samples  of  the  maize  to  be  sold  were  handed 
;about  in  bags  labeled  ^^  Ex  Emma  Peasant,"  the  name  of  the  ship 
whose  cargo  the  plaintiff  had  directed  to  be  sold.  The  defendant,  who 
had  not  inspected  the  bulk,  ^ame  the  purchaser,  but  afterwards  re- 
fused to  accept  delivery  of  the  cargo  on  account  of  its  inferior  quality. 
It  was  proved  that  the  sample  shown  at  the  sale  had  been  taken  by 
mistake,  not  from  the  cargo  of  the  ^^  Emma  Peasant,"  but  from  that 
of  the  '^  Jessie  Parker,"  which  was  of  superior  quality.     The  plain - 

(n)  Towerson  v.  Aspatria  Agricultural  of  the  bulk  being  equal  to  the  analyBiB. 
Sooietj,  27  L.  T.  (N.  S.)  276,  Ir.  Ex.  Ch.        (o)  2  L.  K,  Ir.  53C;  G.  A. ;  and  see 

reversing  Court   of  Exchequer   on    the  ante .{  50,  on  mutual  miBtake  as  to  the 

question  whether  there  was  any  warranty  subject  matter  of  the  contract. 
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tiff  resold  the  maize,  *^  Ez  Emma  Peasant/'  and  sued  the  defendant 
for  the  loss  on  the  resale.  Held,  that  as  the  plaintiff  intended  to  sell 
one  balk,  and  the  defendant  to  buy  another,  there  was  no  contract 
between  them ;  and  hj  Christian,  L.  J.,  that  assuming  a  contract  to 
have  existed,  it  must  be  a  contract  for  the  purchase  of  that  cargo  of 
which  a  sample  had  been  shown  at  the  sale.] 

§  974.  A  very  full  discussion  of  the  law  as  to  sales  by  samples  is 
found  in  Heilbutt  v,  Hickson,(j>)  decided  on  the  6th  of  HaUbntt* 
July,  1872;  and  a  further  authority  on  the  subject  is  ^lokKm. 
Couston  V.  Chapman,  infra,  decided  in  the  House  of  Lords  on  the  19th 
of  the  same  month. 

In  Heilbutt  v.  Hickson,  the  plaintiffi,  merchants  in  London,  on  the 
30th  of  December,  1870,  contracted  in  behalf  of  correspondents  at 
Lille,  in  France,  with  the  defendants,  manufaotwrera  of  shoes,  for  the 
purchase  of  30,000  pairs  of  back  army  shoes,  as  per  sampley  at  four 
shillings  and  eight  pence  per  pair,  less  2}  per  cent,  discount,  to  be  de- 
livered free  at  a  wharfin  weekly  quantities;  to  be  inapeoted  and  qual" 
Uy  approved  before  shipment;  payment  in  cash  on  each  delivery.  Both 
parties  knew  that  the  shoes  were  required  for  the  French  army  for  a 
wiuter  campaign.     A  sample  shoe  was  deposited. 

The  plaintiff)  appointed  a  skilled  person  to  inspect  the  shoes  on 
their  behalf.  A  number  were  rejected,  but  a  large  number  were  in- 
sp^ted  and  approved.  On  the  inspection,  the  soles  were  not  opened, 
and  it  is  not  usual  to  open  them  ;  but  without  opening,  it  could  not  be 
known  of  what  substance  the  fillings  of  the  soles  had  been  made. 

Before  the  first  delivery,  it  had  been  publicly  reported  that  a  con- 
tractor in  France  had  been  imprisoned  for  using  paper  as  fillings  for 
the  soles,  and  the  plaintifis'  agent  at  the  wharf  asked  that  a  shoe 
might  be  cut  open  to  see  if  there  was  any  paper  in  the  sole ;  the  de- 
fendants' foreman  absented,  saying  that  the  plaintiffs  might  cut  open  as 
many  as  they  pleased,  and  would  not  find  paper  in  any  of  them.  One 
shoe  was  accordingly  cut  open,  and  no  paper  was  found  in  it.  The 
plaintiff's  evidence  also  went  to  show  that  many  assurances  had  been 
given  to  them  by  the  defendants  that  there  was  no  paper  in  the  soles 
of  the  shoes.  The  plaintifife  accordingly  accepted  and  paid  for  4960 
pairs,  which  were  shipped  to  destination  at  Lille,  where  they  arrived 
on  the  10th  of  February. 

Li  the  meantime  the  plaintiffs  had  sent  in  advance,  to  Lille,  one 

(p)  L.  B.,  7  C.  P.  438. 
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pair,  which  was  there  cut  open  and  found  to  contain  pieces  of  paste- 
board as  fillings  of  the  soles.  This  was  communicated  to  the  defend- 
ants on  the  9th  of  February,  when  they  asserted  that  it  must  be  a 
mistake,  and  several  more  pairs  were  opened  and  found  not  to  contain 
paper.  The  sample  shoe  was  opened  at  the  same  time,  and  it  did  con- 
tain paper  in  the  sole.  Thereupon  several  of  the  cut  pairs  which  did 
not  contain  paper  fillings,  and  the  sample  shoe  which  did,  were  taken 
to  Lille  by  the  plaintifis'  agent  (the  plaintiffs  having  in  the  meantime 
declined  to  receive  further  deliveries),  and  after  communication  with 
the  plaintiffi'  correspondent  at  Lille,  the  agent,  on  the  10th  of  Febru- 
ary, tel^raphed  to  the  plaintifis,  'Tay  for  and  ship  all  of  Hickson's 
goods  ready  at  wharf  and  warehouse."  On  receipt  of  this  telegram 
the  plaintifis  accepted  and  paid  for  a  further  quantity,  which  had  been 
inspected,  approved  and  delivered  at  the  wharf,  but  which  they  had 
previously  declined  to  accept. 

The  defendants  knew  that  the  shoes  had  to  be  passed  by  the  French 
authorities,  and  that  the  sample  shoe  and  the  first  pair  sent  to  Lille 
had  been  found  to  contain  paper ;  and,  after  some  discussion,  they,  on 
the  13th  of  February,  signed  a  letter,  dated  on  the  11th  of  February, 
addressed  to  the  plaintifis,  agreeing  to  take  back  any  shoes  that  might 
be  rejected  by  the  French  authorities  in  consequence  of  containing 
paper,  it  being  understood  that  they  could  not  take  back  any  large 
number  if  paper  should  be  found  in  only  a  few  pairs. 

Upon  this  letter  being  given  to  the  plaintifib,  they  accepted  and 
paid  for  further  deliveries,  amounting  to  over  12,000  pairs. 

On  the  26th  of  February,  information  was  received  that  some  of 
the  shoes  had  been  found  to  contain  paper ;  and  on  the  28th,  when  the 
entire  quantity  was  tendered  to  the  French  authorities,  some  were 
opened  and  found  to  contain  paper,  and  the  whole  were  rejected. 
They  were  sent  to  a  public  warehouse,  where  they  remained  deposited 
when  the  action  was  tried. 

From  riubsequent  examination  of  a  number  of  the  shoes,  it  appeared 
that  a  large  proportion — in  one  instance,  seventeen  out  of  eighteen 
pairs  examined — ^and  in  another  instance,  more  than  half  of  100  pairs 
taken  from  different  cases — were  found  to  contain  paper,  canvas  shav- 
ings, or  asphalt  roofing-felt  in  the  soles ;  and  other  similar  examina- 
tions showed  the  same  result. 

The  jury  found  that  the  shoes  delivered  and  those  ready  for  delivery 
were  not  equal  to  sample,  and  that  the  defects  oould  not  have  been  dis- 
covered  by  any  inepeotion  which  ought  reasonably  to  have  been  made. 
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The  damages  were  assessed  under  the  direction  of  Brett,  J.,  and 
were  composed,  1st,  of  the  whok  cods  of  the  shoes,  with  freight, 
charges,  and  insurance,  till  arrival  at  Lille ;  2ndl7,  of  expenses  for 
cartage  and  warehouse  at  Lille;  Sdlj,  of  loss  of  profit  on  the  quantity 
delivered ;  and  4thl7,  of  loss  of  profit  on  the  quantity  remaining  to 
be  delivered.  And  a  verdict  was  entered  for  the  whole,  amounting  to 
£4214  ba.j  leave  being  reserved  to  the  defendants  to  move  to  reduce 
the  damages  by  any  sum  that  the  court  might  think  right. 

It  will  be  seen  by  this  statement  that  the  principal  questions  in- 
volved, turned  upon  the  assessment  of  damages,  and  the  case  as  to  this 
point  will  be  again  referred  to  in  the  concluding  chapter  of  this 
treatise;  ^ut  it  is  convenient  to  state  the  facts  here  fully,  in  order  to 
avoid  repetition,  and  then  to  extract  from  the  opinions  of  the  judges 
the  principles  applicable  to  the  subject  now  under  consideration. 

§  976.  Bovill,  C.  J.,  delivered  the  judgment  of  the  court,  and  upon 
the  point  in  relation  to  the  sample  shoe,  said :  ^^  It  was  contended  for 
the  defendants  that  as  the  sample  shoe  contained  paper,  and  the  French 
government  would  have  rejected  the  shoes  if  they  had  been  precisely 
in  accordance  with  the  sample  in  that  respect,  the  damages,  and  espe- 
cially the  loss  of  profits,  did  not  result  from  the  breach  of  warranty 
in  the  shoes  not  being  equal  to  the  sample.  But  the  fact  of  the  im- 
proper fillings  in  the  sole  of  the  sample  shoe  vxu  a  hidden  defect^  and 
appears  to  have  been  unknown  to  all  parties.  It  could  not  be  seen  or 
discovered  by  any  ordinary  examination  of  the  shoes,  and  the  letter  of 
the  11th  of  February  was  directed  expressly  to  the  point  of  paper 
being  in  the  shoes,  and  in  our  opinion  gave  the  right  to  reject  the 
shoes  on  that  ground,  and  entitles  the  plaintifi  to  recover  the  loss  of 
profit  which  would  have  accrued  if  the  shoes  had  been  accepted  by  the 
French  authorities." 

Semble,  therefore,  that  if  a  manufacturer  agrees  to  furnish  goods 
according  to  sample,  the  sample  is  to  be  considered  a»  if  g^j^^^ 
fret  from  any  eecrd  defect  of  manufacture  not  discoverable  ^^®^5^ 
on  inspection,  and  unknown  to  both  parties.  28  taSi  a?2^ 

§  976.  The  judgment  of  the  court  was  put  by  the  J^i^J**** 
Chief  Justice  on  the  interpretation  of  the  whole  contract 

28.  See  pott  note  83.    Where  goods  are  sample.    Bradford  v.  Manly,  18    Mass. 

sold  by  sample  by  one  who  u  not  the  189 ;  Dickiniion  v.  Gay,  7  AUen  29 ;  Sand 

mann&cturer,  no  implied  warranty  arises  «.  Taylor,  5  Johns.  895^  404. 
■gainst  latent  defects  in  both  bulk  and 
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as  originally  made  and  as  sabsequently  modified  by  the  letter  of  the 
11th  of  February;  but  Brett,  J.,  while  agreeing  in  the  judgment, 
expressed  a  decided  opinion  that  the  rights  of  the  plaintifis  would  have 
been  the  same  under  the  original  bargain^  independently  of  the  letter, 
and  he  made  the  following  important  observations,  which  seem  to  be, 
in  some  points,  justified  by  the  decision  of  the  House  of  Lords,  in 
Couston  V.  Chapman,  t7i/ra,  and  by  Mody  t;.  Gr^son,  infra  (not  cited 
in  Heilbutt  v.  Hickson.)  '^  Besides  the  incidents  attaching  to  a  con- 
tract of  sale  by  sample,  which  have  been  enumerated  by  my  lord,  I 
think  there  is  also  the  following,  that  such  contract  always  contains  an 
implied  term  thai  the  goods  may,  under  certain  ciroumstanoeSf  be  returned  ; 
Bayer's  ri«ht  ^^^^  ^^^^  ^^^  ncccssarily  coutaius  certain  varying  or 
^ter'inl^o-  alternative  applications,  and  amongst  them  the  following, 
^^°'  that  if  the  time  of  inspecOony  a>s  agreed  on,  be  subsequent 

to  the  time  agreed  for  the  delivery  of  the  goods,  or  if  the  place  of  inspec- 
tion, as  agreed  upon,  be  different  from  the  place  of  delivery,  the  pur- 
chaser may,  upon  inspection  at  such  time  and  place,  if  the  goods  be  not 
equal  to  the  sample,  return  them  then  asd  THEBE  on  the  hands  of  the 
seller,  (g)  *  *  *  The  defect  in  the  shoes  was  the  consequence  of 
acts  of  the  defendants'  servants,  the  defendants  being  the  manufac- 
turers of  the  goods,  and  the  defect,,  though  known  to  the  defendants' 
servants,  was  a  secret  defect  not  discoverable  by  any  reasonable  exer- 
cise of  care  or  skill  on  an  inspection  in  London.  By  the  necessary 
inefficacy  of  the  inspection  in  London — an  ine£Bcacy  caused  by  this 
kind  of  fault,  viz.,  a  secret  defect  of  manufacture  which  the  defend- 
ants' servants  committed — the  apparent  inspection  in  London  could 
be  of  no  more  practical  efiect,  than  no  inspection  at  all.  If  it  could 
be  of  no  practical  effect,  there  could  not  be  any  effective,  and  therefore 
any  real  practical  inspection  until  an  inspection  at  Lille.     *     *     * 

The  apparent  inspection  in  London  being  then,  by  the  ad 
if  ineffective  qf  the  defendants'  servants,  no  inspection  at  all,  and  con- 
default  la  no      scqucutly  a  real  inspection  at  Lille  being,  by  the  act  of 

the  defendants'  servants,  the  first  possibly  effective  inspec- 
tion, it  seems  to  me  that  such  inspection  was  by  the  acts  of  persons 
for  whose  acts  the  defendants  are  responsible,  substituted  for  the  first 
inspection  stipulated  by  the  contract,  and  that  the  rights  of  the  plain- 
tifis accrued  upon  that  inspection  as  if  it  were  the  first,  and  therefore 

iq)  Affirmed  and  restated  bv  Brett,  J.,    L.  B.,  10  C.  P.,  at  p.  396,  vide  pod  I 
in  his  judgment  in  Grimoldby  v.  Wells,    978. 


PABT  U.]  WARRANTY.  866 

they  were  entitled  to  throw  the  shoes  apon  the  hands  of  the  defend- 
ants at  LitteJ^ 

§  977.  In  Couston  v.  Chapman^  (r)  the  respondent  Chapinan,  who 
was  plaintiff  in  the  ooort  below,  sold  to  Couston,  at  public  o^j^gt^^ ,. 
auction,  various  lots  of  wine,  <u  per  gampky  on  the  19th  ohapmMi, 
of  March,  1870,  and  the  delivery  was  completed  on  the  11th  of  April. 
The  purchasers  had  the  wine  examined,  and  on  the  31st  Buyer's  rights 
of  May  wrote  to  say  that  they  were  "  agreeable  to  pay  for  J^SS^o  ***** 
the  rest  of  the  goods,"  but  objected  to  two  lots,  for  which  ■*™p*®- 
they  would  pay  ''  when  supplied  according  to  the  sample ;"  and  they 
added  that  they  "  considered  themselves  entitled  to  the  difference  be- 
tween the*  price  of  purchase  and  the  price  at  which  they  could  be 
bought  in  the  market."     The  vendors  rejected  this  proposal.    Further 
discussion  ensued,  but  nothing  was  done  till  the  13th  of  June,  when 
action  was  brought.     The  purchaser  had  kept  all  the  lots  of  wine,  and 
had  paid  for  none  of  them  when  the  action  was  brought.     He  was  of 
course  condemned  to  pay  for  the  whole,  and  it  was  stated  in  the  vari- 
ous opinions  given — 

Ist.  That  the  sale  of  each  lot  was  a  separate  contract 

2d.  That  although  it  was  clearly  proved  that  the  quality  of  the  two 
lots  objected  to  was  inferior  to  sample,  the  purchaser  was  bound  to  a 
^'timeous  rejection  and  return  of  the  goods  if  unwilling  to  keep 
them." 

3d.  That  if  the  vendor  will  not  acquiesce  in  the  rejection,  the  pur- 
chaser ought  to  place  the  goods  in  neutral  custody,  giving  notice  to 
the  vendor. 

4th.  That  the  purchaser  has  no  right  to  hold  to  the  contract  and 
ask  for  other  goods  than  those  which  he  rejects. 

Lord  Chelmsford  said,  '^  Reference  has  been  made  to  the  difference 
between  the  law  of  England  and  that  of  Scotland,  as  to  the  right  of 
a  purchaser  to  rescind  a  contract,  and  therefore  I  will  say  a  few  words 
on  that  subject. 

**  In  England,  if  goods  are  sold  by  sample,  and  they  are  delivered 
and  aooq^ted  by  the  purchaser,  he  cannot  return  them  ;  but  if  he  has 
not  completely  accepted  them,  that  is,  if  he  has  taken  the  delivery 
conditionally,  he  has  a  right  to  keep  the  goods  a  sufficient  time  to 
enable  him  to  give  them  a  fair  trial,  and  if  they  are  found  not  to  cor- 
respond with  the  sample,  he  is  then  entitled  to  return  them. 

(r)  L.  R,  2  8c.  App.  250. 
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''  As  I  anderatand  the  law  of  Sootland,  although  the  goods  havo 
been  aooepted  by  the  purchaser,  yet  if  he  find  that  they  do  not  corres- 
pond with  the  sample,  be  has  an  absolute  right  to  return  them.  *  *  * 

''  With  regard  to  the  wine  not  corresponding  with  the  sample,  there 
can  be  no  doubt  whatever  that  large  quantities  of  the  wine 
oept^'^rn^M  in  both  lots  was  utterly  bad,  and  could  in  no  way  what- 
'  ever  be  said  to  conform  to  the  sample;  and,  therefore, 
upon  the  discovery  of  that  fact,  the  appellants  had  a  dear  right  not  (as 
api>eared  to  be  contended  in  the  course  of  the  argument)  to  rdain  (he 
good  wine  and  return  the  bad,  but  to  rescind  the  oontraot  for  those  lots 
aJiogether.  The  contracts  being  entire  for  each  lot^  the  only  way  in 
which  the  appellants  could  discharge  themselves  from  their  obligation 
was  by  returning  or  ofiering  to  return  the  whole  of  [each  of]  the  lots.** 

His  Lordship  then   held  that  there  had  been  improper  delay,  be- 
.  ^         cause  the  condition  of  the  wine  could  have  been  disoov- 

Buyer  ■  datj 

when  gopda      ercd  in  the  course  of  a  week.    And  then  went  on  to  say, 

not  equal  to  ^  ^^ ' 

sampre.  a  Where  a  party  desires  to  rescind  a  purchase  upon  the 

iHchun  of  ijotd  grouud  that  the  quality  of  the  goods  does  not  correspond 
^  '  with  the  sample,  it  is  his  duty  to  make  a  disHnot  offer  to 
return,  or,  in  fact,  to  return  the  goods,  by  stating  to  the  vendor  thai  the 
goods  are  ai  his  risk,  thai  they  no  longer  belong  to  the  purchaser,  thai 
the  purchaser  rgeots  them,  thai  he  throws  them  baek  on  the  vendor^s  hands, 
and  thai  the  contraet  is  resoinded"  ^ 

29.  Goods  not  Equal  to  Sample  or  ofl^  it  back,  rescnnd  the  contract,  and 
Description,  may  be  Rejected  by  the  aroid  payment  on  that  groond ;  bat  would 
Buyer,  but  if  he  Accepts  them  he  still  have  the  right  to  rely  upon  the  war- 
may  Recover  on  his  Warranty. — The  ranty  implied  by  law  in  mitigation  of 
subject  of  avoidance  for  breach  of  war-  damages  under  the  general  Issne^  ob,  in 
ranty  has  been  disctissed  ante  H  62^-635.  other  words,  will  be  liable  upon  a  qtiantmn 
Here  we  oonsider  the  right  of  rejection  meruit  for  the  goods."  In  Dally  v.  Qteeof 
before  title  passes.  The  subject  is  also  15  Penna.  118,  126^  lumber  was  delivered 
considered  under  the  head  of  **  Berne-  wMch  did  not  answer  the  description  by 
dies  of  the  Buyer,''  in  Book  V.,  poet.  In  which  it  was  sold.  The  buyer  disoovered 
Duane  v.  Dunham,  65  III.  512,  516 ;  8.  C,  the  defects  but  did  not  notify  the  seller  of 
79  111.  131,  this  subject  is  discussed.  The  his  rejection  promptly,  and  tiie  lumber 
property  was  sold  by  an  executory  con-  being  swept  off  he  was  held  liable  to  pay 
tract,  and  defendant  set  up  against  a  suit  for  it.  He  was  however  allowed  to  deduct 
for  the  price  that  it  was  unmerchantable,  damages  for  breach  of  warranty.  See  Oox 
It  was  held  that  the  law  gave  the  buyer  a  v.  Long,  69  N.  C.  7,  followed  in  Lewis  e. 
reasonable  time  to  examine  and  reject  the  Bountree,  78  N.  G.  823 ;  Bodgers  «. 
property.  "  If  defendants  failed  to  make  Niles,  11  Ohio  St  48;  Byers  v.  Chapin, 
the  examination  within  a  reasonable  time,  28  Ohio  St.  300 ;  Bootliby  v.  Plaisted, 
they  will  be  precluded  from  the  right  to  51    N.    H.    43tt ;    Field  t.  Kinnear,   4 


PABT  n.]                                        WABRANITT.  857 

Kan.  476;  McGartj  v.  Qorden,  14  Kan.  under  an  executory  contract^  and  gave  no 
85 ;  Gill  o.  Kanfman,  14  Kan.  571 ;  Big-  notice  that  it  was  not  merchantable^ 
ger  V.  Bovard,  20  Kan.  204,  207 ;  Nye  v.  whereapon  a  non-eait  was  granted.  This 
Iowa  City  Alcohol  Works,  51  Iowa  129 ;  was  sustained  on  appeal.  In  Sprague  o. 
Morehouse  v.  Gomstock,  42  Wis.  626 ;  Blake,  20  Wend.  61,  also,  the  acceptanot 
Owens  V.  Stevens,  67  111.  366 ;  Taylor  of  unmerchantable  wheat  was  held  to  bar 
V,  Cole,  111  Mass.  363;  Yonghiogeny  suit  on  a  warranty,  though  it  had  been 
Iron  and  Coal  Co.  v.  Smith,  66  Penna.  expressly  agreed  that  the  wheat  should 
S40 ;  Brantley  v.  Thomas,  22  Tex.  270 ;  be  merchantable.  And  in  Dutchess  Com- 
Polhemus  v.  Heiman,  45  Cal.  573,  579.  pany  v.  Harding,  49  N.  Y.  321,  the  con- 
In  this  case  Belcher,  J.,  said :  **  There  tract  was  for  the  sale  of  sumac,  "  quality 
may  be  an  express  or  implied  warranty  to  be  like  sample  in  every  respect"  The 
when  the  contract  is  executory  as  well  as  buyer  inspected  part  of  the  lot  tendered 
when  it  is  executed."  "  Having  a  warranty  and  accepted  the  whole,  but  afterwards 
the  defendants  were  not  required  to  re-  sued  for  damages  for  breach  of  warranty, 
turn  or  offer  to  return  the  wool.  If  it  Church,  C.  J.,  said :  **  In  such  a  case  the 
was  not  what  it  was  warranted  to  be,  they  vendee  must  immediately  rescind  the  con- 
might  have  done  so,  and  thus  have  re-  tract  and  return  or  offer  to  return  the 
sdnded  the  contract,  but  they  were  at  goods,  or  he  will  be  foreclosed  from  all 
liberty  to  retain  it  and  bring  an  action  on  claim.  He  cannot  retain  the  property, 
the  breach  of  warranty  or  plead  the  and  afterwards  sue  for  damages  on  ac- 
breach  in  reduction  of  the  price.''  In  New  count  of  the  inferior  quality."  The  plain- 
York  the  law  was  stated  as  follows  by  tiff,  however,  recovered  because  of  a 
Paige,  J.,  in  Hargons  v.  Stone,  5  N.  Y.  fraudulent  device  of  the  seller  which  pre- 
73,  86 :  "  Where  the  sale  is  executory,  if  vented  complete  inspection.  But  later 
the  goods  purchased  are  found  on  exami-  New  York  cases  have  modified  the  former 
nation  to  be  unsound,  or  not  to  answer  the  rule  to  this  extent,  at  least,  that  an  action 
order  given  for  them,  the  purchaser  most  or  defence  -may  be  sustained  on  the  war- 
inmiediately  return  them  to  the  vendor  ranty  implied  in  a  sale  by  sample,  or  on 
or  give  him  notice  to  take  them  back,  and  an  express  warranty  in  an  executory  oon- 
Aereby  rescind  the  contract^  or  he  will  be  tract  of  sale,  though  the  buyer  accepts 
presumed  to  have  acquiesced  in  the  and  does  not  offer  to  return  the  goods, 
quality  of  the  goods."  This  has  been  fol-  Whether  any  remedy  would  be  held  to 
lowed  in  New  York  in  the  following  cases :  survive  the  acceptance  of  goods  sold  by 
McCormick  v,  Sarson,  45  N.  Y.  265 ;  Gay-  description,  or  of  goods  not  merchantable, 
lord  ManufEustnring  Co.  v.  Allen,  53  N.  seems  to  be  an  open  question  in  New 
Y.  515,  519.  These  two  cases  relate  to  York.  In  Day  v.  Pool,  52  N.  Y.  416, 
sales  that  may  be  considered  to  have  been  Peckham,  J.,  said :  **  The  agreement  to 
by  description,  which  under  our  author's  warrant,  in  an  executory  contract  of  sale^ 
classification  would  imply  not  a  warranty,  is  just  as  obligatory  as  a  warranty  on  a 
but  a  condition  that  the  thing  supplied  present  sale  and  delivery  of  goods.  Is 
shoold  answer  the  description.  A  similar  there  any  reason  why  the  vendee,  in  such 
case  following  those  last  dted  is  Locke  v.  executory  contract  of  sale,  may  not  rely 
Williamson,  40  Wis.  377,  381.  But  in  upon  that  Warranty  to  the  same  extent  as 
Beed  «.  Bandall,  29  N.  Y.  358,  362,  the  upon  a  warranty  in  a  present  sale  and  de- 
action  was  for  damages  for  breach  of  the  livery  of  property."  Upon  a  warranty 
implied  warranty  that  tobacco  sold  should  on  a  present  sale  the  buyers  might  use 
be  merchantable.  It  appeared  at  the  the  subject  of  the  sale  without  returning 
trial  that  plaintiff  received  the  tobacco  it,  though  defective,  and  rely  on  their 
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§  978.  [In  Grimoldby  v.  Wells,  («)  the  Court  of  Common  Pleas, 

edin      '^^  down  the  rule  that  the  buyer  is  under  no  obligation 

Qrmoidbjv,     either  to  return  or  to  offer  to  return  goods  to  the  seller,  or 

to  plaoe  them  in  neutral  custody  when,  upon  inspection. 

bound  to  TO-       the  bulk  provcs  to  be  inferior  to  sample:  it  is  sufficient 

wan  goods.  ,  , 

for  him  to  give  clear  notice  to  the  seller  that  he  rejects 
the  goods,  and  that  they  are  at  the  seller's  risk,  and  it  then  rests  with 
the  seller  to  remove  them.  The  court  explained  Lord  Chelmsford's 
meaning  in  the  abo^-cited  passage  from  his  judgment  in  Couston  v. 
Chapman,  to  be,  not  that  the  buyer  was  bound  to  return  or  to  offer  to 
return  the  goods,  but  that  he  might  have  effectually  declared  his  in- 
tention of  rejecting  them  in  either  of  those  ways. 

Brett,  J.,  adhered  to  the  opinion  which  he  had  before  expressed  in 
Heilbutt  V.  Hickson  (ante  §  976.)  "  The  defendant  has  a  right  to  in- 
spect the  goods,  and  it  seems  to  me  that  where  the  sale  is  by  sample, 
and  inspection  is  to  be  at  some  place  after  delivery,  the  true  proposi- 
tion is,  that  if  the  purchaser  on  such  inspection  finds  the  goods  are,  in 
fact,  not  equal  to  sample,  he  has  a  right  to  reject  them  then  and  there, 
and  is  not  bound  to  do  more  than  reject  them.  There  are  several 
modes  in  which  he  may  reject  them.  *  *  *  He  may,  in  fact,  re- 
turn them,  or  offer  to  return  them ;  but  it  is  sufficient,  I  think,  and 
the  more  usual  course  is,  to  signify  his  rejection  of  them  by  stating 
that  the  goods  are  not  according  to  contract,  and  they  are  at  the  ven- 

warrantj.  **  I  oonfesB  myself  unable  to  Douglass,  Ac,  Co.,  13  Han  514.  In  Mar- 
see  any  controlling  reason  for  a  legal  dif-  shuetz  v.  McQreevj,  23  Hun  408,  the  sale 
ference/'  This  was  a  case  of  an  express  was  of  a  cask  of  gin  represented  to  be  of 
warranty.  In  the  case  of  Gumey  v.  At-  good  quality,  and  a  sample  was  shown, 
lantic,  &Cf  Wj  Ck).,  58  N.  Y.  358,  the  The  court  held  that  the  buyer  could  rely 
ocntract  was  to  manufacture  and  deliver  on  his  warranty,  and  need  not  test  the 
iron  ''frogs"  corresponding  in  all  re-  gin  at  the  time  of  delivery.  "When  he 
spects  with  a  sample  furnished.  This  did  examine  the  gin  and  found  it  defeo- 
was  held  to  imply  a  warranty  of  quality,  tive,  he  was  not  bound  to  return  or  ofier 
The  frogs  proved  defective  and  brittle  in  to  return  it.  And  hb  remedy  upon  the 
use.  After  a  discussion  of  all  the  New  warranty  was  not  lost  by  his  retaining  the 
York  cases  above  cited  in  this  note,  Day  gin  and  using  it."  Day  v.  Pool  was  cited 
V.  Pool  was  followed.  Church,  C.  J.,  and  followed.  Hee  MuUer  v,  £no,  14  N. 
said  :  '*  The  principle  enunciated  applied  Y.  602 ;  Boorman  v,  Jenkins,  12  Wend, 
to  the  facts  of  this  case  must,  I  think,  de-  677 ;  Morehouse  v.  Gomstock,  42  Wia. 
termine  this  question  in  favor  of  the  right  626 ;  Shields  v,  Beibe,  9  Brad.  598. 
of  the  vendee  to  retain  the  property  and  (s)  L.  B.,  10  C.  P.  391,  and  see  .the 
xeooup  the  damages."  Gumey  v.  Atlantic,  didsta  of  Martin  and  Bramwell,  BB.,  in 
Ac.,  R'y  Co.,  was  followed  in  (Hutier  v.  Lucy  v.  Monflet,  5  H.  A  N.  223,  at  p.  233 
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dor's  risk.     No  particular  form  is  essential ;  it  is  sufficient  if  he  does 
any  unequivocal  act  showing  that  he  rejects  them/']  ^ 

As  to  the  effect  of  a  sale,  per  sample^  in  modifying  the  implied  war- 
ranty that  goods  are  merchantable,  the  case  of  Mody  v.  Gregson,  in/ray 
§  1003^  may  be  consulted 

§  979.  In  the  case  of  Barnard^  appellant,  v.  Kellogg,  respondent^ 
(t)  decided  by  the  Supreme  Court  of  the  United  States,  Barnard •.Kei- 
in  December,  1870,  the  facts  were  these.  The  appellant,  ^^8»- 
a  commission  merchant,  residing  in  Boston,  placed  a  lot  ^™«ri<»**i»^ 
of  foreign  wool  received  from  a  shipper  in  Buenos  Ayres,  and  on 
which  he  had  made  advances,  in  the  hands  of  brokers  for  sale,  with  in- 
gtrudiona  not  to  sell  unless  the  purchaser  came  to  Boston  and  examined 
the  wool  for  himself.  The  brokers  sent  to  the  respondents,  who  resided 
in  Hartford,  in  the  State  of  Connecticut,  at  their  request,  samples  of 
the  wool,  and  the  latter  offered  to  purchase  it  at* 50  cents  a  pound,  all 
round,  if  equal  to  the  samples  furnished,  and  this  offer  was  accepted, 
provided  that  the  respondents  examined  the  wool  on  the  succeeding  Men- 
day,  and  reported  on  that  day  whether  or  not  they  would  take  U.  The 
respondents  agreed  to  this,  and  went  to  Boston  and  examined  four  bales 
in  the  brokers^  office,  as  fully  as  they  desired,  and  were  offered  an 
opportunity  to  examine  all  the  bales  and  to  have  them  opened  for  in- 
spection. They  declined  to  do  this,  and  concluded  the  purchase.  Some 
months  afterwards,  on  opening  the  bales,  it  was  found  that  some  were 
falsely  and  deceitfully  packed,  by  placing  in  the  interior  rotten  and 
damaged  wool  and  tags,  concealed  by  an  outer  covering  of  fleeces  in 
good  condition.  The  purchasers,  therefore,  demanded  indemnity  for 
the  loss,  and  it  was  conceded  that  the  vendor  had  acted  in  good  faith 
and  knew  nothing  of  the  false  packing  of  the  bales. 

§  980.  On  action  brought  by  the  respondents  there  were  three 
counts :  1,  upon  sale  by  sample ;  2,  upon  a  promise,  express  or  im- 
plied, that  the  bales  should  not  be  falsely  packed  ;  3,  upon  a  promise 
express  or  implied,  that  the  inside  of  the  bales  should  not  differ  from 
the  samples  by  reason  of  false  packing.  It  was  held  in  the  lower  court 
that  there  was  no  express  warranty  that  the  bales  not  examined  should 
correspond  with  those  exhibited  at  the  brokers'  office,  and  that  the 
law,  under  the  circumstances,  would  not  imply  a  warranty ;  but  that, 
as  matter  of  fact,  the  examination  of  the  interior  of  the  bulk  of  bales 
of  wool  generally,  put  up  like  these,  is  not  customary  in  the  trade, 
and  though  possible,  would  be  very  inconvenient,  attended  with  great 

80.  Starr  v.  Torrey,  22  N.  J.  L.  190.  {t)  10  Wall.  888. 
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labor  and  delaj^  and  for  these  reasons  impracticable ;  that  by  the  cus- 
tom of  merchants  and  dealers  in  foreign  wools,  in  Boston  and  New 
York,  the  principal  markets  of  the  country  where  such  wool  is  sold, 
there  is  an  implied  warranty  against  false  packing,  and  that  as  matter 
of  law  the  custom  was  binding  on  the  parties  to  this  contract ;  and 
judgment  was  given  for  the  purchaser.  But  the  judgment  was  reversed 
on  appeal,  the  Supreme  Court  holding — 

1st  That  the  sale  was  not  by  sample,  as  shown  by  the  fact  that  the 
purchaser  went  to  Boston  to  inspect  the  goods  for  himself — which 
was  unnecessary  if  the  sale  was  by  sample — and  had  assented  to  the 
condition  that  the  sale  was  only  to  take  place  after  his  own  examina- 
tion of  the  goods. 

2d.  That  by  the  rule  of  the  common  law,  where  a  purchaser  inspects 
for  himself  the  specific  goods  sold,  and  there  is  no  express  warranty, 
and  the  seller  is  guilty  of  no  fraud,  and  is  neither  the  manufadurer  nor 
grower  of  the  goods  sold,  the  maxim  of  ixiveat  emptor  applies. 

3d.  That  inasmuch  as  the  law  in  such  a  case  implies  no  warranty 
of  quality,  evidence  of  custom  that  such  warranty  is  implied  is  inad- 
missible, and  the  custom  or  usage  is  invalid  and  void,  especially  so  in 
the  case  before  the  court,  as  the  parties  were  shown  to  have  had  no 
knowledge  of  the  custom,  and  could  not  have  dealt  with  reference 
to  it. 

§  981.  Where  an  average  sample  was  taken  of  a  large  quantity  of 
ATenge  goods  (beaus)  contained  in  a  number  of  packages,  by 

■"^i^^*  drawing  samples  from  many  of  the  packages  and  then 

mixing  them  together,  it  was  held  by  the  Court  of  Appeals  of  the  State 
„    ^  ^        of  New  York,  in  Leonard  t7.  Fowler,  (u)  that  the  purchaser 

New  York  ,  '  i 

deoiflioo.  could  uot  reject  any  of  the  packages  on  the  ground  that 

J«j|n«^  »•  they  were  inferior  to  the  average,  nor  recover  for  the  di<^ 
ference  in  value  on  that  ground ;  that  the  true  test  was 
whether,  if  the  contents  of  all  the  packages  were  mixed  together,  the 
quality  of  the  bulk  so  formed  was  equal  to  that  of  the  average  sample 
drawn. 

[And,  in  Massachusetts,  evidence  was  held  admissible  to  prove  a 
MiifwnnhTiiinim  ^^us^o^  ^^it,  upon  a  sale  of  berries  in  bags  by  sample, 
^*^^^'^'  the  sample  represented  the  average  quality  of  the  entire 

CMimlaiFtint  ^^^9  ^^^  ^^^  ^^^  average  quality  of  the  amount  contained 
Works.  j^  ^^|j  j^^g  taken  separately,  (a?)  ] 

(tt)  44  N.  Y.  289. 

(z)  Schnitxer  v.  Oriental  Print  Works,  114  Mass.  128. 
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§  982.  An  implied  warranty  may  result  from  the  usage  of  a  par- 
ticular trade.  81    Thus,  in  Jones  v.  Bowden,(y)  it  was  ^.n^j- 
shown  that  in  auction  sales  of  certain  drugs,  as  pimento,  ^Si*^  ^^ 
it  was  usual  to  state  in  the  catalogue  whether  they  were  jonesv. 
sea-damaged  or  not,  and  in  the  absence  of  a  statement  ^<'^*^^' 
that  they  were  sea-damaged,  they  would  be  assumed  to  be  free  from 
that  defect.     The  court  held  on  this  evidence  that  freedom  from  sea- 
damage  was  an  implied  warranty  in  the  sale.     And  Heaih,  J.,  in  that 
case  mentioned  a  Nisi  Prius  decision   by  himself,  that 

^     ,  ,  Weoll ».  King 

where  sheep  were  sold  as  stock,  there  was  an  implied  war- 
ranty that  they  were  sound,  proof  having  been  given  that  such  was 
the  custom  of  the  trade ;  and  said  that  this  ruling  was  not  questioned 
when  the  case  was  argued  before  the  King's  Bench.  The  case  referred 
to  by  the  learned  judge  was  probably  Weall  v.  King,  («)  decided  on  a 
different  point 

I  983.  In  a  sale  of  goods  by  description,  where  the  buyer  has  not 
inspected  the  goods,  there  is,  in  addition  to  the  condition  g^^  ^^  ^^^^^ 
precedent  that  the  goods  shall  answer  the  description,  an  n^^^|2^^2£d° 
implied  voarramty  that  they  shall  be  salable  or  merchant-  pS^^^i^i^tr 
able.  82    The  rule  was  first  clearly  stated  by  Lord  Ellen-  aibJS!'^  ^ 

81.  La  Atwater  v.  GUncj,  107  Mass.  640 ;  &  C^  29  Wis.  692 ;  8.  C,  39  Wis. 
809,  evidenoe  was  admitted  of  a  usage  to  578 ;  Morehouse  v.  Comstock,  42  Wis. 
sell  goods  of  a  certain  class  by  sample,  626 ;  Brantley  v.  Thomas,  22  Tez.  270 ; 
and  it  was  left  to  the  jury  whether  the  Ghunmell  v.  Gunby,  62  Ga.  604 ;  Wilcox 
sale  in  question  was  by  sample.  But  no  «.  Hall,  53  Ga.  636 ;  McGlurg  t.  Eelley, 
usage  can  be  shown  in  contravention  of  21  Iowa  608 ;  Hamilton  v.  Ganyard,  34 
law,  as  for  instance,  to  give  a  limited  or  Barb.  204 ;  Gleu  v.  McPherson,  1  Bosw. 
extended  meaning  to  the  warranty  im-  480 ;  Newberry  v.  Wall,  35  N.  Y.  Super, 
plied  on  a  sale  by  sample.  Dickinson  v.  Ct.  106;  Fitch  v.  Archibald,  29  N.  J.  L. 
Gay,  7  Allen  29 ;  Whitmore  v.  South  160 ;  French  o.  Yining,  102  Mass.  132 ; 
Boston  Iron  Ck>.,  2  Allen  52;  Snellingv.  Baker  v,  Frobisher,  Quincy  (Mass.)  4; 
Hall,  107  Mass.  134.  In  Wetherill  v.  Swett  «.  Shumway,  102  Mass.  366,  369 ; 
Neilson,  20  Penna.  448,  453,  it  was  held  Whitmore  v.  South  Boston  Iron  Co.,  2 
that  no  usage  could  be  allowed  to  change  Allen  62,  68 ;  Kohl  o.  Lindley,  39  111. 
words  of  representation  into  a  warranty.  195 ;  Weiger  v.  Gtould,  87  111.  180 ;  Ed- 
See  this  case  stated  ante  note  5.  wards  v,  Hathaway,  1  Phil.  547.    An  ex- 

(y)  4  Taunt.  847.  ception  to  this  rule  was  held  to  exist  in 

(s)  12  East  462.  Chicago,  Ac,  Co.  v.  Tilton,  87  111.  647, 

82.  There  is  an  Implied  Warranty  553,  where  both  partiei  were  dealers  in  a 
that  Qooda  Sold  by  Description  shall  board  of  trade  under  rules  providing  that 
be  Merchantable. — Howard  v.  Hoey,  28  one  who  took  property  without  inspeo- 
Weod.  850;  Menriam  v.  Field,  24  Wis.  tion,  took  it  at  his  own  risk. 
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^  borough,  in  Grardiner  v.  Qmjf{a)  where  the  defendant 
made  a  sale  of  twelve  bags  of  '^  waste  ailk/'  The  delara- 
tion  contained  a  ooont  alleging  a  sale  by  sample,  bnt  on  this  the  proof 
failed.  There  were  other  ooants,  charging  the  promise  to  be  that  the 
ailk  shoald  be  of  a  good  and  merchantable  quality.  Lord  Ellen- 
boroQgh  said :  "  Under  such  circumstances  the  purchaser  has  a  right  to 
«xpect  a  9(dable  artide,  answering  the  description  in  the  contract. 
Without  anj  particular  warranty,  this  is  an  implied  term  in  every  such 
contract  Where  there  ie  no  opportunity  to  inepeet  the  oommodUtfy  the 
maxim  of  ixiveai  emptor  does  not  apply.  He  cannot,  without  a  war- 
ranty, insist  that  it  shall  be  of  any  particular  quality  or  fineness,  but 
the  intention  of  both  parties  must  be  taken  to  be  that  it  shall  be  md- 
able  in  the  market  under  the  denomination  mentioned  in  the  contract 
between  them.  The  purchaser  cannot  be  supposed  to  buy  goods  to  lay 
them  on  a  dunghill.'' 

§  984.  This  rule  has  been  followed  in  a  long  series  of  decisions,  (6) 
and  the  law  on  the  subject  was  reviewed,  and  the  cases 
classified,  in  Jones  v.  Just,(c)  decided  in  the  Queen's 
Bench,  in  February,  1868.  The  plaintiffi  in  that  case  bought  from 
the  defendant  certain  ^'  bales  Manilla  hemp,"  expected  to  arrive  on 
ships  named.  The  vessels  arrived,  and  the  hemp  was  delivered  dam- 
aged so  as  to  be  unmerchantable,  but  being  still  properly  described  as 
Manilla  hemp.  Hddj  that  the  vendor  was  liable,  and  that  in  such  a 
sale  the  goods  must  not  only  answer  the  description,  but  must  be  sal- 
able or  merchantable  under  that  description.  Mellor,  J.,  in  delivering 
the  judgment,  reviewed  the  whole  of  the  decisions,  giving  this  as  the 
result :  **  The  cases  which  bear  on  the  subject  do  not  appear  to  be  in 
conflict  when  the  circumstances  of  each  are  considered.  They  may, 
we  think,  be  classified  as  follows : 

§  986.  Fird. — ^*  Where  goods  are  in  esee^  and  may  be  inspected  by  the 
oraeni  prin-  huyer,  and  there  is  no  fraud  on  the  part  of  the  seller,  the 
^p^^  maxim  caveat  emptor  applies,  even  though  the  defect 

which  exists  in  them  is  latent,  and  not  discoverable  on  examination, 
at  least  where  the  seller  is  neither  the  grower  nor  manufacturer. 


(a)  4Gunp.l44.  diffe «.  Clarke, 7  Ex.  4S9 ;  Bigge  «.  ^we- 

(6)  Jones  v.  Brigh(,6  Bing.  588 ;  Lung  kiiMoo,  7  H.  A  N.  955;  31  L.  J.,  Ex.  301, 

«.  Fidgeon,  4  Camp.  169 ;  6  Taunt.  108 ;  in  Ex.  Ch. 

Brown  v.  Edgington,  2  M.  A  G.  279;        («)  L.  R,  8  Q.  B.  197 ;  87  L.  J.,  Q.  B. 

Shepherd   v.    Fjbua,  3  M.  A  G.  868;  89. 

Camac  v,  Warriner,  1  C.  B.  356 ;  Stan- 
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ParkiosoQ  v.  Lee,  2  East  314.  The  buyer  in  such  a  case  has  the 
opportuuity  of  exercising  his  judgment  upon  the  matter  *  and  if  the 
result  of  the  inspection  be  unsatisfactory,  or  if  he  distrusts  his  own 
judgment,  he  may  if  he  chooses  require  a  warranty.  In  such  a  case 
it  is  not  an  implied  term  of  the  contract  of  sale  that  the  goods  are  of 
any  particular  quality  or  are  merchantable.  So  in  the  case  of  a  sale  in 
a  market  of  meat,  which  the  buyer  had  inspected,  but  which  was  in 
fact  diseased,  and  unfit  for  food,  although  that  fact  was  not  apparent 
on  examination,  and  the  seller  was  not  aware  of  it,  it  was  held  that 
there  was  no  implied  warranty  that  it  was  fit  for  food,  and  that  the 
maxim  caveat  emptor  applied.  Emmerton  v.  Matthews,  7  H.  &  N. 
586 ;  31  L.  J.,  Ex.  139. 

§  986.  "  Seeondly. — ^Where  there  is  a  s^e  of  a  definite  existing  chat- 
tel specifically  described,  the  actual  condition  of  which  is  capable  of 
being  ascertained  by  either  pary,  there  is  no  implied  warranty.  Bar  v. 
Gibson,  3  M.  &  W.  390. 88 

33.  Defects  not  Discoverable  by  In-  saws  found  to  be  nnfit  for  use  bj  reason  of 
«psction. — ^That  there  is  no  implied  war-  soft  temper  Selden,  J.,  said :  ^*  The  rule 
ranty  of  quality  where  the  buyer  inspects  I  hold  to  be  this :  the  vendor  is  liable  in 
or  may  inspect  the  goods,  see  ante  2  966,  such  cases  for  any  latent  defect  not  dis- 
noie  23.  Where  the  defect  is  one  not  dis*  closed  to  the  purchaser  arising  from  the 
-coverable  by  inspection,  the  same  rule  manner  in  which  the  article  was  manu- 
applies,  subject  to  the  exceptions  named  &ctured ;  and  if  he  knowingly  uses  im- 
it)  the  text,  as  to  cases  of  fraud,  or  where  proper  materials  he  is  liable  for  that  also, 
the  seller  is  the  manufacturer  or  grower,  but  not  for  any  latent  defect  in  the  mate- 
and  therefore  his  supposed  care  and  skill  rial  which  he  is  not  shown  and  cannot  be 
-constitute  a  part  of  what  is  contracted  for.  be  presumed  to  have  known."  But  see 
In  Cogel  V.  Kinseley,  89  Dl.  698,  an  Bodgers  v.  Niles,  11  Ohio  St  48,  where 
■engine  was  sold  as  second-hand,  and  was  the  majority  of  the  court  would  not  fol- 
bought  after  examination  by  the  buyer  low  Hoe  v.  Sanborn,  but  held  the  seller, 
and  by  an  engineer  employed  by  him.  It  under  similar  circumstances,  liable  on  an 
was  held  that  there  was  no  warranty,  and  implied  warranty.  This  seems  to  accord 
no  fraud,  though  the  seller  did  not  point  with  the  law  in  England.  See  post  {  994. 
out  cracks  in  the  bed  which  might  have  That  the  rule,  eaoeai  emptor  applies  to  pur- 
been  seen  on  careftil  inspection,  or  dis-  chases  from  one  not  the  maker  or  grower, 
close  that  it  had  been  in  a  building  de-  where  the  buyer  inspects  the  goods,  not- 
Btroyed  by  fire.  In  Bragg  v,  Morrill,  49  withstanding  there  are  defects  not  dis- 
Vt  45,  a  machinbt  sold  and  prepared  for  coverable  by  inspection,  see  the  following 
Qse,  by  turning,  a  piece  of  iron  shafting  cases :  Deming  v.  Foster,  42  N.  H.  165 ; 
not  foiged  by  him,  which  broke  by  reason  Kohl  v.  Lindley,  39  111.  195  ;  Moses  v. 
of  a  hidden  flaw  in  the  manufacture.  It  Mead,  1  Denio  378 ;  Scott  v.  Benick,  1  B. 
was  held  that  there  was  no  implied  war-  Mon.  63 ;  Bartlett  v.  Hoppock,  34  N.  Y. 
canty  of  soundness.  In  Hoe  v.  Sanborn,  118 ;  Goldrich  v.  Byan,  3  £.  D.  Smith 
21  N.  Y.  552,  566,  where  the  sale  was  of  (N.  Y.)  324;  lindsay  v.  Davis,  80  Mo. 
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§  987.  "  nUrdly. — Where  a  known,  described,  and  defined  article  is 
ordered  of  a  manufactarer,  although  it  is  stated  to  be  required  by  the 
purchaser  for  a  particular  purpose,  still,  if  the  known,  defined,  and 
described  thing  be  actually  supplied,  there  is  no  warranty  that  it  shall 
answer  the  particular  purpose  intended  by  the  buyer.  Chanter  v.  Hop- 
kins, 4  M.  &  W.  399 ;  Ollivant  v.  Bayley,  5  Q.  B.  288. 34 

406 ;  Snelgrove  v.  Brace,  16  U.  C.  C.  P.  Miller  v,  Fergnson,  37  G«.  568 ;  Perdval 
561;  Goate  v.  Terry,  26  U.  C.  C.  P.  35.  v.  Harger,  40  Iowa  286.  In  Davu  «. 
The  seller  most  not  cheat  the  buyer,  but  Murphy,  14  Ind.  158,  the  contract  was  for 
may  let  Jiim  cheat  himself.  Armstrong  v.  the  purchase  of  all  the  wheat  to  be  raised 
Bnfford,  61  Ala.  410 ;  Biggs  v.  Perkins,  on  a  certain  farm.  This  was  interpreted 
76  N.  0.  897.  But  though  the  general  to  raise  no  warranty  of  quality.  In  Port 
rule  is  that  there  is  no  warranty  against  Carbon  Iron  Go.  v.  Groves,  68  Penna.  149, 
secret  defects,  yet  the  concealment  of  such  Bead,  J.,  approved  the  following  state- 
defects  by  the  seller  will  sometimes  afford  ment  of  the  law  in  Parsons  on  Contracts : 
the  buyer  a  remedy  in  an  action  founded  **  If  a  thing  be  ordered  of  a  manufacturer 
on  fraud.  Hadley  v.  Clinton  Co.,  13  Ohio  for  a  special  purpose  and  be  supplied  and 
502  4  Maynard  v,  Maynard,  49  Vt  297.  sold  for  that  purpose,  there  is  an  implied 
See  ante  i  732,  note  51.  warranty  that  it  ia  fit  for  that  purpose. 

Caveat  Venditor  the  Rule  in  South  This  principle  must  be  limited  to  case^ 
Carolina. — In  South  Carolina  it  was  held  where  a  thing  is  ordered  for  a  special  pur> 
in   Barnard  v,  Yates,  1  Nott  &  M.  142,  pose,  and  not  applied  to  those  where  a 
that  the  rule  in  that  state  was  rather  special  thing  is  ordered,  though  this  be 
caveat  venditor  ihBn  caveat  emptor.  The  rule  intended  for  a  special  purpose.''    In  Mo- 
is  that  a  sound  price  implies,  as  against  Graw  o.  Fletcher,  35  Mich.  104,  a  patent 
secret  defects,  a  warranty  of  soundness  of  diamond  drill  was  sold  to  one  who  de- 
the  property.    Whitefield  v.  McLeod,  2  signed  to  use  it  for  prospecting,  a  work 
Bay  380 ;   State  v.  Gaiilard,  2  Bay  19 ;  for  which  it  was  not  primarily  intended. 
Timrod  v.  Schoolbred,  2  Bay  324;  East-  Grayes,  J.,  said  that  whether  there  was 
land  v.  Longshorn,  1   Nott  &  M.  194;  an  implied  warranty  that  it  would  be  use- 
Missroon  v.   Waldo,  2  Nott  &  M.  76 ;  ful  in  such  special  service,  depended  on 
Bose  v.  Beatie,  2  Nott  A  M.  538 ;  Calcock  the  particular  facts,  and  *'  they  ought  to  be 
V.  Beid,  3  McCord  513 ;  Watson  v.  Boat-  very  strong  to  warrant  the  inference  of  an 
wright,  1  Bich.  L.  402.    The  civil  law  as  agreement  by  the  seller  that  a  machine 
held  in  Louisiana  imposes  on  the  seller  contrived  for  work  of  a  given  kind,  and 
the  obligation  of  warranting  the  thing  sold  within  a  given  range,  will  operate  well  in 
Hgainst  hidden  defects.    Bulkley  «.  Hon-  practice  in  work  of  a  different  character." 
old,  19    How.  390.    (Mr.    Bei\jamin    of  And  it  was  held  that  there  was  no  im- 
counsel.)  plied  warranty.    See  Palmer's  Appeal,  96 

34.  There  is  no  Implied  Warranty  Penna.  106.    In  Mason  v.  Chappell,  15 

where  the  Buyer  Gets  what  he  Bar-  Gratt.  572,  and  in  Walker  v.  Pue,  57  Md. 

gained  for,  though  it  is  Worthless,  or  155, 167,  a  certain  feriilizer  was  sold,  and 

does  not  Answer  his    Purpose. — See  it  was  held  that  a  particular  article  hav- 

ante  i  620,  note  11.    Whitmore  v.  South  ing  been  called  for  and  furnished,  ihe 

Boston  Iron  Co.,  2  Allen  52,  58 ;  Gk)ssler  seller  was  not   answerable    for    results, 

V.  Eagle  Sugar  Befinery,  103  Mass.  331 ;  though  it  proved  useless.    But  in  Georgia 

Tilton  Safe  Co.  v.  Tisdale,  48  Vt.  83,  88;  it  is  held  that  on  a  sale  of  a  fertiliser 
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§  988.  "  Fourthly. — ^Where  a  manufacturer  or  a  dealer  contracts  to 
supply  an  article  which  he  manufactures  or  produces,  or  in  which  h 
deals,  to  be  applied  to  a  particular  purpose,  so  that  the  buyer  neces 
sarily  trusts  to  the  judgment  or  skill  of  the  manufacturer  or  deale: 
there  is  in  that  case  an  implied  term  of  warranty  that  it  shall  be  reason- 
ably fit  for  the  purpose  to  which  it  is  to  be  applied.    Brown  v.  fklging- 
ton,  2  M.  &  G.  279;  Jones  v.  Bright,  5  Bing.  533.     In  such  a  case 
tlie  buyer  trusts  to  the  manufacturer  or  dealer,  and  relies  upon  his 
judgment,  and  not  upon  his  own.  (d)35 

§  989.  "  Fifthly. — Where  a  manufacturer  undertakes  to  supply  goods 
manufactured  by  himself,  or  in  which  he  deals,  but  which  the  vendee 
has  not  had  the  opportunity  of  inspecting,  it  is  an  implied  terra  in  the 
contract  that  he  shall  supply  a  merchantable  article.  ^^     Laing  t;. 

there  is  an  implied  warranty  that  it  is  fit  Lnkens  v,  Freiand,  27  Kan.  664;  Walton 

for   the  purpose  for  which   sold.     See  v.  Cody,  1  Wis.  420;  Fisk  v.  Tank,  12 

Qeorgia  cases  cited  in  note  38,  pos^.  Wis.  276;  Ketch  urn  v.  Weils,  19  Wis. 

(d)  See  Randall  i;.  Newson,  2  Q.  B.  D.  26,  [34]  ;  Merrill  v.  Nightingale,  39  Win. 

102,  Q.  A.,  post  i  994.    See,  also,  Johnson  247, 251 ;  Brown  v.  Miirphee,  31  Miss.  91 ; 

V.  Raylton,  7  Q.  B.  D.  438,  C.  A.,  ante  U  Pacific  Iron  Works  ».  Newhall,  34  CJonn. 

59,  928,  as  to  an  implied  warranty  by  a  67 ;    Cunningham    v.    Hall,   1    Spragoe 

manufacturer  that  the  goods  are  his  oum  404 ;  Beers  o,  Williams,  16  111.  69 ;  Bige- 

make.  low  v.  Bozall,  38  U.  C.  Q.  B.  452 ;  Over- 

35.  Goods    Manufactured    or    Pro-  ton  v.  Phelan,  2  Head  415;  Brown  «. 

duced    for   a    Particular    Purpose.—  Sayles,  27   Vt.  226;  Pease  v.  Snbin,  38 

Where  an  article  is  bargained  for  to  be  Vt.  432 ;  Dawes  o.  Peebles,  6  Fed.  Be* 

manufactured  for  a  particular   purpose,  porter  856;  Thomas  v.  Simpson,  80  N.C.  4;; 

there  is  an  implied  warranty  that  it  will  Gerst  v.  Jones,  32  Gratt  518,  523,  where- 

reasonably  answer  the  purpose   in   the  Jones  v.  Just  and  Benjamin  on  Sales  ar& 

same  manner  as  other  articles  of    the  approved  and  followed.    On  this  prin* 

same  class.    Port   Carbon   Iron    Co.  o.  ciple  it  was  held  in  White  «.  Miller,  71 

Groves,  68  Penna.  149,  quoted  in  last  K.  Y.  118,  131,  that  on  a  sale  of  seed 

note ;    Robinson     Machine    Works     v.  there  is  an  implied  warranty  that  **  the 

Chandler,  56  Ind.  575 ;  Hylton  v.  Symes,  seeds  sold  were  free  from  any  Intent  defect 

7  Phil.  96 ;  Bobeon  v.  Miller,  12  S.  C.  arising  from  the  mode  of  cultivation  f 
586;  Taylor  v.  Cole,  111  Mass.  363;  and  this  was  applied  to  a  case  where  cab- 
Grautier  v.  Douglass,  &c.,  Co.,  IS  Hun  bage  seed  was  raised  on  Bristol  cabbage 
514;  Howard  v.  Hoey,  23  Wend.  850;  stocks  but  became  impure  because  planted 
Van  Wyck  v,  Allen,  69  N.  Y.  61 ;  Hoe  v.  near  stocks  of  other  varieties,  and  fertil- 
Sanborn,  21  N.  Y.  552,  stated  ante  note  ized  by  the  pollen  therefrom,  thus  pro- 
33;  Harris  v.  Walte,  51  Vl  480;  Byers  dudng  a  mongrel  variety.  See  for  other 
V.  Chapin,  28  Ohio  St.  300,  306 ;  Bodgers  cases  of  seed  sales,  ante  note  24. 

V.  Niles,  11  Ohio  St.  48,  54;  Street  v.  36.  Implied   Warranty  that   Goods 

Chapman,  29  Ind.  142 ;  Brenton  v.  Davis,  to  be  Supplied  by  the  Manufacturer 

8  Blackf.  817;  Field  v.  Kinnear,  4  Kan.  shall  be  Merchantable. — Hoe  o.  San« 
476 ;  Craver  v.  Homburg,  26  Kan.  94 ;  born,  21  N.  Y.  552,  562 ;  Ketchum  v. 

3l 
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Fidgeon,  4  Camp.  169;  6  Taunt.  108.  And  this  doctrine  has  been 
held  to  apply  to  the  sale  by  the  builder  of  an  existing  barge,  which 
was  afloat^  but  not  completely  rigged  and  furnished ;  there,  inasmuch 
as  the  buyer  had  only  seen  it  when  built,  and  not  during  the  course  of 
the  building,  he  was  considered  as  having  relied  on  the  judgment  and 
skill  of  the  builder  that  the  barge  was  reasonably  fit  for  use.  Shep- 
herd V.  Pybus,  3  M.  &  G.  868." 

§  990.  In  the  same  case  the  learned  judge  explained  the  rcUio 
Turner  v.  decidendi  of  Turner  v.  Mucklow,  (e)  decided  by  himself  at 

Maokiow.  Liverpool,  in  1862,  and  in  which  his  ruling  had  been 
affirmed  by  the  Exchequer  of  Pleas.  That  was  a  sale  of  a  boat-load 
of  ''  spent  madder,"  being  refuse  of  madder  roots  that  the  vendors 
had  used  in  dyeing  goods,  and  which  lay  in  a  heap  in  their  yard,  open 
to  vendee^s  inspection  if  he  chose  to  avail  himself  of  it.  On  this 
ground,  and  because  the  vendors  did  not  manufacture  it  for  sale,  it  was 
held  that  there  was  no  implied  warranty  of  quality. 

§  991.  But  in  Bull  v.  Robinson,  (/)  it  was  held  that  this  warranty 
only  extended  to  the  condition  of  the  Gcoods  when  they 

Bull  V.  Robin-  "^  &  J 

■on.  leave  the  vendor's  possession,  and  that  in  the  absence  of 

d^*^ot^  -  express  stipulation,  he  is  not  liable  for  any  deterioration 
lar^^^^kl  of  quality  rendering  them  unmerchantable  at  the  place  of 
ikomtalnsitf  delivery,  if  such  deterioration  result  necessarily  from  the 
transit  The  case  was  that  of  a  sale  of  hoop  iron,  to  be 
sent  trom  Staffordshire,  the  place  of  making  it,  to  Liverpool,  where 
the  buyer  ordered  it  to  be  delivered  in  January  and  February.  The 
iron  was  clean  and  bright  when  it  left  the  vendor's  premises  to  be  for- 
warded by  canal  boats,  vessels,  and  carts,  and  was  rusted  before  it 
reached  Liverpool,  but  not  more  so  than  was  the  necessary  result  of 
the  transit.  Held,  that  the  vendor  was  not  responsible  if  it  thereby 
became  unmerchantable  when  received  in  Liverpool.  37 

§  992.  In  Gower  v.  Van  Dedalzen,  {g)  an  attempt  was  made  to  ex- 
Wells,  19  Wis.  25 ;  Pease  v.  Sabin,  38  Vt  man  v.  Holjoke,  34  Me.  289.  In  Bigger 
482;  Wilcox  v.  Hall,  53  Ga.  635 ;  Gam-  v.  Bovard,  20  Eao.  204,  where  the  boyer 
mell  V,  Gunny,  52  Ga.  504.  See  anU  rejected  and  returned  meat  because  un* 
I  983^  note  82.  merchantable,  it  was  held  that  he  was  not 

(e)  8  Jur.  (N.  S.)  870 ;  6  L.  T.  (N.  S.)    liable  for  depreciation  while  in  his  poa- 
690.  session  or  on  its  way  back,  if  he  used  doe 

(/)  10  Ex.  342 ;  24  L.  J.,  Ex.  165.  care. 

87.  See  Leggett  v.  Sands  Ale  Co.,  60        {g)  8  Bing.  N.  C.  717. 
DL  158,  stoted  ante  I  944^  note  15.    Gush- 
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tend  this  implied  warranty  to  the  packages  or  vessels  in 
which  the  merchandise  was  contained.    The  dispute  arose  Dedaizen. 
out  of  a  sale  of  a  cargo  of  oil,  alleged  in  the  declaration  warmnty 
to  be  good  merchantable  Gallipoli  oil,  the  said  cargo  con-  J®[ji ******* 
siding  of  240  casks,  and  the  defendant  pleaded  that  the 
casks  ^'  were  not  well  seasoned  and  proper  casks  for  the  purpose  of 
containing  good  merchantable  Qallipoli  oil,  according  to  the  terms  and 
within  the  true  intent  and  meaning  of  the  agreement/'     On  special 
demurrer,  held  ill,  Tindal,  C.  J.,  saying,  however,  '*I  can  conceive 
cases  in  which  the  state  of  the  receptacle  of  the  article  sold  might  fur- 
nish a  defence;  as  if  it  were  a  pipe  of  wine  in  bottles,  with  the  cork 
:)f  every  bottle  oozing:  but  in  such  case  the  plea  would  be  that  the 
wine  was  not  in  a  merchantable  state/' 

§  993.  If  a  man  buy  an  article  for  a  particular  purpose  made  known 
to  the  seller  at  the  time  of  the  contract,  and  rely  upon  'v^here  article 
the  skill  or  judgment  of  the  seller  to  supply  what  is  ^^ScSIp'^Iu?- 
wanted,  there  is  an  implied  warranty  that  the  thing  sold  SlJ^Ie^^an? 
will  be  fit  for.  the  desired  purpose;   aUier  if  the  buyer  SS^he^^Sr's 
purchases  on  his  own  judgment.  38  •*^"^- 

38.  Sale  for  a    Particular   Purpose  judgment  of  the  seller,  this  imposes  on 

where  the  Buyer  Relies  on  the  Seller's  the  seller,  if  he  accepts  the  trust,  the  dutj 

SkiU. — Of  this  class  are  contracts  bv  a  of  fair  representations,  though  even  then 

manufacturer  to  make  a  machine  or  goods  he  is  only  bound  for  a  fair  exercise  of  his 

for  a  particular  use,  as  already  considered  judgment,  and  is  not  liable  for  on  honest 

ante  {  988,  note    35.    In  Georgia  and  mistake.  That  garden  seeds  are  warranted 

South  Carolina  it  is  held  that  one  who  true  to  their  kind,  as  represented,  see  ante 

sells  a  fertilizer  warrants  it  fit  for  the  pur*  note  24    But  in  Snelgrove  v.  Bruce,  16  U. 

pose  for  which  sold.    Bobson  v.  Miller,  G.  G.  P.  561,  it  was  held  that  there  was  no 

12  S.  G.  586 ;  Wilcox  «.  Hall,  53  Ga.  635 ;  implied  warranty  on  sale  of  garden  seeds 

Gammell  v.  Gunby,  52  Ga.  504 ;  Wilcox  that  they  were  fresh  or  would  grow.    In 

V.  Owens,  64  Ga.  601.    But  it  has  been  Bigelow  v.  Boxall,  38  U.  G.  Q.  B.  452,  the 

held  otherwise  in  Virginia  and  Maryland,  contract  wss  to  supply  a  furnace  to  heat 

as  to  fertilisers.    If  the  seller  does  not  certain  offices.    This  was  held  to  imply 

misrepresent  the  results  of  analysis  of  the  a  warranty  that  it  would  answer.    In 

fertilizer,  he  is  in  no  manner  responsible  Boothby  v.  Scales,  27  Wis.  626,  it  was  held 

for  its  fitness  for  use.    Rosin  v,  Gonley,  that  where  one  bought  a  fanning-raill  for  a 

58  Md.  — ;  Mason  o.  Ghappel,  15  Gratt.  hir  price,  there  was  an  implied  warranty 

572 ;  and  Walker  v.  Pue,  57  Md.  165,  that  it  was  fit  fbr  use,  though  the  btiyer 

staled  ante  note  34.    In  Hanger  v.  Evins,  might  have  inspected  it    See  Leopold  ». 

38  Ark.  —,  it  is  said  that  where  the  buyer  Van  Kirk,  24  Wis.  152 ;  Beals  v.  Olmsted, 

declines  to  inspect  for  want  of  judgment,  24  Vt  114. 
and  expressly  declares  his  reliance  on  the 
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This  rule  was  stated  by  Tindal,  C.  J.,  in  Brown  v.  Edgington,  (A) 
Brown  V.  ^  ^  ^^^  Fcsult  of  the  anthorities  as  they  then  stood. 

Edgington.  Jones  V.  Bright  (t)  had  previously  settled  the  rule  that  a 
Jjj^^**  manufacturer   impliedly   warranted   an   article  sold   by 

niAnterv.  bim  to  be  fit  for  the  purpose  stated  by  the  buyer  to  be 
Hopkins.  intended;  and  Chanter  v.  Hopkins (Jfc)  had  settled  that 

where  the  buyer  had  bought  a  specific  article  from  the  manufacturer 
on  iiis  own  judgment^  believing  it  would  answer  a  particular  purpose^ 
he  was  bound  to  pay  for  it  although  disappointed  in  the  intended  use 
of  it.  In  Brown  v.  Edgington,  (I)  the  judges  all  intimated  that  there 
was  no  difference  in  the  case  of  a  sale  by  a  manufacturer  or  any  other 
vendor  in  such  cases,  but  the  point  was  not  necessary  to  the  decision 
of  the  controversy  then  before  the  court,  for  the  vendor  had  under- 
taken to  have  the  goods  manufactured  for  the  purpose  needed  by  the 
buyer,  (m) 

§  994.  [The  warranty  extends  to  latent  defects  unknown  to  and 
^       ^  even  undiscoverable  by  the  vendor  which  render  the  article 

Wurrantar  ex-  •' 

dSteoi!'  *  ^^^  "°**^  ^^^  **'®  purpose  intended.  Thus,  in  Randall  v. 
Randall ».  Ncwsou,  (n)  the  defendant,  a  carriage- builder,  supplied  a 
Kewflou.  p^]g  f^j.  ^jjg  plaintiff's  carriage,  which  broke  when  the 

plaintiff  was  driving,  in  consequence  of  which  his  horses  were  injured. 
The  jury  found  tliat  the  pole  was  not  reasonably  fit  and  proper  for  the 
carriage,  at  the  same  time  absolving  the  defendant  from  any  negligence, 
but,  acting  under  a  misapprehension,  they  assessed  the  damages  at  the 
value  of  the  pole  *only.  Heldf  by  the  Court  of  Appeal,  that  the  de- 
fendant must  be  taken  to  have  warranted  the  pole  to  be  reasonably  fit 
for  the  particular  purpose,  and  that  it  was  immaterial  that  the  fracture 
was  caused  by  a  latent  defect  in  the  wood  which  he  could  not  by  the 
exercise  of  any  reasonable  care  or  skill  have  discovered.  The  case  was 
therefore  sent  to  be  retried,  in  order  that  a  jury  might  determine 
whether  the  damage  caused  to  the  horses  was  the  natural  consequence 

(A)  2  M.  A  Q.  279.  See,  also,  the  obserTations  of  the  judges 

(t)  6  Blng.  533.  on  this  general  principle^  in  Readhead  v. 

(k)  4  M.  &  W.  899 ;  followed  bj  tbe  Midland  Railway  Ck>.,  L.  B.,  2  Q.  B.  412 ; 

Q.  B.  in  Ollivant  v.  Bay  ley,  5  Q.  B.  288.  and  tbe  remarks  of  Brett,  J.  A.,  thereon 

(/)  2  M.  &  Q.  279.    See,  also,  Laing  v.  in  Bandall  «.  Newson,  2  Q.  B.  D.,  at  pp. 

Fi<lgeon,  6  Taunt  108 ;  Gray  v.  Cos,  4  B.  110,  111 ;  and  tbe  cases  ante  U  643-^45,  as 

AC.  108;  Okell  «.  Smith,  1  Stark.  107;  to  the  liability  of  Ihe  yend  or,  when  manu- 

Gardiner  v.  Gray,  4  Gamp.  144 ;  Bluett  v.  facturer,  to  third  persons  for  negligent 

Osborne,  1  Stark.  384.  and  improper  manufactare. 

(m)  Bee  authorities  in  preceding  note.  (n)  2  Q.  B.  D.  102,  C.  A. 
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of  the  fracture,  in  which  event  the  defendant  would  be  liable  for  such 
damage.  All  the  cases  are  collected  and  discussed  in  the  judgment  of 
Brett,  L.  J.,  who  delivered  the  opinion  of  the  court,  and  the  limitation 
as  to  latent  defects  wluch  w'as  introduced  bj  the  decision  in  Readbead 
V,  The  Midland  Railway  Company,  (n)  is  confined  to  contracts  of  car- 
riage. The  Lord  Justice  says  (at  page  109),  *^Ifthe  article  or  commodity 
otTered  or  delivered  does  not  in  fact  answer  the  description  of  it  in  the 
contract,  it  does  not  do  so  more  or  less  because  the  defect  in  it  is 
patent,  or  latent,  or  discoverable.  And  accordingly  there  is  no  sug- 
gestion of  any  such  limitation  in  any  of  the  judgments  in  cases  relating 
to  contracts  of  purchase  and  sale."  (o)]  39 

§  995.  In  Sliepherd  v.  Pybus,  (p)  where  the  sale  was  of  a  barge  by 
the  builder,  although  the  purchaser  had  inspected  it  after  ghepherd  v. 
it  was  built,  yet  as  he  had  had  no  opportunity  of  inspect-  ^y^"*- 
ing  it  during  its  progress,  it  was  held  that  there  was  an  implied  war- 
ranty by  the  vendor,  as  the  manufacturer,  against  such  defects,  liot  ap- 
parent by  inspection,  as  rendered  the  barge  unfit  for  use  as  an  ordinary 
barge,  (q)  but  that  there  was  no  implied  warranty  that  the  barge  was 
fit  for  the  precise  use  for  which  the  buyer  intended  it,  but  which  was 
not  communicated  by  him  to  the  vendor.  In  this  case  the  reporter 
states  that  it  was  proved  that  the  defendant  knew  the  pur(K)se  for  which 
the  plaintifi*  wanted  the  barge  (p.  871),  but  Tindal,  C.  J.,  said  in  the 
judgment,  that  there  was  not  "  any  evidence  of  distinct  notice  or  of  a 
declaration  to  the  defendant  at  the  time  the  plaintiff  inspected  the  barge 
or  entered  into  the  contract,  of  the  precise  service  or  use  for  which  the 
barge  was  purchased  by  the  plaintiff." 

§  996.  Next  came  Burnby  v.  Bollett(r)  in  1847.     The  defendant, 
a  farmer,  bought  a  pig  exposed  for  sale  by  a  butcher :  the 
plaintiff,  another  farmer,  went  to  the  defendant  and  of-  ofproviaioiw. 
fered  to  purchase  the  pig  which  the  latter  had  just  bought,  Buraby  v.  BoI- 
aud  the  sale  was  made  without  any  express  warranty.  The    . 
meat  turned  out  to  be  diseased,  and  it  was  held  that  there  was  no  im-^ 

(n)  L.  R.,  2  Q.  B.  412 ;  in  error,  L.  B.,  accords  with  Bandall  o.  Newson.   But  see, 

4  Q.  £.  37Q.  eomtra,  Bragg  v.  Morrill,  49  Vt.  45,  and 

(o)  See  the  observation' of  Kelly,  C.  B.,  Hoe  i;.  Sanborn,  21  N.  Y.  552, 556.  These 

at  p.  Ill  of  the  report,  on  the  language  cases  are  all  stated  ante  note  33. 

reported  to  have  been  used  hj  him  in  ( p)  3  M.  &  G.  868. 

Francis  v.  Gockerell,  L.  E.,  5  Q.  B.,  at  p.  {q)  See,  also,  Camao  v.  Warriner,  1  C. 

603.  B.856. 

39.  Bodgen  v.  Niles,  11  Ohio  St  48,  {r)  16  M.  &  W.  644. 
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plied  warranty  that  it  was  fit  for  food  (although  the  vendor  must  have 
known  it  was  intended  for  that  purpose),  because  the  vendor  was  fud  a 
dealer  in  meat,  did  not  know  that  it  was  unfit  for  food,  and  the  case 
was  not  that  of  a  person  to  whom  an  order  is  sent  and  who  is  bound 
to  supply  a  good  and  merchantable  article.  Here,  plainly,  the  pur- 
chaser bought  on  his  own  judgment. 

§  997.  In  1862,  Emmerton  t;.  Matthews,  {s)  was  decided  in  the 
Emmerton  v.  samc  court,  where  the  vendor  toas  a  general  dealer.  The 
Matthews.  defendant  was  a  salesman  in  Newgate  street,  selling,  on 
commission,  meat  consigned  to  him,  and  the  plaintiff  was  a  butcher  or 
retailer  of  meat.  The  plaintiff  bought  a  carcass  from  the  defendant, 
which  appeared  to  be  good  meat.  The  plaintiff  saw  it  exposed  for 
sale,  bought  it  on  his  own  inspection,  and  there  was  no  warranty.  The 
defect  was  such  that  it  could  not  be  detected  till  the  meat  was  cooked, 
and  then  it  proved  to  be  unfit  for  human  food.  The  court  held,  that 
there  was  no  implied  warranty,  the  sale  being  of  a  specific  article,  the 
buyer  having  had  an  opportunity  to  examine  and  select  it.  Here, 
again,  the  purchaser  bought  the  specific  chattel  on  his  own  judgment. 

§  998.  In  the  same  year  tiie  case  of  Bigge  t;.  Parkinson,  {t)  was 
p.  ^  p^^.  decided  in  the  Exchequer  Chamber,  the  court  being 'cora- 
**^"*  posed  of  Cockburn,   C.   J.,  and  Wightman,   Crompton, 

Byles,  and  Keating,  JJ.   The  defendant,  a  provision  dealer,  had  made 
a  written  offer  to  the  plaintiff  in  these  words  :  "  I  hereby  undertake  to 
supply  your  ship,  the  Queen  Victoria,  to  Bombay,  with  troop  stores, 
viz.,  dietary,  mess  utensils,  coals,  &c.,  at  £6  158.  6rf.  per  head,  ffnaran- 
tied  to  pass  awrvey  of  the  Honorable  East  India  GompanifB  offwa^Sy  and 
also  guarantee  the  qualities  as  per  invoice,^'   The  plaintiff  accepted  this 
offer,  which  was  made  under  an  advertisement  in  which  the  plaintiff 
invited  tenders  for  the  supply  of  provisions  and  stores   for   troops 
which  he  had  contracted  with  the  East  India  Company'to  convey  from 
London  to  Bombay.  It  was  contended  by  the  defendant,  ^ra<,  that  the 
express  warranty  in  the  contract  excluded  any  implied  warranty;  but 
this  was  overruled,  the  court  holding  it  to  be  an  express  condition  an- 
nexed to  the  ordinary  implied  warranty,  for  the  benefit  of  the  buyer, 
to  guard  himself  against  any  rejection  of  the  goods  by  the  officers  of 
the  East  India  Company :  secondly ^  that  there  was  no  warranty  im* 

(f)  7  H.  &  N.  686 ;  31  L.  J.,  Ex.  139,    T.  (N.  8.)  261. 
approved  and  followed  by  the  Ckimmon        (t)  7  H.  &  N.  955 ;  31  L.  J.,  Ex.  301 
Pleas  Di vision  ia  Smith  t>.  Baker,  40  L.    Ex.  Ch. 
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plied  by  law  in  snch  a  sale ;  but  the  court  held  that  the  rule  now  under 
consideration  (and  which  was  quoted  from  Chitty  on  Contracts  (u))  is 
the  correct  rule  of  law,  and  that  '^  where  a  buyer  buys  a  specific 
article^  the  rule  caveat  emptor  applies^  but  where  the  buyer  orders 
goods  to  be  supplied  and  trusts  to  the  judgment  of  the  sellers  to  select 
the  goods  which  shall  be  applicable  to  the  purpose  for  which  they  are 
intended,  which  is  known  to  both  the  parties  *  *  *  there  is  an 
implied  warranty  that  they  are  fit  for  that  purpose;  and  there  is  no 
reason  why  such  a  warranty  should  not  be  implied  in  the  case  of  a 
sale  of  provisions." 

§  999.  [In  Beer  r.  Walker,  (a?)  there  was  a  contract  by  the  plaintiff, 
a  wholesale  provision  dealer,  to  send  rabbits  weekly  by 
rail  from  London  to  Brighton  to  the  defendant  who  was 
a  retail  dealer  there.    The  rabbits  were  sound  when  delivered  to  the 
railway  company  in  London,  but  unfit  for  human  food  when  they 
reached  the  defendant.     It  was  held,  on  the  authority  of  Bigge  v. 
Parkinson,  that  there  was  an  implied  warranty  that  the  rabbits  should 
be  fit  for  human  food,  and  further,  that  this  warranty  warranty  ex- 
oxtended  until  in  the  ordinary  course  of  transit  they  should  ^dg^*^ 
reach  the  defendant  at  Brighton,  and  he  should  have  had  p"™*^**®'- 
a  reasonable  opportunity  of  dealing  with  them  in  the  usual  way  of 
business. 

§  1000.  It  may  be  useful  to  refer  here  to  the  case  of  a  sale  of 
animals  suffering  from  disease.     It  has  been  decided  by 
the  highest  authority  that  a  person  who  sends  animals  to  infected  with 
a  public  market  for  sale  does  not  impliedly  represent  that 
they  are  free  from  contagious  disease  dangerous  to  animal  life ;  and 
will  not,  when  they  are  sold  ''with  all  faults,"  be  liable  in  an  action 
either  for  breach  of  warranty  or  for  false  representation.     The  mere 
act  of  sending  the  infected  animals  to  the  market,  although  a  statutory 
offence  under  the  contagious  diseases  (animals)  act,  does  not  amount  to 
a  representation  by  conduct  on  the  vendor's  part  that  the  animals  are 
in  fact  free  from  disease,  (y)] 

§  1001.  In  Macfarlane  v,  Taylor,  (a)  which  was  a  Scotch  appeal, 
the  House  of  Lords  decided,  under  the  5th  section  of  the  Macfarlane t. 
act  19  and  20  Vict.,  c.  60,  which  places  the  law  of  Soot-  "^y^"- 

(tt)  Page  417,  ed.  1S81.  and  8  Q.  B.  D.  160,  0.  A.,  overruling  & 

(»)  46  L.  J.,  C.  P.  677 ;  25  W.  B.  880.    C,  2  Q.  B.  D.  331. 

(y)  Ward  v.  Hobbe,  4  App.  Caa.  13;        (a)  L.  R.,  1  8c.  App.  245. 


• 
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land  upon  this  subject  on  the  same  footing  as  our  own^  that  a  vendor 
was  responsible  in  damages  under  the  following  facts.  Taylor  &  Ck>. 
bought  of  Macfarlane  &  Co.,  distillers,  of  Glasgow,  a  quantitj  of 
spirits,  intended  by  the  purchasers  to  be  used  in  barter  with  the  natives 
on  the  coast  of  Africa,  which  purpose  was  communicated  to  the  dis- 
tillers, and  they  agreed  to  give  to  the  spirits  a  specified  shade  of  color, 
to  make  them  resemble  rum.  In  producing  this  color  they  made  use 
of  logwood,  which,  although  not  proved  to  cause  any  positive  injury  / 
to  health,  dyed  the  secretions  of  those  drinking  it,  so  as  to  make  them 
of  the  color  of  blood,  and  so  to  alarm  the  natives  that  the  spirits  were 
unsalable.  Held,  that  this  was  a  breach  of  the  implied  warranty  that 
the  goods  should  be  fit  for  the  specified  purpose. 

§  1002.  But  to  this  general  rule  there  is  this  exception,  that  nowar- 
impiicd  war-  rauty  is  implied  where  the  parties  have  expressed  in  words, 
where^there^  or  by  acts,  the  warranty  by  which  they  mean  to  be 
warSni^         bouud.  40     Thus,  in  the  early  leading  case  of  Parkinson  tr. 

40.  An  Express  Warranty  Excludes  tract  of  warrant,  that,  the  law  executes* 
an  Implied  W^arranty. — ThiR  is  the  rule  If  they  stipulate  against  any  warranty,  the 
where  the  express  and  implied  warranty  law  does  not  impose  an  implied  contract 
relate  to  the  same  subject.    Deining  v,  against  their  consent.''     In   Jacksun  p. 
Foster,  42  N.  H.  165 ;  McGraw  r.  Fletcher,  Langston,  61  Ga,  392,  tupra,  Bleckley,  J., 
85  Mich.  104;  Walton  v.  Cody,  1  Wib.  said:    ^Nothing  we  have  said  is  to  be 
420.    In  Mullain  v,  Thomas,  43  Conn,  understood  as  intimating  that  an  express 
252,  the  warranty  was  in  writing  as  to  the  warranty  confined  to  quality  would  super- 
age  and  soundness  of  a  horse.    This  was  sede  the  implied  warranty  in  respect  to 
held  to  exclude  any  evidence  of  state-  title.     We  have  no  such  thought"     And 
ments  as  to  his  docility.    In  Jackson  v.  goods  furnished  by  a  manufacturer  for  a 
Langston,   61    Ga.  392,  a  fertilizer  was  certain    purpose    must  be  merchantable 
sold  "  guaranteed  as  to  its  efiects  on  crops  and  lit  for  use,  noi withstanding  an  ex- 
anly  as  to  the  analysis  of  the  state  in-  press  warranty  of  certain  other  qualities, 
specter."    This  was  held  to  exclude  the  In  Wilcox  v.  Owens,  64  Ga.  601,  guano 
implied  warranty  of  fitness  for  use.    An  was  sold  with  a  warranty  of  tlie  correct- 
express  warranty  of  quality  will,  of  course,  ness  of  a  chemical  analysis.    Jackson,  J^ 
not  exclude  tlie  implied  warranty  of  title,  said :    "  It  is  not  pretended  that  the  war- 
Conversely,  an   express  warranty  of  title  ranty  of  the  title  is  excluded  by  the  guar- 
does  not  exclude  any  implied  warranty  anty.    Is  the  other  implied  warranty  ex- 
of  quality.      Wells  v.  Spears,  1  McCord  eluded?    There  are  no  words  that  ex- 
421 ;  Wood  v,  Ashe,  3  Strob.  64 ;  Trim-  pressly  except  this  warranty  which  the 
mier  v.  Thomson,  10  S.  C.  164,  186.    In  law  also  puts  in  it^  and  the  nature  of  the 
Wood  V,  Ashe,  suprOf  Frost,  J.,    said:  transaction  does  not  except  it  because  the 
''The  implied   warranty  subsists    along  thing  sold  was  known  by  both  parties  to 
with  the  written  contract    Theoneisthe  be  for  fertilising  the  soil;  that  was  the 
act  of  the  parties,  the  other  is  created  by  use  intended.     The   guaranty  that  the 
law.    If  the  parties  make  a  special  con-  article  comes  up  to  analysis  does  not  ex- 
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Lee,  (6)  wliere  the  goods  were  hops,  sold  by  a  fresh  sam-  paj.wngo-, 
pie  drawn  from  the  bulk,  it  was  held  that  the  warranty  ^^* 
resulting  from  the  sale  by  sample,  and  which  was  satisfied  when  the 
bulk  equaled  the  sample,  could  not  be  supplemented  by  a  further  im- 
plied warranty  that  the  goods  were  merchantable.     And  in  Dickson  r. 
Zizania,  (o)  where  there  was  an  express  warranty  that  a  Dickaonv 
cargo  of  Indian  corn  should  be  equal  to  the  average  of   ^*a"**- 
the  shipments  of  Salonica,  of  that  season,  and  should  be  shipped  in 
good  and  merchantable  condition;  it  was  held  that  this  warranty  could 
not  be  extended  by  implication,  so  as  to  make  the  vendor  answerable 
that  the  corn  was  in  a  good  and  merchantable  condition  Jor  a  foreign 
voyage^  although  the  contract  stated  that  the  corn  was  bought  for  that 
purpose.     "Expressumfacit  ceasare  tacUum.*' 

§  1003.  But  although  goods  sold  by  sample  are  not  in  general 
deemed  to  be  sold  with  an  implied  warranty  that  they  are  merchant- 
able, the  facts  and  circumstances  of  the  case  may  justify  the  inference 
that  this  implied  warranty  is  superadded  to  the  contract.  ^^^ 
In  Mody  t?.  Gregson,  (d)  the  defendants  agreed  to  manu-  ^"^e^^- 
fadure  and  supply  2500  pieces  of  grey  shirting  according  to  sample, 
at  18«.  6d.  per  piece,  each  piece  to  weigh  7  lbs.  The  goods  were  manu- 
factured, delivered  and  accepted  by  the  plaintiiFs'  agent  as  being  accord- 
ing to  sample,  and  they  probably  were  so,  although  the  fact  did  not 
very  distinctly  appear.  But  the  goods  contained  a  substance  called 
china  clay  to  the  extent  of  fifteen  per  cent,  of  their  weight,  introduced 
into  their  texture  by  the  manufacturer  for  the  put^ose  only  of  making 
them  weigh  the  contract  weight  of  7  lbs,,  and  the  goods,  which  otherwise 
would  not  have  reached  the  required  weight,  were  tluis  rendered  un- 
merchantable.    The  defect  was  discovered  on  their  arrival  at  Calcutta, 

prensly  exclude  the  warranty  that  it  is  Thome  v.  McVeigh,  75  111.  81,  the  decla- 

inerchantable  and  reasonably  suited  to  the  ration  contained  counts  on  both  an  express 

use  intended.    Both  might  well  consist,  and  implied  warranty  and  the  case  was 

The  one  the  law  gave  the  purchaser,  the  left  to  the  jury  on  both, 
other  the  express  contract  gave  him.''        (6)  2  East  314.     See,  however,  Ban- 

These  Georgia  decisions  are  under  the  dall  v,  Newson,  2  Q.  B.  D.  102,  C.  A., 

code,  which,  however,  seems  to  be  only  where  Brett,  J.  A.,  says,  at  p.  106,  *'It  is 

declaratory  of  the  common  luw  on  this  sufficient  to  say  of  Parkinson  v.  Lee  that, 

subject.     In  Merriam  v.  Field,  24  Wis.  either  it  does  not  determine  the  extent  of 

640,  lumber  was  sold  warranted  in  writ-  a  seller's  liability  on  the  contract,  or  it 

ing  free  from  adverse  claims.    It  was  held  has  been  overruled." 
that  this  did  not  exclude  an  implied  war-        (e)  10  C.  B.  602 ;  20  L.  J.,  a  P.  72. 
ranty    that    it    was    merchantable.    See        (d)  L.  K.,  4  Ex.  49. 
Boothby  v.  Scales,  27  Wis.  626,  633.    In 
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bat  when  the  goods  were  accepted  from  the  vendors  in  Manchester 
the  purchasers  could  not  tell,  by  examination  or  inspection,  whether 
they,  or  the  samples,  contained  any  foreign  ingredient  introduced  to 
increase  their  weight,  or  any  other  than  the  usual  quantity  of  size 
employed  in  making  such  goods.  Under  these  circumstances  tfie  ven- 
dors insisted,  in  defence,  on  the  general  proposition  that  '^  upon  a  sale 
of  goods  by  sample,  no  warranty  that  they  were  merchantable  could 
be  implied/'  The  court  held  that  neither  inspection  of  bulk  nor  use 
of  sample  absolutely  excludes  an  inquiry  whether  the  thing  supplied  was 
otherwise  in  accordance  with  the  contract:  that  if  the  sellers  in  this 
case  had  expressly  agreed  to  deliver  merchantable  grey  shirting  accord- 
ing to  sample,  without  disclosing  that  the  goods  were  rendered  unmer- 
chantable by  the  mixture  of  the  foreign  ingredient,  they  would  have 
been  liable :  and  that  the  facts  that  the  goods  were  not  specific,  ascer- 
tained, nor  inspected,  and  that  the  sample  did  not  disclose  the  defect, 
but,  on  the  contrary,  falsely  represented  on  its  face  a  merchantable 
article,  («)  taken  in  connection  with  the  stipulation  that  the  goods 
should  be  of  a  specified  weight,  which,  if  properly  complied  with, 
would  have  ensured  a  merchantable  article,  amounted  altogether  to  a 
contract  describing  the  goods,  and  asaefiing  their  merchantable  quality. 
The  vendors  were  held  bound,  the  opinion  (by  Willes,  J.,)  containing 
these  further  significant  observations :  '^  The  contract,  if  truly  fulfilled, 
would  have  given  the  buyer  a  merchantable  article :  and  we  need  not 
consider  whether  the  direction  to  the  jury  might  not  also  be  sustained 
upon  the  ground  that  the  seller  himself  made  the  sampUy  and  mud  be 
taken  to  have  warranted  thai  it  was  one  whioh  so  far  a^  his,  the  seller^Sf 
knowledge  loent,  the  buyer  might  safely  ad  upon.^'  (/) 

§  1004.  Before  leaving  this  point  the  case  of  Longmeid  v.  Hol- 
iday (g)  must  be  noticed.     It  was  an  attempt  to  make  a 

This  warranty  "'  ^^'  .  .    *      . 

notimpiiwi  vcudor  responsible  to  a  third  person,  the  wife  of  the  pur- 
uiird  persons,  chascr,  for  iujury  resulting  from  the  bursting  of  a  lamp, 
HofifSly**''  alleged  not  to  be  fit  for  the  purpose  for  which  it  was* 
bought.  The  jury  n^atived  fraud  on  the  part  of  the 
vendor,  or  any  knowledge  that  the  lamp  was  unfit  for  use.  The  case 
was  put  on  the  ground  of  a  breach  of  duty  in  the  shop-keeper  in  sell- 

(e)  See,  however,  the  remarks  of  Grove,  pare  dieta  of  the  judges  in  Heilbatt  «. 

J.,  on  the  state  of  the  sample,  in  Smith  v,  Hickson,  ante  {{  975,  976. 

Baker,  40  L.  T.  (N.  S.)  262.  (g)  6  Ex.  761. 

(/)  At  page  57  of  the  report    Com- 


I 
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ing  a  dangerous  article,  which  was  said  to  give  a  right  of  action  in 
(ivor  of  any  person  injured  by  its  use,  though  not  a  party  to  the  con- 
tract. But  the  court  held  that  the  action  was  not  maintainable,  unless 
the  facts  showed  such  a  fraudulent  or  deceitful  representation  as  would 
bring  it  within  the  authority  of  Langridge  v.  Levy,  (h)  referred  to  ante 
§  6  M,  such  action  by  third  persons  being  an  action  of  deceit,  founded 
on  torif  and  not  on  contraoL  ^^ 

§  1005.  It  is  said  that  there  is  an  implied  warranty  that  the  sub- 
ject matter  of  the  sale  exists,  and  is  capable  of  transfer  Existence  of 
to  the  purchaser,  but  this  seems  rather  to  come  under  the  proj5,riSr*  an*** 
definition  of  a  condition  precedent  than  a  warranty,  for  Sfty'^buri'^ 
clearly  it  is  not  collateral  to  a  contract  of  sale  that  there  <»"*^»*^<>**" 
should  be  a  subject  matter  on  which  it  can  take  effect.     The  cases 

have  already  been  referred  to  ante.  Book  I.,  Part  I.,  ch.  4,  Of  the  ' 
Thing  Sold.  42 

§  1006.  Blackstone  says,  (i)  in  contracts  for  provision  it  is  always 
implied  that  they  are  wholesome,  and  that  if  they  be  not,  igtijerean  im- 
an  action  en  the  case  for  deceit  lies  against  the  vendor.  El'^aiee  o™Ilir 
He  gives  no  authority,  and  the  proposition  clearly  assumes  ^^^^"^'  *°  ^ 
knowledge  of  the  unwholesomeness  on  the  part  of  the  vendor,  for  that 
knowledge  is  an  essential  element  in  the  action  for  deceit,  as  settled  in 
Pasley  v.  Freeman,  (j)  and  the  cases  there  cited,  and  others  which  have 
since  been  determined  on  its  authority.  In  Chitty  on  Contracts,  (k)  the 
learned  author  says,  that  '^  it  appears  that  in  contracts  for  the  sale  of 
vrovisionSy  by  dealers  and  common  traders  in  provisions,  there  is  an 
implied  warranty  that  they  are  wholesome."  The  above  quoted  pas- 
sage, from  Blackstone,  is  given  as  the  authority  for  this -statement,  and 
in  the  note  it  is  suggested  that  Emmerton  v,  Matthews,  (/)  so  far  as  it 
contradicts  this  proposition,  is  not  law.  ^^ 

§  1007.  In  Burnby  t;.  Bollett,  (m)  however,  all  the  old  authorities 
are  collected,  and  were  cited  in  argument,  and  Rolfe,  B,,  B^n^y  v 
'aid,  that  the  cases  in  the  year  books  turned  on  the  scienter  ^o"«**- 
of  the  seller,  or  on  the  peculiar  duty  of  a  taverner.     In  rendering 

(A)  2  M.  A  W.  519.  (i)  3  T.  R.  51,  and  2  Sm.  L.  C.  66,  (ed. 

41.  The   yendor's   warnrntj  does  not    1879.) 

inure  to  the  benefit  of  a  purchaser  from  (k)  Page  419,  (ed.  1881.) 

the  vendee.    Moser  v.  Hock,  3  Penna.  (/)  7  H.  <&  N.  586;  31  L.  J.,  Ex.  139. 

230.  43.  See  po$b  note  44. 

42.  See  ante  2  76.  (m)  16  M.  &  W.  644. 
(»)  Vol.  3,  p.  166, 
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judgment  iu  that  ease,  the  point  decided  was^  that  the  farmer  who  sold 
the  pig  was  Ddt  liable  on  an  implied  warranty,  because  none  of  the 
authorities  suggested  the  existence  of  such  a  warranty  except  in  cases 
of  "  victualers,  butchers,  and  other  common  dealers  in  victuals;"  but 
Parke,  B.,  intimated  quite  plainly  that  in  his  opinion  the  general 
proposition  was  not  maintainable.  The  notion  of  an  implied  warranty 
iu  such  cases  appears  to  be  an  untenable  inference  from  the  old  statutes 
which  make  the  sale  of  unsound  food  punishable.  The  learned  Baron, 
after  explaining  this,  said :  '^The  statute  51  Henry  III.,  of  the  Pil- 
lory and  Tumbril,  and  Assize  of  Bread  and  Ale,  applies  only  to  vint- 
ners, brewers,  butchers,  and  cooks.  Amongst  other  things,  inquiry  is 
to  be  made  of  the  vintners'  names,  and  how  they  sell  a  gallon  of  wine, 
or  if  any  corrupted  wine  be  in  the  town,  or  such  as  is  not  wholesome 
for  man's  body ;  and  if  any  butcher  sells  contagious  flesh,  or  that  died 
of  the  murrain,  or  cooks  that  seethe  unwholesome  flesh,  <&c.  Liord 
Coke  goes  on  to  say,  that  Britton,  who  wrote  after  the  statute  51 
Henry  III.,  and  followiug  the  same,  saith :  '  Puis  Boit  inquise  de  ceux 
queux  achatent  per  un  manner  de  measure  et  vendent  per  meinder  measure 
faux,  et  ceux  sont  punis  come  vendors  des  vines,  et  auxi  ceux  que  serront 
atteint  defaux  aunes,  et  faux  poys,  et  auxi  les  macegrieves  {ma/sdlariif  (n) 
butchers),  et  les  gents  que  de  usage  vendent  a  tres-passants  (passengers) 
mauvaise  vians  corrumpus  et  waorus  et  aiUrement  perrillous  a  la  sauntjf 
de  home.,  encountre  le  forme  de  nous  staiutes.' 

**  This  view  of  the  case  explains  what  is  said  in  the  Year  Book,  9 
Hen.  VI.  53,  that  *  the  warranty  is  not  to  the  purpose,  for  it  is 
arc/am^d  that  •  none  shall  sell  corrupt  victuals ; '  and  what  is  said  by 
Tanfield,  C.  B.,  and  Altimm,  B.,  Cro.  Jac.  197,  ^  that  if  a  man  sell 
corrupt  victuals  without  warranty,  an  action  lies,  because  it  is  against 
the  commonwealili ; '  and  also  explains  the  note  of  Liord  Hale,  in  1st  Fitz- 
herbert's  Natura  Brevium  94,  that  there  is  a  diversity  between  selling 
corrupt  wines  as  merchajidise,  for  there  an  action  on  the  case  does  not 
lie  without  wairanty ;  otherwise,  if  it  be  for  a  taverner  or  victualer, 
if  it  prejudice  any,"  (o) 

§  1008.  It  is  submitted  that  it  results  clearly  from  these  authorities 
that  the  responsibility  of  a  victualer,  vintner,  brewer,  butcher,  or 
cook,  for  selling  unwholesome  food  does  not  arise  out  of  any  contract 

(n)  Macellariif  rath«r,  sellers  of  meat    stolen  meat 
in  Bhambles ;  but  " macegriefs"  by  Termea        (o)  See,  hIso,  remarks  of  Mellor,  J^  on 
de  la  Lnff  means  those  who  sell  wUUngly    Emmeiton  v,  Matthews,  anU  I  984. 
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or  implied  warranty,  but  is  a  responsibility  imposed  by  statute,  (p) 
that  they  shall  make  good  any  damage  caused  by  tlieir  sale  of  un- 
wholesome food.  Emmerton  v,  Matthews,  therefore,  when  applying 
the  maxim  of  caveat  emptor  to  the  sale  of  an  article  of  food,  even 
when  the  vendor  is  a  general  dealer,  if  the  buyer  has  bought  on  his 
own  judgment,  without  express  warranty,  does  not  seem  to  be  at  all 
in  contradiction  with  the  earlier  authorities,  as  explained  in  Burnby  v. 
BoUett,  by  Parke,  B.  [And  the  correctness  of  the  decision  has  been 
since  confirmed  by  the  Common  Pleas  Division,  (q) 

§  1009.  An  instance  of  such  a  statutory  responsibility  is  that  im- 
posed upon  sellers  of  food  by  the  38  and  39  Vict.,  c.  63 
(sale  of  food  and  drugs  act,  1875),  which,  by  the  6th  sec-  and  drugs  act, 
tion,  inflicts  a  penalty  upon  any  person  who  sells,  to  the 
prejudice  of  the  purchaser,  any  article  of  food  or  any  drug  which  is 
not  of  the  nature,  substance  or  quality  of  the  article  demanded  by 
such  purchaser ;  and,  by  the  27th  section,  makes  it  a  misdemeanor  to 
give  false  warranties  in  writing  or  to  supply  false  labels  on  the  sale  cf 
food  or  drugs,  (r)] 

§  1010.  An  implied  warranty  has  been  imposed  on  the  implied  war- 
vendor  in  certain  sales  by  the  ^'  Merchandise  Marks  Act,  marks ou'pack- 
1862"  (25  and  26  Vict.,  c.  88,)  of  which  the  19th  and  •f""      _ 

_^  ,  .  .        1       /.  11        .         1  25  and  26  Vict., 

20th  sections  are  m  the  followmg  language :—  c-  ^• 

"In  every  case  in  which  at  any  time  after  the  thirty-first  day  of 
December,  one  thousand  eight  hundred  and  sixty-three, 
any  person  shall  sell,  or  contract  to  sell  (whether  by 
writing  or  not),  to  any  other  person  any  chattel  or  article  with  any 
trade  mark  thereon,  or  upon  any  cask,  bottle,  stopper,  vessel,  case, 
cover,  wrapper,  band,  reel,  ticket,  label,  or  other  thing  together  with 
which  such  chattel  or  article  shall  be  sold  or  contracted  to  be  sold,  the 
sale  or  contract  to  sell  shall  in  every  such  case  be  deemed  to  have  been 
made  with  a  warranty  or  contract  by  the  vendor  to  or  with  the  vendee 
•f hat  every  trade  mark  upon  such  chattel  or  article,  or  upon  any  such 

(p)  All  the  old  stattxtes  referred  to  by  some  of  the  dedsions  under  the  principal 

Parke,  B.,  and  many  others  of  a  similar  act:   Barnes  v.  Chipp,  8    Ex.  D.  17(5; 

kind,  were  swept  away  by  the  repealing  Book  v.  Hopley,  Id.  209;  Francis  v.  Man8, 

act,  7  and  8  Vict.,  c.  24.  3  Q.  B.  D.  341 ;  Sandys  v.  Small,  Id.  449 ; 

(q)  See  Smith  v.  Baker,  40  L.  T.  (N.  Hoyle  v.  Hitchman,  4  Q.  B.   D.  233; 

8.)  261.  Webb  «.  Knighr,  26  W.  R.  14 ;  Horder  r. 

(r)  The  statute  is  amended  by  the  42  Scott,  42  L.  T.  (N.  S,)  660;  Rough  «. 

and  43  Vict.,  c.  30.    The  following  are  Hall,  6  Q.  B.  D.  17. 
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cask,  bottle,  stopper,  vessel,  case,  cover,  wrapper,  band,  reel,  ticket^ 
label,  or  other  thing  as  aforesaid,  was  genaine  and  true,  and  not  forged 
or  counterfeit,  and  not  wrongfully  used,  unless  the  contrary  shall  be 
expressed  in  some  writing  signed  by  or  on  behalf  of  the  vendor,  and 
delivered  to  and  accepted  by  the  vendee. 

§  101  !•  "In  every  case  in  which  at  any  time  after  the  thirty-first  day 
of  December,  one  thousand  eight  hundred  and  sixty-tliree, 
any  person  shall  sell  or  contract  to  sell  (whether  by  writ- 
ing or  not),  to  any  other  person  any  chattel  or  article  upon  which,  or 
upon  any  cask,  bottle,  stopper,  vessel,  case,  cover,  wrapper,  band,  reel, 
ticket,  label,  or  other  thing,  together  with  which  such  chattel  or  article 
shall  be  sold,  or  contracted  to  be  sold,  any  description,  statement,  or 
other  indication  of  or  respecting  the  number,  quantity,  measure,  or 
weight  of  such  chattel  or  article,  or  the  place  or  country  in  which  such 
chattel  or  article  shall  have  been  made,  manufactured,  or  produced,  the 
sale  or  contract  to  sell  shall  in  every  such  case  be  deemed  to  have  been 
made  with  a  warranty  or  contract  by  the  vendor  to  or  with  the  vendee 
that  no  such  description,  statement,  or  other  indication  was  in  any 
material  respect  false  or  untrue,  unless  the  contrary  shall  be  expressed 
in  some  writing  signed  by  or  on  behalf  of  the  vendor,  and  delivered  to 
and  accepted  by  the  vendee/' 

§  1012.  [In  America,  upon  the  question  of  implied  warranty  on  the 
lAw  in  ^^  ^^  provisions,  it  has  been  laid  down,  in  the  State  of 

America.  jjg^  York,  that  to  render  a  vendor  liable  they  must  be 

sold /or  domestic  U8e  or  immediate  consumption.  The  ground  given  for 
this  implied  warrapty  is,  that  it  is  a  "principle  not  only  salutary  but 
necessary  to  the  preservation  of  health  and  life.''  The  warranty  will 
only  be  implied  where  the  vendor  is  a  dealer  or  trader  in  provisions 
who  sells  directly  to  the  consumer  for  domestic  use.  («)  ^ 

(c)  Van  Bracklin  r.  Fonda,  12  Johns.  Van  Bracklin  v.  Fonda,  12  Johns.  468,  the 

468 ;  Divine  v.  McCormick,  60  Barb.  116.  court  said  on  the  authority  of  Blackstone : 

See,  however,  the  limits  of  the  implication  "  In  the  sale  of  provisions  ibi  domestic  use, 

laid  down  by  Bronson,  G.  J.,  in  Moses  t>.  the  vendor  is  bound  to  know  that  they  are 

Mead,  1  Den.,  at  p  38? ;  by  Shaw,  C.  J.,  sound  and  wholesome  at  his  peril."    Thi« 

in  a  case  in  the  Supreme  Court  of  Massa-  was  recognized  in  Moses  v.  Mead,  1  Den. 

chusetts,  Winsor  v.  Lombard,  35  Mass.,  at  386,  and  followed  in  Divine  v,  McCor- 

p.  61 ;  and  by  Morton,  J.,  in  Howard  «.  mick,  50  Barb.  116.    In  Burch  v,  Spencer, 

Emerson,  110  Mass.  321.  15  Hun  504^  the  court  extended  the  prin- 

44.  On  a  Sale  of  Provisions  to  the  ciple  to  a  case  where  the  sale  was  to  a 

Consumer,  there  is  an  Implied  War-  dealer,  but  it  was  not  needed  for  the  de- 

ranty  that  they  are  Wholesome.— In  dsiou,  there  having  been  deceit  in  the 
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In  other  respects  the  law  as  to  implied  warranty  of  quality  seems  to 
be  the  same  in  America  as  in  England,  {t)'] 

ease.    In  Hoover  v.  Peters,  18  Mich.  51,  This  was  held  after  a  full  discussion  of 

65,  the  court  held  that  the  warranty  was  the  subject  in  Moses  v.  Mead,  1  Denio 

implied  though  the  seller  was  a  wholesale  378.  Bronson,  J.,  said :  ''When  provisions 

dealer.    ''The  doctrine  seems  to  be  that  are  not  sold  for  immediate  consumption 

any  purchase  for  domestic  consumption  is  there  is  no  more  reason  for  implying  h 

protected."    Per  Campbell,  J.    See  Mo-  warranty  of  soundness  than  there  is  in 

Nanghton  v.  Joy,  1  Weekly  Notes  of  relation  to  sales  of  other  articles  of  mer* 

Gases  (Phila.)  470.     Whether  this  im-  chandise."     This  was    affirmed    by   an 

plied  warranty  applies  to  food  for  ani-  equally  divided  court.   5  Denio  617.    See 

mals  is  doubtful.    In   French  v.  Vining,  Miller  v.  Sclierder,  2  N.  Y.   262,  267. 

102  Mass.  132,  white  lead  was  spilled  on  Moses  v.  Mead  was  followed  in  Kyder  v. 

a  quantity  of  hay.    The  owner  removed  Neitge,  21  Minn.  70,  75.    In  Winsor  v. 

it  as  well  as  he  oould  and  sold  the  hay.  Lombard,  18  Pick.  57,  62,  Shaw,  C.  J., 

It  poisoned  a  cow  of  the  buyer,  and  the  said :  '*  In  a  case  of  provisions  it  will 

seller  was  held  liable  on  the  theory  of  a  readily  be  presumed  that  the  vendor  in* 

warranty  ofwholesoraeness,  and  also  on  the  tended  to  represent  them  as  sound  and 

theory  that  concealment  nnder  such  cir-  wholesome,  because    the   very   offer  of 

cumstances  was  equivalent  to  deceit  But  articles  of  food  implies  this,  and  it  may 

in  Lukens  v.  Freiund,  27  Kan.  664,  bran  readily  be  presumed  that  a  common  ven- 

was  bought  from  a  mill  for  food  for  cows,  dor  of  articles  of  food,  from  the  nature  of 

By  accident  two  copper  clasps  used  about  his  calling,  knows  whether  they  are  un- 

the  mill  fell  into  the  bran.    These  were  wholesome  and  unsound  or  not  But  these 

swallowed  by  one  of  the  buyer's  cows  and  reasons  do  not  apply  to  the  case  of  provi* 

caused  her  death.    It  was  held  that  there  sions  packed,  inspected,  and  prepared  for 

was  no  warranty  on  which  the  miller  was  exportation  in  large  quantities  as  mer- 

liable.    The  presence  of  the  clasps  in  the  chandise.''    See  Emerson  v.  Brigham,  10 

bran  was  not  known  to  him.  Mass.  197 ;  Mattoon  v.  Bice,  102  Mass. 

There  is  no  Implied  Warranty  of  236;  Howard  v.  Emerson,  110  Mass.  320. 

the    Soundness    of  Provisions    Sold  (t)  Story  on  Sales,  2  366,  ei  teg. 
Unless  Bought  for  Domestic  Use.— 
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CHAPTER   II. 


DELIVERY. 


8Ea 

Vendor's  first  duty  is  delivery 1013 

Difierentfe  meanings  of  the  word 1013 
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only....- 1016 

May  be  conditional  on  payment 1016 
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When  delivei7  conditional  on  no- 
tice from  purchaser 1018 

Or  on  notice  from  seller 1018 

Place  of  delivery ^ 1022 

Vendor's  duty  when  he  agrees  to 
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Where  time  is  not  expressed,  rea- 
sonable time 1023 
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"  Month,"  its  meaning 1024 

"Days,"  how  counted 1024 
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*'  Hour" 1025 
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"  Reasonable  time,"  '*  forthwith  "...  1029 
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when  rightfully  demanded  1029 
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than  contract  requires 1030 

Delivery  of  more 1030 
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Delivery  of  less 1032 
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muHt  pay  price 1032 
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Where  quantity  is  stated  aa  being 

"about"  or  "more  or  less" 1034 

Law  in  America 1036 

Where  sales  are  made  with  refer- 

ence  to  bills  of  lading.. 1039 

Delivery  to  carrier  suffices 1040 

Carrier  is  vendor's  agent  in  certain 

cases 1040 

Vendor  n(»t  liable  for  depreciation 

resulting  from  transit 1040 

Vendor  bound  to  take  proper  pre- 
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Vendor  bound  to  give  an  opportu- 
nity to  inspect  the  goodi 1042 

May  make  symbolical  delivery 1043 

Indicia  of  property.. 1044 

Right  to  tender  a  second  delivery...  1045 

Cargo  sold  "  from  the  deck  " 1045 

Law  in  America  vendor  not  entitled 
to  cost  of  labor  in  putting  goods 
sold  by  weight,  and  lyinp:  in  bulk 
into  packages  furnished  by  buyer,  1046 
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Usage  of  vendor  to  shear  sheep 1046 


§  1013.  After  the  contract  of  sale  has  been  completed,  the  chief  and 
immediate  duty  of  the  vendor,  in  the  absence  of  contrary 
dutyiBde-        Stipulations,  is  to  deliver  the  goods  to  the  purchaser  as 
soon  as  the  latter  has  complied  with  the  conditions  prece- 
dent, if  any,  incuml)ent  on  him. 

There  is  no  branch  of  the  law  of  sale  more  confusing  to  the  student 
iMirerent  ^^*"  *''**^*'  ^^  delivery.   This  results  from  the  fact  that  the 

thS^ld^d'e!*  word  is  Unfortunately  used  in  very  different  senses,  and 
Uvery"i8uaed.  ujjjegg  (hesc  different  significations  are  carefully  borne  in 
mind,  the  decisions  would  furnish  no  clue  to  a  clear  perception  of 
principles. 
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§  1014.  Flrd. — ^The  word  delivery  is  sometimes  used  with  reference 
to  the  passing  of  the  property  in  the  chattel^  (a)  sometimes  to  the 
change  of  the  possession  of  the  chattel :  in  a  word,  it  is  used  in  turn  to 
denote  transfer  of  tUk,  or  transfer  of  possession. 

Secondly. — Even  where  "delivery"  is  used  to  signify  the  transfer 
o(  possiasionj  it  will  be  found  that  it  is  employed  in  two  distinct  classes 
of  cases,  one  having  reference  to  the  formation  of  the  contract ;  the 
other  to  the  performance  of  the  contract.  When  questions  arise  as  to 
the  "actual  receipt"  which  is  necessary  to  give  vah'dity  to  a  parol 
contract  for  the  sale  of  chattels  exceeding  £10  in  value,  the  judges 
constantly  use  the  word  "  delivery  "  as  the  correlative  of  that  "  actual 
receipt."  After  the  sale  has  been  proven  to  eocisty  by  delivery  and 
actual  receipt,  there  may  arise  a  second  and  distinct  controversy  upon 
the  point  whether  the  vendor  has  peiformed  his  completed  bargain  by 
delivery  of  possession  of  the  bulk  to  the  purchaser. 

Thirdly, — Even  when  the  subject  under  consideration  is  the  vendor^a 
delivery  of  possession  in  performance  of  his  contract,  there  arises  a 
fresh  source  of  confusion  in  the  different  meanings  attached  to  the 
word  "  possession."  In  general  it  would  be  perfectly  proper,  and  even 
technical,  to  speak  of  the  buyer  of  goods  on  credit  as  being  in  pos- 
session of  them,  although  the  actual  custody  may  have  been  left  with 
the  vendor.  The  buyer  owns  the  goods,  has  the  right  of  possession, 
may  take  them  away,  sell  or  dispose  of  them  at  his  pleasure,  and  main- 
tain trover  for  them.  Yet,  if  he  become  insolvent,  the  vendor  is  said 
to  have  retained  possession.  Again,  if  the  vendor  has  delivered  the 
goods  to  a  carrier  for  conveyance  to  the  purchaser,  he  is  said  to  have 
lost  his  lien,  because  the  goods  are  in  the  buyer's  possession,  the  carrier 
being  the  agent  of  the  buyer;  but  if  the  vendor  claim  to  exercise  the 
right  of  stoppage  in  transitu^  while  the  carrier  is  conveying  them,  the 
goods  are  said  to  be  only  in  the  construdioej  not  in  the  adwil  possession 
of  the  l>uyer.  1 

§  1015.  Delivery  in  the  sense  of  a  transfer  of  title  has  been  con- 
sidered ante  Book  II.,  Of  the  Effect  of  the  Contract. 

Delivery  of  possession,  as  required  under  the  statute  of  frauds,  as 
the  correlative  of  the  buyer's  "  actual  receipt "  in  order  to  prove  the 

(a)  As  for  instance,  in  the  opinion  of  was  considered  omU  i  325,  ei  uq.  In  some 

Parke,  J.,  in  Dixon  0.  Yeats,  5  B.  &  Ad.,  states  a  saJe  is  held  fraudulent  and  void 

at  p.  340.  as  against  a  subsequent  vendee,  orAttach- 

1.  The  effect  upon  the  passing  of  prop-  ing  creditor  of  the  seller  until  delivery, 

er^,  of  the  seller's  agreement  to  deliver,  See  atUe  {  740,  note  60. 

8k 
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formaJtion  of  the  ooDtract,  has  been  considered  in  Book  I.^  Part  2,  Ch. 
4,  Of  Aoceptanoe  and  Actual  Receipt. 

Delivery  into  the  buyer's  possession,  sufficient  to  destroy  the  ven* 
dor's  lien,  or  even  his  right  of  stoppage  in  transitu,  will  be  discussed 
pod  Book  V. 

This  chapter  is  confined  to  a  consideration  of  the  vendor's  duty  of 
delivering  the  goods  in  performance  of  his  contract,  so  as  to  enable 
biin  to  defend  an  action  by  the  buyer  for  non-delivery. 

§  1016.  Generally,  the  purchaser  in  a  bargain  and  sale  of  goods, 
Vendor's  duty  whcrc  the  property  has  passed,  is  entitled  to  take  posses- 
onty^j^^  ^^^^  ^f  them,  and  it  is  the  vendor's  duty  to  deliver  this 
d^nd'Sli"**^  possession.  But  this  right  is  only  prima  facie,  and  it 
oonditioM.        ^^^  ^^jj  j^  bargained  that  the  possession  shall  remain 

with  the  vendor  until  the  fulfillment  of  certain  conditions  precedent  by 
_  „  the  purchaser.     Where  nothing  has  been  said  as  to  pay- 

diUonai  on        mcut,  the  law  prcsumcs  that  the  parties  intended  to  make 

payment.  7  r  r 

the  payment  of  the  price  and  the  delivery  of  the  posses* 
sion  concurrent  conditions,  as  is  explained  in  Book  lY.,  Part  1,  On 
Conditions.  2  The  vendor  cannot  insist  on  payment  of  the  price  with- 
out alleging  that  he  is  ready  and  willing  to  deliver  the  goods;  the 
buyer  cannot  demand  delivery  of  the  goods  without  alleging  that  he 
is  ready  and  wilh'ng  to  pay  the  price.  3  But  it  constantly  happens  that 
there  is  a  stipulation  to  the  contrary  of  this,  and  that  the  parties  agree 
that  the  buyer  is  to  take  possession  of  the  goods  before  paying  for  them, 
or  in  the  usual  phrase,  that  the  goods  are  sold  on  credit.     The  legal 

effect  then  is,  that  there  has  been  an  actual  transfer  of  title, 
on  credit  in  to     and  an  actual  transfer  of  the  right  of  poasesgion  by  the  bar- 


niae  title  and  •  j1.*  !•  11*  11 

r^  of  posses-  gain,  SO  that  in  pleaging,  and  for  all  purposes,  save 
that  of  the  vendor's  lien  for  the  price,  the  buyer  is  con- 
sidered as  being  in  possession,  by  virtue  of  the  general  rule  of  law, 
that  '^  the  property  of  personal  chattels  draws  to  it  the  possession."  (6) 
But  although  the  buyer  has  thus  acquired  the  right  of  possession 
Vendor  may  ^^*  ^  ^  questioned  for  any  legal  purpose  by  any  one 
nSwUhStSTd?'  save  his  vendor,  the  latter  may  refuse  to  part  with  the 

2.  See  ante  {  897,  note  23.  Leonard  v.  ment,  which  is  not  made,  see  ante  {  335^ 
Dayis,  1  filack  476;  Tipton  v.Feltner,  20  et  aeq.  Hodgson  v.  Barrett^  33  Ohio  St 
N.  Y.  423.  63. 

3.  As  to  the  remedy  where  the  seller  (6)  2  Wms.  Saond.  47,  n.  L 
delivers  in  expectation  of  immediate  pay- 
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goods,  and  may  exercise  his  Heb  as  vendor  to  secure  pay-  SlfveilSSfui. 
ment  of  the  price,  if  the  purchaser  has  become  insolvent  "^^i^^^^y- 
before  obtaining  actual  possession.  ^ 

§  1017.  The  law  on  this  whole  subject  was  very  perspicuously 
stated  in  the  case  of  Bloxara  v.  Sanders,  (c)  which  may  be  Biomm*. 
considered  the  leading  case,  always  cited  when  these  points  s*"<i<»*- 
are  under  discussion.  The  decision  turned  upon  the  following  facts : 
One  Sazby  bought  several  parcels  of  hops  of  tlie  defendants  in 
August,  1823,  the  bought  notes  being  as  follows :  *^  Mr.  J.  B.  Saxby, 
of  Sanders,  eight  pockets,  at  1568.  8th  of  August,  1823.''  Part  of 
the  hops  were  weighed,  and  an  account  delivered  to  Sa&by  of  the 
weights;  and  samples  were  given  to  Saxby,  and  invoices  delivered,  in 
which  he  was  made  debtor  for  six  different  parcels,  amounting  to  £739. 
The  usual  time  of  payment  in  the  trade  was  the  second  Saturday  sub- 
sequent to  a  purchase.  Saxby  did  not  pay  for  the  hops,  and  on  the 
6th  of  September  the  defendants  wrote  to  him  a  notice  that  if  he  did 
not  pay  for  them  before  the  next  Tuesday  they  would  resell  and  hold 
him  bound  for  any  deficiency  in  price.  They  did  accordingly  resell 
some  parcels  with  Saxby's  express  assent,  and  refused  to  deliver 
another  parcel  (that  Saxby  himself  sold)  without  being  paid.  Saxby 
became  bankrupt  in  November,  and  the  defendants  sold  other  hops 
afterwards  on  his  account,  and  delivered  account  sales  of  them, 
charging  him  commissions,  and  toarehouse  rent  from  the  SOth  of  August, 
The  plaintiffs  were  assignees  of  the  bankrupt,  and  they  demanded  of 
the  defendants  the  hops  remaining  in  their  hands,  tendering  at  the 
same  time  the  warehouse  rent  and  charges ;  and  the  action  was  trover 
not  only  for  the  hops  remaining  unsold,  but  for  the  proceeds  of  all 
those  resold  by  the  defendants  after  Saxby's  failure  to  pay.  Bayley, 
J.,  delivered  the  judgment.  He  said :  ^^  Where  goods  are  sold,  and 
nothing  is  said  as  to  the  time  of  the  delivery,  or  the  time  of  payment, 
and  everything  the  seller  has  to  do  with  them  is  complete,  the  prop- 

4.  The  American  decisions   give  the  the  loss  on  such  resale.   Bee  post  Book  V., 

teller  the  choice  of  three  remedies  on  de-  Ch.  IIL,  ^  Resale." 
fault  of  pajment  while  the  seller  retaius        (c)  4  B.  A  C.  941.    Bee^  further,  as  to 

possession.    He  may  rescind,  and  keep  effect  of  the  buyer's  insolvency,  Ex  parte 

the  goods  as  bis  own,  (see  ante  {  334,  el  Chalmers,  8  Ch.  289,  per  MelliBh,X.  J., 

9eq^)  or  he  may  treat  the  goods  as  the  at  p.  291 ;  Bloomer  v.  Bemsteiu,  L.  K.,  9 

property  of  the  buyer,  and  either  store  C.  P.  688 ;  Morgan  v.  Bain,  L.  B.,  10  C. 

them  for  him  and  sue  him  for  the  price,  P.  15 ;  £x  parte  Btapleton,  10  Ch.  D.  686, 

or  resell  them  as  his  agent,  and  sue  for  C.  A* ;  pod  Book  V.,  Part  L,  Ch.  L 
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erty  vests  in  the  biijer^  so  as  to  subject  him  to  the  risk  of  any  aoci- 
clent  which  may  happen  to  the  goods^  and  the  seller  is  liable  to  deliver 
them  whenever  they  are  demanded,  upon  payment  of  the  prices  bnt 
the  buyer  has  no  right  to  have  possession  of  the  goods  till  he  pays  iJm 
price.  The  seller's  right  in  respect  of  the  price  is  not  a  mere  lien 
which  he  will  forfeit  if  he  parts  with  the  possession,  but  grows  out  of 
his  original  ownership  and  dominion,  and  payment  or  a  tender  of  the 
price  is  a  condition  precedent  on  the  buyer's  part ;  and  until  he  makes 
such  payment  or  tender,  he  has  no  right  to  the  possession.  If  goods 
are  sold  upon  credit,  and  nothing  is  agreed  upon  as  to  the  time  of  de- 
livering the  goods^  the  vendee  is  immediately  entitled  to  the  possession, 
and  the  right  of  possession  and  the  right  of  property  vest  at  once  in 
him :  but  his  right  of  possession  is  not  absohite;  it  is  liable  to  be  de- 
feated if  he  becomes  insolvent  before  he  obtains  possession.  5  Tooke 
V.  Hollingworth,  5  T.  R.  215.  Whether  default  in  payment  when  the 
credit  expires  will  destroy  his  right  of  possession^  if  he  has  not  before 
that  time  obtained  actual  possession^  it  is  not  now  necessary  to  inquire, 
because  this  is  a  case  of  insolvency,  and  in  case  of  insolvency  the 
point  seems  to  be  perfectly  clear.  Hanson  v,  Meyer,  6  East  614.  If 
the  seller  has  despatched  the  goods  to  the  buyer,  and  insolvency  occurs, 
he  has  a  right,  in  virtue  of  his  original  ownership,  to  stop  them  in 
transitu,  (d)  Why?  Because  the  property  is  vested  in  the  buyer,  so 
as  to  subject  him  to  the  risk  of  any  accident ;  but  he  has  not  an  i7u?€- 
feasibk  right  to  the  possession,  and  his  insolvency  without  payment  of  the 
price  defeats  that  right.  And  if  this  be  the  case  after  he  has  despatched 
the  goods,  and  whilst  they  are  in  transitu  a  fortiori  is  it,  where  he 
has  never  parted  with  the  goods,  and  where  no  transitus  has  begun. 
The  buyer,  or  those  who  stand  in  his  place,  may  still  obtain  the  right 
of  possession  if  they  will  pay  or  tender  the  price,  or  they  may  still  act 
upon  their  right  of  property  if  anything  unwarrantable  is  done  to  that 
right.  If,  for  instance,  the  original  vendor  sell  when  he  ought  not, 
they  may  bring  a  special  action  against  him  for  the  injury  they  sustain 
by  such  wrongful  sale,  and  recover  damages  to  the  extent  of  that 
injury ;  but  they  can  maintain  no  action  in  which  right  of  property 
and  right  of  possession  are  both  requisite,  unless  they  have  both  those 
rights.    Grordon  v.  Harper,  7  T.  It.  9.     Trover  is  an  action  of  that 

6.  See  caUe  {  834^  d  ae^.,  and  see  pott    Ellis  v.  Hunt,  ST.  R  464;  Hodgson  v. 

Book  v.,  Ch.  II.  Loy,  7  T.  B.  440 ;  Inglis  v.  Usherwood,  1 

(d)  Mason  v.  Lickbarrow,  1 H.  Bl.  357 ;    East  515 ;  Bohtlingk  v.  Inglis,  3  East  381. 
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description.  It  requires  right  of  property  and  right  of  possession  to 
support  it.  Aud  this  is  an  answer  to  the  argument  upon  the  charge 
of  warehouse  rent,  and  the  non-rescinding  of  the  sale.  If  the  defend- 
ants were  forced  to  keep  the  hops  in  their  warehouse  longer  than  Saxby 
had  a  right  to  require  them^  they  were  entitled  to  charge  him  with 
that  expense^  but  that  charge  gave  him  no  better  right  of  possession 
than  he  would  have  had  if  that  charge  had  not  been  made.  *  *  * 
Then,  as  to  the  non-rescinding  of  the  sale,  what  can  be  its  effect  ? 
It  is  nothing  more  than  insisting  that  tlie  defendants  will  not  release 
Saxby  from  the  obligation  of  his  purchase,  but  it  will  give  him  no 
right  beyond  the  right  his  purchase  gave,  and  that  is  a  right  to  have 
tlie  possession  on  payment  of  the  price,  {e) 

[And,  in  accordance  with  this  view,  it  was  held  in  Lord  v.  Price  (/) 
that  the  purchaser  of  t^^oods  which  remain  in  the  possession 
of  the  vendor,  subject  to  the  vendor's  lien  for  unpaid  pur- 
chase money,  cannot  maintain  an  action  of  trover  against  one  who 
has  wrongfully  removed  them.] 

§  1018.  Keeping  in  view  this  lucid  exposition  of  the  circumstances 
under  which  a  vendor  may  decline  delivery  of  possession,  we  will  now 
inquire  what  he  is  bound  to  do  where  no  legal  ground  exists  for  refus- 
ing to  deliver. 

In  the  absence  of  a  contrary  agreement,  the  vendor  is  not  bound  to 
send  or  carry  the  goods  to  the  vendee.     He  does  all  that  vendor  bound 
he  is  bound  to  do  by  leaving  or  placing  the  goods  at  the  ^wds  arbiy- 
buyer's  disposal,  so  that  the  latter  may  remove  them  with-  nottoTOSd^' 
out  lawful  obstruction.  ^  ^^^' 

{e)  See,  also,  per  cur,  in    Sphrtali    v,  Phelps  v.  Hubbard,  51  Vt.  489 ;  Middle- 

Benecke,  10  C.  B.  212 ;  19  L.  J.,  C.  P.  293.  sex  Co.  r.  Osgood,  4  Gray  447.    But  the 

(/)  L.  B.)  9  Ex.  54.  decisioDS  are  not  harmonious  on  thui  sub* 

6.  The  Seller,  Unless  he  Agrees  to  ject.    See  ante  H  536-540.    In  Whee- 

Deliver,  is  not  required  to  Carry  the  lock  v.  Tanner,  39  N.  Y.  481,  483,  the 

Goods  to  the  Buyer,  but  must  place  contract  was  that  wagons  might  be  made 

them  at  his  Disposal. — See  ante  i  897,  and  delivered  in  payment  of  a  mortgage, 

note  23,  and  post  {  ]  022,  note  10.    Where  A  part  were  made  and  shown  to  the  credi- 

goods  have  been  made  to  order  it  has  been  tor,  who  requested  the  debtor  to  store 

held  that  when  completed  and  the  buyer  them.    Subsequently  and  in  due  time  the 

notified)  the  seller's  duty  was  fully  dls-  others  were  made.    It  was  held  that  the 

charged  and  that  the  property  was  thence-  debt  was  paid  from  the  time  the  wagons 

forth  at  the  buyer's  risk.    Goddard  v.  were  finished.    Where  time  and  place  are 

Binney,  115  Mass.  450,  456;  Bement  v,  fixed,  a  delivery  accordingly  has  been 

Smith,  15  Wend.  493 ;  Stern  v.  Filene,  14  held  to  entitle  the  seller  to  recover  the 

Allen  9  *  Sanborn  v.  Benedict,  78  111.  309 ;  price,  though  the  buyer  be  not  at  hand  to 
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And  if  the  delivery  by  the  vendor  is  to  take  place  upon  the  doing 
Delivery  when  ^^  Certain  acts  by  the  purchaser,  the  vendor  is  not  in  de- 
^iikL^frSm*^*^  ^^^^^  f^r  non-delivery,  until  notice  from  the  purchaser  of 
purobaaer;  ^j^^  performance  of  the  acts  on  which  the  delivery  is  to 
take  place. 

Thus,  if  the  vendor  agrees  to  deliver  on  board  of  the  purchaser's 
ship,  as  soon  as  the  latter  is  ready  to  receive  the  goods,  the  purchaser 
must  name  the  ship  and  give  notice  of  his  readiness  to  receive  the 
goods  on  board  before  he  cau  complain  of  non-delivery.  (9)7 

receive  and  accept,  and  this  seems  to  be  but  failed  to  call  and  take  them.    He  was 

the  law  in  America.    Barton  v.  McKel-  held  liable  in  a  suit  for  the  price,    la 

way,  22  N.  J.  L.  165 ;  Nichols  v,  Morse,  Kunkle  v.  Mitchell,  66  Penna.  100,  the 

100  Mass.  623.    See  post  Book  Y.,  Gh.  contract  was  to  deliver  lumber  on  the  can 

1,  Section  II.  at  a  certain  station  before  a  certain  time. 

(g)  Armitage  v.  Insole,  14  Q.  B.  728 ;  Only  part  was  delivered  and  the  buyer 

Sutherland  v.  Allhusen,  14  L.  T.  (N.  8.)  sued  for  damages,  but  failed  because  he 

666 ;  Davies  u.  M'Lean,  21  W.  B.  264 ;  28  did  not  prove  any  demand  for  the  lumber, 

L.  T.  (N.  S.)  113;  Stauton  v.  Austin,  L.  or  that  he  had  provided  or  offered  to  pro- 

B.,  7  C.  P.  651.  vide  cars.    In  Bolton  v.  Riddle,  35  Mich. 

7.  Notice  to  Deliver. — See  ante  J  872,  13,  the  seller  was  to  deliver  posts  on  board 
note  18.  Edwards  v.  Hartt,  66  111.  71;  of  certain  vessels,  but  the  buyer  not  pro- 
Lookhart  0.  Bonsai  1,  77  Penna.  63,  69.  In  viding  the  vessels  at  the  proper  time,  a 
Hunter  v.  Wetsell,  84  N.  Y.  649,  654,  the  delivery  on  the  beach  was  held  a  good  de- 
oontract  wan  for  the  sale  of  a  quantity  of  Hvery,  and  the  buyer  was  not  allowed  to 
hops  examined  by  the  buyer,  to  be  de-  deduct  from  the  price  ihe  cost  of  loading 
livered  at  a  place  to  be  designated  by  the  the  posts  on  the  vessel.  In  Posey  «. 
buyer.  The  buyer  did  not  call  for  the  Scales,  65  Ind.  282,  the  contract  was  to 
hops  or  designate  a  place  and  was  sued  for  deliver  chattels  within  a  certain  period  on 
the  price.  It  was  objected  to  a  recovery  a  day  to  be  fixed  by  the  purchaser.  The 
that  there  had  been  no  tender  of  the  hops,  purchaser  neglected  to  give  notice  to  de- 
Finch,  J.,  said :  "  The  place  of  delivery  liver  on  any  day,  whereupon  the  seller, 
was  to  be  named  by  the  purchaser.  He  who  had  held  himself  in  readiness  to  per- 
was  informed,  after  the  hops  were  weighed  form,  sold  to  another  and  recovered  his 
and  baled,  that  they  were  ready  for  de-  loss  on  the  sale  by  a  suit  for  damages.  In 
livery.  The  vendor  stood  in  the  attitude  Council  Blufis  Iron  Works  v.  Cuppey,  41 
of  readiness  to  perform.  He  had  done  all  Iowa  104,  the  contract  was  to  deliver  1105 
that  he  could  do  until  the  vendee  named  railroad  ties  in  December  and  1105  ties  on 
the  place  of  delivery.  We  think  there  or  before  January  12th  on  board  cars  to 
was  a  sufficient  offer  of  performance  to  be  furnished  at  Avoca  station.  The  seller 
enable  the  vendor  to  maintain  his  actic'  prepared  the  ties  at  his  mill,  a  mile  and  a 
for  the  price."  To  the  same  effect  see  half  from  the  station,  but  did  not  haul 
Weld  V,  Came,  98  Mass.  152.  In  Muckey  them  there,  no  cars  being  furnished.  He 
V.  Howenstine,  3  N.  Y.  Sup.  Ct.  (T.  &  C.)  claimed  that  the  providing  of  can  was  a 
28,  l>arrels  were  ordered  to  be  manufao-  condition  precedent  to  delivery  by  him. 
tured,  and  the  buyer  was  to  call  for  them.  But  the  court  held  that  he  was  bound  to 
He  was  notified  when  they  were  finished,  haul  them  to  Avoca  and  pile  them  near 
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[And^  oonverRelj^  the  «8ame  principle  applies  where  the  acts  are  to 
be  performed  by  the  vender.    Thus,  in  a  contract  for  the  oronnotio© 
sale  of  goods  "JEr  quay  or  warehouse,"  there  is  an  implied  fron^seuer. 
condition  that  the  vendor  shall  give  notice  to  the  purchaser  of  the 
place  of  storage,  and  until  such  notice  has  been  given,  the  purchaser  is 
not  in  default  for  non-acceptance.  (A)]  8 

§  1019.  In  Salter  v.  WooUams,  [i)  the  defendant,  an  auctioneer,  sold 
a  rick  of  hay,  then  on  the  premises  of  one  Jackson,  who  g^^^  ^  YfwA^ 
had  given  a  license  to  remove  it.  The  license  was  read  at  ^°^* 
the  auction,  and  the  auctioneer  delivered  to  the  buyer  a  note  addressed 
to  Jackson,  requesting  him  to  permit  the  buyer  to  remove  the  hay. 
Jackson  refused,  and  the  buyer  brought  action  for  non-delivery ;  but 

the  railroad  track  if  no  cars  were  there  to  liveiy  on  his  part,  and  inspection  and 

receive  them,  aud  set  them  apart  for  the  measurement  hy  the  proper  officers  was 

hayer.    As  he  had  not  done  this  he  was  held  a  sufficient  acceptance  by  the  govern- 

liable  to  pay  in  cash  the  debt  which  had  ment.    Where  goods  on  shipboard  are 

been  made  payable  in  the  ties.    On  the  sold  to  arrive,  and  the  seller  agrees  to  give 

other  hand,  in  Smith  v.  Wheeler,  7  Oreg.  notice  of  arrival,  he  is  held  to  strict  com- 

49,    iSmith    contracted    to    manufacture  pliance.    See  anU   {    8S2.    In   Barr  v. 

lieavy  machinery  and  deliver  it  on  board  Myers,  8  W.  <&  S.  298,  it  was  hefd  that 

of  cars  to  be  fiimi»hed  at  a  certain  depot  where  the  contract  does  not  fix  the  place 

by  Wheeler.    The  machinery  was  made  for  delivery,  the  seller  need  not  carry  the 

but  the  cars  were  not  furnished  at  the  time  property  sold  to  the  buyer  but  muRt  seek 

specified.    It  was  held  not  necessary  for  him  a  reasonable  time  before  the  day  of 

Smith  to  haul  the  machinery  to  the  depot  delivery,  to  ask  him  to  appoint  a  place  of 

and  tender  it  there,  and  a  suit  by  him  for  delivery.    This  was  approved  in  Allen  v. 

damages  was  sustained.    See  cases  stated  Woods,  24  Penna.  76.    See,  also,  Morey 

anU  2  859,  note  6.  r.  Enke,  5  Minn.  392,  396.    These  cases 

(A)  Da  vies  v.  M'Lean,  vbi  supra,  impose  on  the  seller  the  burden  of  seek- 

8.  Notice    to    Accept. — Where    the  ing  the  buyer.    The  weight  of  authority 

seller  is  to  manufacture  or  prepare  goods  is  in  favor  of  the  proposition  that  the 

for  the  buyer,  who  is  then  to  come  and  seller  is  only  required  to  have  the  goods 

take  them,  it  is  incumbent  on  the  seller  to  ready  at  the  proper  time  and  place.    See 

give  notice  when  they  are  ready.    Having  ante  note  6  and  posl  note  10.    Where  the 

completed  the  goods  and  given  notice  in  contract  was  to  deliver  com  on  ten  days' 

due  time,  his  obligations  are  discharged,  notice  by  the  buyer,  afier  a  reasonable 

Hunter  v.  Wetsell,  84  N.  Y.  549 ;  Muckey  time,  if  the  buyer  neglects  to  give  notice, 

V.  Howenstine,  3  N.  Y.  Sup.  Ct.  (T.  &  C.)  the  seller  may  offer  to  deliver  and  de- 

28;  Higgins  V.  Murray,  73  N.  Y.  252     In  mand  the  price,  and  on  refusal  msy  re- 

Buffee  V.  United  SUtes,  15  Ct.  of  Ci.  291,  cover  damages.    Sanborn  v.  Benedict,  78 

the  contract  was  for  wood  to  be  used  at  a  111.  309. 

military  post,  to  be  delivered    on    the        {%)  2  M.  &  G.  650;  and  see  Smith  «. 

ground  where  corded.     The  contractor  Chance,  2  B.  &  Aid.  758,  for  an  ine<my' 

gave  notice  that  the  wood  was  ready  for  pttfe  delivery  in  a  similar  sale, 
inspection.    This  was  held  a  sufficient  de- 


888  FEBFOBl^NCE  OF  THE  OONTBACT.  [bOOK  IV. 

the  court  held  that  the  delivery  was  complete^  the  auctioneer  having 
made  the  only  delivery  the  nature  of  the  case  permitted^  and  Tindal 
C.  J.y  said  he  saw  no  reason  why  the  buyer  could  not  maintain  trover 
against  Jackson. 

Wood  V,  Manley  (£)  was  another  action  growing  out  of  the  same 
Wood  V.Man.  ^'®>  ^^  *  sccoud  rfck  of  hay  to  another  purchaser.  The 
'®^'  delivery  was  the  same  as  in  the  previous  case,  and  the 

buyer,  on  Jackson's  refusal  to  let  him  take  the  hay,  broke  open  the 
gate  of  Jackson's  close,  and  entered  and  took  the  hay.  Thereupon 
trespass  was  brought  against  the  buyer,  but  the  King's  Bench  held 
that  Jackson's  license  was  irrevocable,  (/)  and  that  the  delivery  to  the 
buyer  by  the  auctioneer's  order  was  a  complete  delivery,  in  perform- 
ance of  his.  contract. 

§  1020.  It  might  seem  at  first  sight  that  the  decision  in  Salter  v. 
bbBervatioiw  WooUams,  (wi)  is  ill  conflict  with  the  class  of  decisions  ex- 
pn  theM  cases.  empHficd  in  Bentall  v.  Burn,  (n)  and  discussed  a7i/«  §  175, 
et  seq.y  in  which  the  principle  is  established  that  there  is  no  delivery 
where  the  goods  are  in  possesion  of  a  third  person,  unless  that  thinl 
person  assent  to  attorn  to  the  buyer  and  become  his  bailee  instead  of 
that  of  the  vendor.  But  a  little  reflection  will  show  that  there  is 
really  no  such  conflict;  for  in  Salter  v,  Woollams,  the  third  person, 
although  refusing  to  deliver  to  the  buyer  on  the  vendor's  order  afler 
the  sale,  had  assented  in  advance  of  the  sale  to  become  bailee  for  any 
person  who  might  buy,  and  the  court  held  this  assent  not  to  be  re- 
vocable ajler  the  sale.  The  consequence  then  was  that  the  third  person 
in  possession  became,  by  the  completion  of  the  sale,  Ixiilee  for  the 
buyer,  and  his  refusal  to  deliver  to  the  buyer  was  not  a  refusal  to 
become  bailee,  but  to  do  his  duty  as  bailee,  after  assenting  to  assume 
that  character.  9 

(h)  11  Ad.  &  E.  34.  Me.  262;  White  v.  El  well,  48  Me.  360; 

(0  See  Wood  v.  Leadbltter,  13  M.  <&  Heath  v.  Randall,  4  Ciish.  195 ;  Walsh  v. 

W.  838,  and  Taplin  t.  Florence,  10  a  B.  Taylor,  41  Md.  692.    Wood  v,  Manle/ 

'V66.  was  followed  in  Long  v.   Buchanan,  27 

(m)  2  M.  &  G.  660.  Md.  602,  616.    In  Uiat  case  the  plaintiff 

(n)  3  B.  &  C.  423.  agreed  to  sell  defendant  her  crop  of  corn  ; 

9.  A  Sale  of  Property  on  the  SeU-  which  he  was  to  lake  from  the  crib,  to  be 
cr*8  Land  or  on  Land  of  one  who  paid  for  hj  credit  on  a  mortgage  held  by 
Consents  to  the  Sale,  is  an  Irrevo-  defendant  upon  land  of  plaintiff.  Sab- 
cable  License  to  the  Buyer  to  Enter  sequently,  she  notified  him  that  the  com 
and  Take  the  Property. — Nettleton  v,  was  ready,  but  afterwards  changed  her 
SikeB,  8  Mete.  34;  Folsom  v.  Moore,  19  mind  and  forbade  him  to  take  it    He 
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§  1021.  In  Wood  V.  l^issell,  (o)  the  plaintiff  sued  for  non-delivery 
of  certain  hops  sold  to  him  by  the  defendant.  The  hops  woodr.Tto- 
were  parcel  of  a  larger  quantity  lying  at  the  warehouse  of  ■*"" 
one  Fridd,  where  they  had  been  deposited  by  a  former  owner,  who  sold 
them  to  tlie  defendant.  After  the  sale  to  the  plaintiff,  he  was  informed 
that  the  hops  were  at  Fridd's,  and  went  there,  had  them  weighed,  and 
took  away  part.  Some  days  after,  when  the  plaintiff  sent  for  the  re- 
mainder, they  were  gone,  having  been  claimed  and  taken  away  by  a 
creditor  of  the  defendant's  vendor.  Held  that  the  defendant  had  done 
all  that  he  was  bound  to  do  in  making  delivery,  and  was  not  responsi- 
ble. 

In  this  case  it  is  worth  remarking  that  Lord  Denman,  in  delivering 
the  judgment,  said :  "I  was  induced  by  some  degree  of  importunity 
to  leave  it  as  a  question  to  the  jury  whether  the  defendant  ought  not 
to  have  given  the  plaintiff  a  delivery  order,  though  not  expressly  re- 
quired, in  performance  of  his  contract.  We  all  think  that  I  was 
wrong  in  so  submitting  the  matter  to  tiiem,  and  that  the  correct  course 
would  have  been  to  direct  them  that  under  the  circumstances  Fridd 
held  the  hops  as  agent  for  the  plaintiff.'^ 

§  1022.  As  to  the  place  where  delivery  is  to  be  made,  when  nothing 
is  said  about  it  in  the  bargain,  it  seems  to  be  taken  for  pj^^^f 
granted  almost  universally,  that  the  goods  are  to  be  at  the  <i®^very. 
buyer's  disposal,  at  the  place  where  they  are  when  sold.  No  cases 
have  been  met  with  on  this*  point.  Lord  Coke  says :  (py  "  If  the  con- 
dition of  a  bond  or  feoffment  be  to  deliver  twenty  quarters  of  wheat 
or  twenty  loads  of  timber,  or  such  like,  the  obligor  or  feoffor  is  not 
bound  to  carry  the  same  about  and  seek  the  feoffee,  but  the  obligor  or 
feoffor  before  the  day  must  go  to  the  feoffee  and  know  where  he  will 
appoint  to  receive  it,  and  there  it  must  be  delivered."  But  this  refers 
to  estates  held  upon  condition  and  to  the  duty  of  a  debtor,  and  is  not 
applicable  to  cases  where  the  party  bound  to  deliver,  as  a  vendor,  is 
only  held  to  the  obligation  of  keeping  the  thing  at  the  disposal  of  the 

entered  her  land,  Dotwithstaoding,  broke  though  such  irrevocable  license  existed, 

open  the  crib  and  took  the  corn.    She  it  would  not  justify  a   breach    of  the 

sued  him  for  trespass,  but  it  was  held  that  peace.    If  resisted,  the  buyer  should  re- 

Do  action  would  lie.    Weisel,  J.,  said:  sort  to    his    legal    remedies.    Drury  «• 

''This  sUte  of  facts  would  constitute  a  Hewey,  126  Mass.  519.    See  ante  }  428. 
license  coupled  with  an  interest  which        (o)  6  Q.  B.  234. 
rendered  it  irrevocable."  But  in  Churchill        (p)  Co.  Lit  210  b. 
V.  Holbert,  110  Mass.  42,  it  was  held  that 
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buyer,  and  is  not  boand  to  more  than  a  passive  readiness  to  allow  the 
buyer  to  take  the  goods.  Kent  says :  (q)  ^*  If  no  place  be  dcsignared 
by  the  contract,  the  general  rule  is  that  the  articles  sold  are  to  be  de- 
livered at  the  place  where  they  are  at  the  time  of  the  sale.  The  store 
of  the  merchant,  the  shop  of  the  manufacturer  or  mechanic,  and  the 
farm  or  granary  of  the  farmer,  at  which  the  commodities  sold  are  de- 
posited or  kept,  must  be  the  place  where  the  demand  and  delivery  are 
to  be  made,  when  the  contract  is  to  pay  upon  demand  and  is  silent  as 
to  the  place/'  ^0  This  appears  to  be  a  very  reasonable  rule,  and  it 
would  of  course  result  as  a  consequence  that  the  vendor  would  be  re- 
sponsible for  removing  the  goods  before  delivery  to  a  place  where  the 
buyer  would  be  subjected  to  inconvenience  or  increased  expense  in 
taking  possession  of  them. 

(q)  Vol.  %  p.  505  (12th  ed.)  as  the  place  of  performance.    A  different 

10.  The  Place  of   Delivery  is   that  rule  could  not  be  adopted  without  giving 

Place  Where  the  Goods  are    at  the  to  one  of  the  parties  the  power  to  appoint 

Time  of  Sate.— This  is  the  rule  in  the  the  place  of  performance,   which  would 

absence  of  express  or  implied  provision  place  it  at  his  option  at  all  times  to  com 

to  the  contrary.    Smith  v.  Gillette  50  111.  plj  or  not"    Cites  Wilmouth  v.  Patton 

290;    Middlesex  Co.  v.  Osgood,  4  Gray  2  Bibb  280;   Chandler  v.  Robertson,  9 

447  ;  Goddard  v.  Binnev,  1 15  Mass.  450,  Dana  291.    In  Barr  v.  Myers,  3  W.  <&  8 

456 ;  Hamilton  v.  Calhoun,  2  Watts  139 ;  298,  and  in  Allen  «.  Woods,  24  Penna.  76^ 

Allen  V,  Hartfield,  76  III.  358 ;  Bice  v.  staled  ante  note  8,  and  in  Hapgood  v 

Churchill,  2  Denio  145 ;  Lobdell  v.  Hop-  Shaw,  105  Mass.  276,  it  was  held  that 

kins,  5  Cowen  516 ;  Counsel  v.  Vultura  where  no  place  of  delivery  was  fixed  it 

Mining  Co.,  5  Daly  74,  76 ;  Phelps  o.  was  not  only  necessary  for  the  seller  to 

Hubbard,  51  Vt.  489,  stated  ofUe  I  897,  keep  himself  in  readiness  to  fulfill,  but 

note  23.    In  Sonsely  r.  Bums,  10  Bush  that  he  must  also  seek  the  buyer  and  call 

87,  the  seller  alleged  a  contract  to  deliver  upon  him   to  perform,  or  at  least  give 

100  hogs,  and  that  he  had  that  number  at  notice  of  his  own  readiness,  in  order  to 

a  convenient  place  ready  at  the  proper  put  the  buyer  in  default    But  this  does 

time  for  delivery.    The  buyer  refused  to  not  accord  with  the  weight  of  authority, 

receive  them,  and  the  seller   sued  for  See  ante  {  897,  note  23,  where  Hapgood  v. 

damages.    The  court  held  that  no  cause  Shaw,  is  discussed  and  other  cases  cited, 

of  action  was  shown  because  the  seller  did  The  conduct  of  the  parlies,  the  nature  of 

not  aver  a  readiness  and  willingness  to  the  contract,  or  the  custom  of  trade,  may 

deliver  the  hogs  at  his  residence,  and  that  be  such  that  it  will  be  presumed  that  the 

the  buyer  failed  to  attend  to  receive  them,  parties  intended  that  the  seller  should 

Peters,  J.,  said :    "  No  place  was  fixed  by  carry  the  property  sold  to   the  buyer, 

the  terms  of  the  contract  at  which  the  Thus  in  Field  v.  Bunk,  22  N.  J.  L.  525, 

hogs  were  to  be  delivered,  and  in  the  ab-  com  was  sold  to  a  miller  and  part  of  it 

senoe  of  an  agreement  by  the  parties  on  delivered  at  his  mill.    It  was  held  that 

the  place  of  delivery,  it  is  well  settled  that  the  mill  was  contemplated  as  the  place  of 

where  the  articles  sold  are  cumbersome  delivery,  and  the  residue  not  being  de- 

the  law  fixes  the  residence  of  the  vendor  livered  there,  the  buyer  might  sue  foi 
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§  1023.  If^  bowever,  the  contract  impose  on  the  vendor  the  obliga- 
tion of  sending  the  goods,  questions  may  arise  as  to  the 
time  and  manner  in  which  he  is  to  fulfill  this  duty.     If  whenheaRrees 

^  "^  to  aend  goods. 

nothing  is  said  as  to  time,  he  must  send  within  a  reo^on- 

able  time;  and  when  the  sale  is  in  writing,  if  nothing  is  notexpreaHed 

said  as  to  time,  parol  evidence  is  admissible  cf  the  facts  reasoDAbie' 

.  .  .         time. 

and  circumstances  attending  the  sale  in  order  to  determine 
what  is  a  reasonable  time.  ^1 

breach    withont   proving   demand.    See  contract  to  famish  snlpharic  acid  was 

Greene  v.  Haley,  5  B.  I.  260,  stated  ante }  held  terminable  at  any  time  by  either 

859,  note  7.  P&rtyt  no  term  of  continuance  being  fixed. 

11.  If  the  Contract  Fixes  no  Time,  What  is  reasonable  time  to  perform  a 

a  Reasonable  Time    is   Allowed   for  written  contract,  not  fixing  the  time,  is 

Delivery,  Depending  on  the  Circum-  determined  by  proof  of  circumstances, 

stances  of  the  Case. — BIyden burgh  v.  but  not  by  proof  of  an  oral  agreement 

Welsh,  Bald.  331,  338;  Boyd  v.  Ganni-  fixing  the  time.    Stange  v.  Wilson,  17 

son,  14  W.  Va.  1;  TuAs  o.  McClure,  40  Mich.  342,  348;  Goon  v.  Spaulding,  47 

Iowa  317;  Mowry  v.  Kirk,  19  Ohio  St.  Mich.  162. 

375,  382;  Howe  v.  Huntington,  15  Me.  Where  the  Place  is  Fixed,  but  not 
350 ;  Grant  v.  Merchants'  Bank,  35  Mich,  the  Time,  the  Seller  should  Give 
515,  528;  Nunan  v,  Bourquin,  7  Phil.  Notice  of  the  Time  when  he  will  Offer 
239 ;  Cameron  v.  Wells,  30  Vt.  633.  In  Delivery.— Tliis  is  the  rule  where  pay- 
this  case  two  hundred  bushels  of  com  ment  is  to  be  made  on  delivery,  so  that  the 
were  to  be  delivered  on  demand.  Part  buyer  may  liave  an  opportunity  to  pre- 
was  delivered.  Five  years  later  the  rest  pare  for  payment  Thus,  in  CuUum  «. 
was  demanded.  The  court  said  that  WagstafiT,  48  Penna.  300,  barrels  were  to 
"  reasonable  time  "  did  not  begin  to  run  be  paid  for  as  soon  as  delivered  on  board 
until  some  one  interested  calls  for  some-  of  a  boat.  Suit  .was  brought  for  non-de- 
thing  to  be  done  about  it.  But  the  con-  livery  of  the  barrels,  and  the  defence  was 
tract  was  held  to  have  been  mutually  that  the  buyer  had  not  tendered  payment, 
abandoned.  On  a  sale  of  stocks  they  Agne'w,  J.,  said:  "Until  plaintiff  had 
should  be  tendered  at  once.  Bemarest  v.  notice  of  defendant's  readiness  to  load  the 
McKee,  2  Grant  (Pa.)  248;  Sadler  v.  barrels  on  board,  or  until  they  were  actu- 
Gould,  6  Phil.  529.  When  the  facts  are  ally  on  board,  he  could  not  know  when  to 
not  disputed,  what  is  a  reasonable  time  is  be  ready  to  tender  the  draft.  The  time 
a  qnestion  for  the  court  Greene  v.  Ding-  of  his  performance  had  not  arrived,  nor 
ley,  24  Me.  131 ;  Echols  v.  New  Orleans,  could  it  arrive  until  defendant  moved  in 
&c,,  B.  K.  Co.,  5*^  Miss.  610.  In  the  last-  the  matter  by  loading  the  barrels.  If  de- 
cited  case  the  contract  Wiis  to  furnish  wood  fendant  was  ready  to  load  them,  at  least 
to  a  railroad  company  at  a  fised  price  per  lie  should  have  informed  the  plaintiff  of 
cord,  '*  as  long  as  satisfaction  be  given  by  the  fact'*  See  Bass  ©.  White,  65  N.  Y. 
the  contractors,"  the  company  reserving  565;  Myers  t>.  De  Mier,  52  N.  Y.  647; 
twenty-five  cents  per  c#rd  till  a  year's  Sweet  v.  Harding,  19  Vt  587 ;  Sanborn  v. 
supply  was  furnished.  It  was  held  that  Benedict,  78  III.  309.  In  Eirkpatrick  v. 
it  was  reasonable  to  terminate  this  at  the  Alexander,  60  Ind.  95,  a  lot  of  hogs  were 
end  of  one  year.  In  Cumberland  Bone  contracted  for  to  be  delivered  during 
Co.  V.  Atwood  Lead  Co.,  63  Me.  167,  a  *'  the   first   half    of    August"    Neither 
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Thus  in  Ellis  v,  Thompson,  («)  where  there  was  a  sale  of  lead,  de- 
Eiiisv.Thomp-  livewible  in  London,  parol  evidence  was  admitted  to  show 
'^'  that  the  defendant  had  asked  the  broker  whether  the  lead 

was  ready  for  shipment,  and  had  been  informed  that  it  was,  before  the 
bought  and  sold  notes  were  made  out.  And  it  was  held  that  the  de- 
fendant was  relieved  from  the  obligation  of  receiving  delivery  by  rea- 
son of  a  long  delay  in  getting  the  lead  in  barges  from  the  mine  down 
the  Severn  to  Gloucester^  from  which  port  it  was  to  be  shipi)ed  to 
London. 

§  1024.  But  where  the  contract  expresses  the  time,  the 

Where  the  oon-  x»         •  j>  i^        ^'  j    xi         r  ^   i 

tract  expreajes   question  IS  ouc  01  coustructiou,  and  therefore  one  of  law 
for  the  court,  not  of  fact  for  the  jury.     (See  Conditions, 
ante  §  855.)  12 

The  word  *'  month,"  although  at  common  law  it  generally  means  a 
"  Month  "  iu  ^*^^«''  month,  is  in  mercantile  contracts  understood  to  mean 
meaning.  ^  calendar  month,  {t)  13    And  the  court  will  look  at  the 

party  gave  any  notice  to  the  other,  but  in  On  Sales  of  Chattels  the  Time  of 
the  forenoon  of  August  16th  the  hogs  Delivexy  is  of  the  Essence  both  in 
were  delivered  at  the  place  agreed  on  and  Law  and  Equity. — In  Clark  v.  Wright, 
weighed.  The  buyer  not  being  at  hand  5  Phil.  439,  Hare,  J.,  said  that  the  buyer 
to  receive  them,  and  the  weather  being  was  not  responsible  unless  tender  was 
warm,  they  were  taken  back  to  their  p^'u,  made  at  the  time  and  place  specified, 
where  there  was  water,  at  about  eleven  **  No  case  can,  I  believe,  be  found  where 
o'clock.  On  suit  for  damages  for  non-  an  executory  contract  for  the  sale  of  chat- 
acceptance,  Biddle,  C.  J.,  said  that  the  tela  has  been  taken  out  of  the  strict  rule 
buyer  had  till  the  last  moment  before  of  the  common  law  by  equity,  or  an 
noon  to  decide  whether  he  would  receive  equitable  principle.  The  lapse  of  twenty- 
the  hogs  or  not,  as  there  was  no  notice  of  de-  four  hours  may  bring  about  a  change  of 
livery  at  any  other  time ;  and  that  delivery  circumstances  or  price,  rendering  a  chat- 
at  the  scales  was  essential,  and  the  failure  tel  of  no  real  value  to  a  purchaser  who 
of  the  buyer  to  be  present  at  the  scales  to  may  yet  be  unable  to  substantiate  the 
receive  the  hogs  would  not  excuse  the  alteration  with  the  accuracy  of  legal 
seller  from  performing  his  part  of  the  proof.  This  is  peculiarly  true  of  men 
agreement  if  he  desired  to  resort  to  his  engaged  in  trade,  who  buy  to  sell  again, 
legal  remedy.  This  is  a  doubtful  case,  watch  the  turn  of  the  market,  and  often 
and  may  be  questioned  under  the  maxim  find  a  bargain  that  would  have  been 
Lex  neminem  ad  vana  cogil.  See  ante  i  profitable  yesterday  worthless  to-day. 
859.  But  the  seller  might  have  protected  See  Jones  v.  United  States,  96  U.  S.  24. 
himself  by  notice  stating  the  hour  when  {t)  Beg.  v.  Chawton,  1  Q.  B.  247 ;  Hart 
he  would  tender  delivery.  v.  Middleton,  2  C.  ^K.  9 ;  Webb  o.  Fair- 

(«)  3  M.  <&  W.  445;  and  see  Jones  v.  maner,  3  M.  <&  W.  473. 
Gibbons,  8  Ex.  920;  Sansom  v.  Rhodes,  8        13.  Shapley  v.  Garey,  6  S.  &  R.  589 . 

Scott  544.  Churchill  ».  Merchante'  Bank,  19  Pick. 

12.  8ee  anU  {  855,  note  2,  and  {  901,  5:^2;  Rives  v.  Guthrie,  1  Jones  L.  87; 

note  25.  Thomas  v.  Shotfrnaker,  (>  VV.  <&  S.  179. 
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context  in  all  cases,  to  see  whether  a  calendar  month  was  not  inr 
tended,  and  if  so,  will  adopt  that  construction,  {u) 

And  now  by  statute  13  and  14  Vict,  c.  21,  §  4,  it  is  enacted,  ''  that 
in  all  acts  the  word  *  month '  shall  be  taken  to  mean  calen-  g^^  ^^  ^^^  j^ 
dar  months,  unless  words  1^  added,  showing  lunar  months  ^*^' ®- ^^'**- 
to  be  intended." 

Where  a  certain  number  of  "  days  "  is  to  be  allowed  for  the  delivery, 
thty  are  to  be  counted  as  consecutive  days,  and  include  ^^jyajs^^hoyr 
Sundays,  unless  the  contrary  be  expressed,  (x)  or  an  uaage  <»^»*«*- 
to  that  eSeiit  be  shown,  (y)  ^^    And  as  to  the  odd  day  in  leap  year,  see 
40  Henry  III.,  at  p.  4,  Vol.  1,  of  Statutes  Revised,  [which 
enacted  that  the  extra  day  in  leap  year  and  the  preceding 
day  shall  be  reckoned  as  one  day,  but  thib  statute  has  been  repealed  by 
the  42  and  43  Vict,  c.  59,  and  the  effect  is  that  the  extra  day  will  in 
future  count  by  itself.] 

And  the  rule,  though  long  in  doubt,  seems  now  to  be  settled  by  the 
decision  in  Webb  v.  Fairmaner,  (z)  that  if  a  certain  num-  y^^y^^^ 
ber  of  days  is  allowed  for  the  d^ivery,  they  must  be  Fain»«»«- 
counted  exclusively  of  the  day  of  the  contract.  A  promise  to  deliver 
goods  in  two  months  from  the  5th  of  October,  is  fulfilled  by  delivery 
at  any  time  on  the  whole  day  of  the  5th  of  December,  so  that  an 
action  against  the  vendor  would  be  premature,  if  brought  before 
the  6th.  15 

(u)  Simpsmi  o.  Margitson,  11  Q.  B.  23 ;  677 ;  Isaacs  v.  Bojal  Insurance  Co.,  L.  B., 
Webb  V,  Fairmaner,  3  M.  A  W.  473.  6  Ex.  296. 
(x)  Brown  t>.  Johnson,  19  M..&  W.  381.        15.  Interpretation  of  Provisions   as 
(y)  Cochran  v.  Retberg,  3  Esp.  121.  to  Time    of   Performance.— Where   a 
14.  But  Sunday  is  not  a  day  for  the  certain  number  of  days  are  allowed,  they 
purpose  of  performance,  and  so  if  the  laat  should  be  reckoned  by  excluding  the  day 
day  to  tender  delivery  or  payment  falls  on  of  contract    Weeks  v.  Hull,  19  Conn. 
Sunday  it  is  to  be  regarded  as  stricken  376;  Sands  v.  Lyon,  18  Conn.  28;  Butt- 
from   the  calendar,  though  intervening  rick  v.  Holden,  8  Cush.  233.    In  Cleve- 
Sundays  are  to    be    counted.    Sands  v,  land  v.  Sterretl,  70  Penna.  204,  the  con- 
Lynn,  18  Conn.  18,  31 ;  Barrett  v.  Allen,  tract  was  to  deliver  oil  at  any  time  "  he- 
10  Ohio  426;  Salter  v.  Burt,  20  Wend,  tween  July  1st  and  December  Ist,"  the 
205;  Stebbins  v,  Leowolf,  3  Cush.   137;  buyer  giving  ten  days' notice  of  his  option. 
Ilitrker  v,  Addis,  4  Penna.  515 ;  Marks  v.  The  buyer  giving  no  notice,  it  was  held 
Kussell,  40   Penna.    372;    Croninger  v,  that  by  the  failure  of  the  buyer  to  give 
Crocker,  62  N.  Y.  161.  notice,  December  1st  was  fixed  as  the  last 
(z)  8  M.  &  W.  473 ;  and  see  Lester  v,  day  to  deliver,  and  the  sellers  were  bound 
Garland,  15  Yes.  1247 ;   Pel  lew  v.  Won-  to  be  ready  on  that  day.    Their  failure  to 
fold,  9  B.  A  C.  134 ;  Young  v.  Higgin,  6  be  ready  warranted  the  buyer  to  rescind 
M.  A  W.  49 ;  Blunt  v.  Heslop,  8  Ad.  &  £.  and  recover  back  his  payment  on  bis  con- 
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In  Coddington  v,  Paleologo,  (a)  the  Court  of  Exchequer  on  a  oon- 
OodcUngton  ».  ^^'^^  ^^^  ^^^  delivery  of  goods,  "  delivering  on  April  1 7th, 
Paleologo.  complete  8th  of  May,"  was  equally  divided  on  the  ques- 
tion whether  the  vendor  was  bound  to  commenoe  delivery  on  the  17th 
of  April. 

§  1025.  In  relation  to  the  hour  up  to  which  a  vendor  can  make  a 
••Hour/'  valid  delivery,  on  the  laBt  day  fixed  by  the  contract,  the 

startapv.  wholc  subjcct  is  fulIy  discussed,  in  the  carefully  consid- 

****^'*^  ered  case  of  Startup  v.  McDonald,  (6)  in  the  Exchequer 
Chamber. 

In  that  case  the  plaintiff  had  sold  to  the  defendant  ten  tons  of  lin* 
seed  oil,  "  to  be  free  delivered  within  the  last  fourteen  days  of  March, 
and  paid  for  at  the  expiration  of  that  time,  in  cash."  The  defendant 
pleaded  to  an  action  for  not  receiving  the  oil,  that  the  tender  was  made 
on  the  last  of  the  fourteen  days,  at  nine  o'clock  at  night,  which  was 
an  unreasonable  and  improper  time,  &c.,  &c.  The  jury  found  as  a 
special  verdict,  that  the  plaintiff  made  the  tender  at  half-past  eight 
o'clock  at  night  of  the  31st  of  March,  that  day  being  Saturday^  thai 
there  was  full  time  before  twelve  o^dock  at.  night  for  the  defendants  to 
examine^  and  toeighy  and  receive  the  oil,  but  that  he  objected  on  the 

tntct.  Thia  deciflion  was  approved  in  the  28th  was  held  too  late  in  Newbj  v. 
Gonawingo  Petroleum,  &c,  Co.  «.  Can-  Rogers,  40  Ind.  9, 15.  Both  davs  named 
ningham,  76  Penna.  138.  There  the  con-  were  also  held  to  be  excluded  by  a  con- 
tract was  to  deliver  oil  "at  any  time  from  tract  to  deliver  ''between .the  10th  and 
thb  date  to  December  31st,  1870."  This  20lh  of  November."  Cook  v.  Gray,  6 
was  held  to  give  the  seller  the  right  to  Ind.  335.  To  the  same  effect,  see  Atkins 
deliver  on  December  31st,  "  the  word  'to'  v.  Boylston,  Sic,  Co.,  5  Mete.  439.  To  be 
having  no  precise  and  definite  significa-  shipped  *'  by  freight  as  soon  as  possible" 
tion  to  require  exclusion  of  the  last  day."  was  considered  to  give  a  reasonable  time 
A  contract  to  give  one  ''  until "  a  certain  to  deliver,  in  Tufts  i;.  McClure,  40  Iowa 
day  to  accept  an  offer,  wair  held  to  include  317.  An  agreement  to  deliver  3000  tons  of 
that  day  in  Hough  wort  v.  Boisaubin,  18  plaster  "as  fast  as  ships  could  be  ob- 
N.  J.  Eq.  315.  But  "  until  January  1st"  tained"  was  held  to  entitle  the  buyer  to 
in  a  certain  year  was  held  to  exclude  that  claim  damages  if  the  first  cargoes  shipped 
day.  ''  All  our  habits  and  usages  point  were  not  delivered  to  him.  Isaacs  v.  New 
to  that  as  the  natural  meaning  in  such  a  York  Plaster  Works,  67  N.  Y.  124,  stated 
connection."  This  was  a  case  of  a  charter  ante  2  ^^^t  i^ote  2. 
which  was  presumed  to  expire  with  the  (a)  L.  R.,  2  Ex.  193.  In  Bergheim  v. 
year.  Johnson,  C  J.,  in  People  v.  Blaenavon  Iron  Co.,  L.  B ,  10  Q.  B.  319, 
Walker,  17  N.  Y.  502.  A  contract  to  de-  the  judges  of  the  Q.  B.  showed  the  same 
liver  "from  the  15th  to  the  28th"  of  a  difference  of  opinion  as  to  the  time  when 
certain  month,  was  held  to  exclude  both  delivery  ought  to  take  place, 
of  the  days  mentioned,  and  a  tender  on        (6)  6  M.  &  G.  593. 


PABT  n.]  DELIVERY.  895 

ground  that  the  tender  was  at  an  unreasonable  hour;  that  the  plfintiff 
then  kept  the  oil,  and  tendered  it  again  on  Monday  morning,  at  seven 
o'clock;  and  that  the  hour  of  half-past  eight  on  Saturday  night  wa^ 
an  unreasonable  and  improper  time  of  that  day  for  the  tender  and  de- 
livery of  the  oil.     On  these  facts  the  Court  of  Common  Pleas  had 
been  unanimous  in  favor  of  the  defendant,  (c)  but  the  judgment  was 
reversed  in  Cam.  Scao.     The  judges,  Denman,  C.  J.,  Abinger,  C.  B., 
Patteson,  and  Williams,  JJ.,  and  Parke,  Gurney,  Rolfe,  and  Alder- 
son,  BB.,  were  unanimously  of  opinion  that  the  defendant  was  not 
bound  to  be  present  at  the  hour  when  the  tender  was  made ;  but  all 
were  also  of  opinion  (with  the  exception  of  Lord  Denman,  who  dis- 
sented,) that  being  there^  he  was  bound  by  the  tender;  and  that  the 
verdict  of  the  jury,  declaring  that  the  tender  was  at  au  unreasonable 
and  improper  time,  was  an  erroneous  finding  of  the  latOy  inconsistent 
with  their  finding  of  the  fact  that  the  tender  was  made  in  full  time 
for  the  defendant  to  examine,  weigh,  and  receive  the  oil,  before  mid- 
night.    Parke,  B.,  gave  an  instructive  statement  of  the  whole  law  on 
the  subject  in  these  words :  ^^  The  question  in  this  case  is  merely,  what 
is  the  proper  time  of  the  day  for  a  tender  of  goods,  under  a  contract 
to  sell  and  deliver  to  another  within  a  certain  number  of  days,  the 
mode  of  tender  being  in  other  respects  reasonable  and  proper  (for  it  is 
found  to  be  unreasonable  only  in  respect  of  the  taienesa),  the  tender 
being  made  to  the  vendee  personally,  and  there  being  no  usage  of  trade 
as  to  the  time  for  delivery,  to  qualify  or  explain  the  contract.    *    *    * 
Upon  a  reference  to  the  authorities,  and  due  consideration  of  them,  it 
appears  to  me  that  there  is  no  doubt  upon  this  question.     It  is  not  to 
be  left  to  a  jury  to  be  determined  as  a  question  of  practical  convenience 
or  reasonableness  in  each  cftse,  but  the  law  appears  to  have  fixed  the  rule, 
and  it  is  this,  that  a  party  who  is  by  contract  to  pay  money  or  to  do 
a  thing  transitory  to  another,  anywhere,  on  a  certain  day,  has  the 
whole  of  the  day,  and  if  on  one  of  several  days,  the  whole  of  the 
days  for  the  performance  of  his  part  of  the  contract ;  and  until  the 
whole  day,  or  the  whole  of  the  last  day  has  expired,  no  action  will 
lie  against  him  for  the  breach  of  such  a  contract.     In  such  a  case,  the 
party  bound  must  find  the  other  at  his  peril  (Kidwelly  v.  Brand, 
Plowden  71,)  and  within  the  time  limited  if  the  other  be  within  the 
four  seas,  (Shepp.  136,  ed.  1661,)  and  he  must  do  all  that,  without  the 
concurrence  of  the  other,  he  can  do,  to  make  the  payment,  or  perform 
the  act ;  and  that  at  a  convenient  time  before  midnight^  such  time  vary- 

(0)  2  M.  A  G.  995. 
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ing  according  to  the  quantum  of  the  payment  or  natare  of  the  act  to 
be  done.  Therefore,  if  he  is  to  pay  a  sum  of  money,  he  most  tender 
it  a  sufficient  time  before  midnight  for  the  party  to  whom  the  tender 
18  made  to  receive  and  count ;  or  if  he  is  to  deliver  good«t,  he  must  ten- 
der them  so  as  to  allow  sufficient  time  for  examination  and  receipt. 
This  done,  he  has,  so  far  as  he  could,  ])aid  or  delivered  within  the 
time ;  and  it  is  by  the  fault  of  the  other  only  that  the  payment  or  de« 
livery  is  not  complete. 

§  1026.  '^  But  where  the  thing  is  to  be  performed  at  a  certain  ptace^ 
on  or  before  a  certain  day  to  another  party  to  a  contract,  there  the  ten- 
der must  be  to  the  other  party,  aithatplace;  and  as  the  attendance  of 
the  other  party  is  necessary  at  that  place  to  complete  the  act,  there  the 
law,  though  it  requires  that  other  to  be  present,  is  not  so  unreasonable 
as  to  require  him  to  be  present  for  the  whole  day  where  the  thing  is  to 
be  done  on  one  day,  or  for  the  whole  series  of  days  where  it  is  to  be 
done  on  or  before  a  day  certain ;  and,  therefore,  it  fixes  a  particular 
part  of  the  day  for  his  presence ;  and  it  is  enough  if  he  be  cU  (he  place 
at  such  a  convenient  time  before  sunset  on  the  last  day,  as  thai  the  act 
may  be  completed  by  daylight;  and  if  the  party  bound  tender  to  the 
party  there,  if  present,  or  if  absent,  be  ready  at  the  place  to  perform 
the  act  within  a  convenient  time  before  sunset  for  its  completion,  it  is 
sufficient;  and  if  the  tender  be  made  to  the  other  party ,  at  the  place  at 
any  time  of  the  day,  the  contract  is  performed ;  and  though  the  law 
gives  the  uttermost  convenient  time  on  the  last  day,  yet  this  is  solely 
for  the  convenience  of  both  parties,  that  neither  may  give  longer  at- 
tendance than  is  necessary ;  and  if  it  happen  that  both  parties  meet  ai 
the  place  at  any  other  time  of  the  last  day,  or  upon  any  other  day  within 
the  time  limited,  and  a  tender  is  made,  the  tender  is  good.  See  Baoon^s 
Abr.y  tit.  Tender  D.  (a) ;  Co,  Lit.  202,  a.  This  is  the  distinction  which 
prevails  in  all  the  cases — where  a  thing  is  to  be  done  anywhere^  a  ten- 
der at  a  convenient  time  before  midnight  is  sufficient;  where  the  thing 
is  to  be  done  at  a  particuUir  plaoe^  and  where  the  law  implies  a  duty 
on  the  party  to  whom  the  thing  i^  to  be  done  to  attend,  that  attend- 
ance is  to  be  by  daylight,  and  a  convenient  time  before  sunset,  *  *  ♦ 
I  therefore  think  the  tender  was  good  in  this  case  in  point  of  time,  and 
consequently  that  the  plaintiff  having  been  able  to  meet  foith  the  d^end" 
ant^  and  actually  to  tender  the  oil  to  him  a  sufficient  time  before  mid- 
night to  enable  the  defendant  to  receive,  examine,  and  weigh  the  oil. 
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performed  so  far  as  he  oould  his  part  of  the  contract^  and  was  entitled 
to  recover  for  the  breach  of  it  by  the  defendant."  16 

§  1027.  In  Duncan  v.  Tophan],(£{)  the  declaration  alleged  an  order 
for  goods  to  be  delivered  to  the  defendant  within  a  reason- 

Dttnoan  v.  T0P" 

ahle  timey  but  the  proof  showed  a  written  order  for  "  five  *»»«»• 
ton8,  &c. :  but  it  must  be  put  on  board  directly/^  to  which  the  Deiiveiy  "di- 
plaintiff  replied,  "I  shall  ship  you  five  tons,  &c.,  to-mor- 
rowP     Held,  that  the  proof  did  not  support  the  declaration;  and  that 
a  reasonable  iime-'wna  a  more  protracted  delay  than  directly. 

In  Attwood  V,  Emery,  (e)  the  agreement  of  the  vendor,  who  was  a 
manufacturer^  to  deliver  goods  ^'  as  soon  as  possible,"  was 
construed  to  mean  "  as  soon  as  the  vendors  could,"  with  poaaibie." 
reference  to  their  ability  to  furnish  the  article  ordered,  Auwoodv. 
consistently  with  the  execution  of  prior  orders  in  hand.     °**^' 

16.  The  Tender  Must  be  at  a  Rea-  27  bales  of  ootton  "to  be  paid  for  as  soon 
sonable  Hour. — In  Croninger  o.  Crocker,  as  ready  for  market.''  The  seller  gave 
62  N.  T.  151, 158,  the  contract  was  for  the  notice  October  18th  that  the  cotton  would 
sale  of  a  large  lot  of  wool,  which  was  not  be  ready  on  the  20th.  The  buyer  came 
tendered  until  ten  o'clock,  p.  K.  of  the  to  the  premises  of  the  seller  half  an  hour 
last  day  for  delivery.  Allen,  J.,  said :  after  sunset  of  the  20th  and  tendered  pay- 
"  Whether  the  tender  should  be  made  be-  ment,  but  the  seller  said  that  "  it  was 
fore  sunset  may  depend  upon  drcum-  no  time  to  weigh  and  deliver  cotton,'* 
stances,  and  does  not  appear  to  have  been  and  that  the  time  was  out.  Suit  was 
decided  by  the  courts  of  this  state.  But  brought  by  the  buyer  for  damages.  The 
when  daylight  is  required  for  the  proper  court  sustained  a  verdict  for  plaintiff,  and 
eiamination  and  assortment  of  the  goods  referred  to  Startup  v,  McDonald  as  hold- 
tendered,  there  can  be  but  little  doubt  ing  **  that  if  the  party  to  whom  the  offer 
that  time  should  be  given  for  such  ezami-  is  made  be  found  after  evening  haa  set 
nation  before  sunset  and  by  daylight  in,  but  in  time  for  performance  of  what  is 
The  evidence  is  that  wool  can  only  be  ex-  needed  to  be  done  to  complete  the  trans- 
ami  ned  and  its  quality  ascertained  by  day-  action  before  midnight,  the  offer  to  deliver 
light,  and  that  the  inspection  of  the  quan-  would  then  be  good."  This  case  is 
tity  contemplated  by  this  contract  would  readily  reconciled  with  Croninger  v. 
require  more  than  one  day."  Therefore  Crocker,  above  stated.  In  that  case  the 
the  tender  was  held  bad.  See  Kirkpat-  buyer  refused  to  fulfill  for  want  of  proper 
rick  V.  Alexander,  60  Ind.  95,  stated  ante  opportunity  to  examine  the  wool  sold.  In 
2  858,  note  4;  fiass  «.  White,  65  N.  V.  Berry  v.  Nail  the  buyer  was  willing  to 
665.  A  tender  at  the  agreed  time  and  examine  tlie  cotton  sold  after  dark,  and 
place,  properly  made,  will  be  sufficient,  the  seller  having  given  very  short  notice, 
though  the  buyer  be  not  there  to  receive  was  bound  to  be  liberal  in  interpreting  its 
it  Case  r.  Green,  5  Watts  262.  The  requirements.  Theseller  could  count  the 
case  of  Startup  v.  McDonald,  stated  in  the  money  after  dark  as  well  as  before, 
text,  was  cited  and  followed  in  Berry  v.  (ct)  8  C.  B.  225. 
Nail,  54  Ala.  446,  454.  In  that  case  the  (a)  1  C.  B.  (N.  S.)  110 ;  26  L.  J^  a  P. 
contract  was  made  October  18th  to  deliver  73. 

3l 
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A  written  order  by  a  cooper  for  a  large  quantity  of  iron  hoops  **a3 
soon  as  possible,"  sent  on  the  80th  of  November,  was  held  to  be  rea- 
sonably complied  with  by  tender  in  the  February  following. 

§  1028.  [But  in  the  later  case  of  the  Hydraulic  Engineering  Com- 
pany V.  McHaffie  (/)  this  construction  of  the  words  "  qs 
^^!&SSisCo.v  soon  as  possible''  was  not  adopted,  and  they  were  inter- 
preted to  mean  within  a  reasonable  time,  with  an  under- 
taking to  do  it  in  the  shortest  practicable  time.  '^  By  the  words  '  as 
soon  as  possible/  "  said  Cotton,  L.  J.,  "  the  defendants  must  be  taken 
to  have  meant  that  they  would  make  the  gun  a%  quickly  as  it  could  l»e 
made  in  the  largest  establishment  with  the  best  appliances."  The 
delay  arose  solely  from  the  seller's  want  of  a  competent  workman,  and 
he  was  held  liable  for  a  breach  of  contract ;  Attwood  v.  Emery  being 
distinguished  upon  the  ground  that  the  possibility  of  a  delay  causetl 
by  the  seller's  execution  of  prior  orders  was  one  which  the  purchaser 
might  reasonably  be  presumed  to  have  taken  into  account.] 

§  1029.  For  the  meaning  of  the  words  reasonable  time,  see  Brigbty 

"Reaaonabie  ^'  ^^'  ^^f  (ff)  *"^  Toms  V,  Wilson,  (A)  post  §§  1057,  1058 
time/'  Where  the  contract  was  to  deliver  goods  "  forthwith," 

"Forthwith/*  ^Y)Q  price  being  made  payable  within  fourteen  days  from 
the  making  of  the  contract,  it  was  held  manifest  that  the  goods  were 
intended  to  be  delivered  within  the  fourteen  days,  (i) 

Where  by  the  terms  of  a  contract  of  sale  the  vendor  was  to  deliver 
Vendor  miwt  *^  ^^^  purchaser  a  bill  of  lading  for  the  cargo  which  had 
fading' when'  '^^^  bought  ou  the  purchaser's  orders,  it  was  held  that 
difmandid.  ^^^  dcHvery  of  the  bill  of  lading  within  a  reasonable  time 
car^^SndSd.  ^^^  its  receipt,  and  without  reference  to  the  unloading  of 
Barber  V.  the  cargo,  was  incumbent  on  the  vendor,  and  that  the 

*^  °^'  buyer  was  justified  in  rejecting  the  purchase  on  the  re- 

fusal to  deliver  the  bill  of  lading,  {h) 

§  1030.  The  vendor  does  not  comply  with  his  contract  by  the 
Delivery  of  tender  or  delivery  of  either  more  or  less  than  the  exact 
ioMthan*the  quantity  contracted  for, {I)  or  by  sending  the  goods  sold 
qM^S  n<ir  mixed  with  other  goods.  As  a  general  rule,  the  buyer  is 
'***^'  entitled  to  refuse  the  whole  of  the  goods  tendered  if  they 

(/)  4  Q.  B.  D.  670,  C.  A.  See,  also,  Roberts  r.  Brett,  11  H.  L.  C. 

Ig)  3  B.  A  S.  805;  32  L.  J.,  Q.  B.  38.  337,  and  34  L.  J.,  C.  P.  241,  as  to  inter- 

(h)  4  B.  <&  S.  442, 456 ;  32  L.  J.,  Q.  B.  pretation  of  "  forthwith/' 

33,  382.  {k)  Barber  t>.  Taylor,  5  M.  &  W.  627. 

(i)  Staiaton  v.  Wood,  16  Q.  B.  633  (/)  The  rule  ia  less  rigid  where  goods 
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exceed  the  quantity  agreed,  and  the  vendor  has  no  right  to  insist  upon 
the  buyer's  acceptance  of  all,  or  upon  the  buyer's  selecting  out  of  a 
larger  quantity  delivered,  (m)  17 

are  ordered  from  a  correspondent  who  is  104  Mass.  693 :  Rodman  v.  Guilford,  112 

an  agerU  for  buying  them.    See  Ireland  v.  Mass.  405.    See,  also,  cases  stated   and 

Livingston,  L.  B,  2  Q.  B.  99;  3(5  L.  J.,  cited   anU  {  537,  ei  aeq.    On  the  other 

Q.  B.  50;  L.  B.,  5  Q.  B.  516;  5  H.  L. .  hand,  in  Lockhart  v.  Bonsell,  77  Penna. 

395,  ante  J  889 ;  Johnston  v.  Kershaw,  L.  53,  60,  the  contract  was  for  5000  barrels 

B ,  2  Ex.  82 ;  36  L.  J.,  Ex.  44 ;  Jefferson  of  oil  to  be  delivered  at  a  station.    The 

V.  Querner,  80  L.  T.  (N.  S.)  867.  seller  delivered  5981  barrels  there,  ail  of 

(m)  Beuterv.  Sala,40TP.D.239,G.A.  the  same  quality,  and  offered   5000  of 

17.  Delivery  of  More  than  the  Con-  the  lot    The  buyer  refused  to  accept  any 

tract  Requires. — The  American  decisions  of  it.    The  court  held  the  offer  good, 

make  a  distinction  between  those  cases  Williams,  J.,  said  that  the  seller  did  not 

where  the  act  of  separation  is  burdensome  offer  a  larger  quantity  and  insist  that  the 

and  expensive,  or  involves  selection,  and  buyer  shoukl  accept  and  pay  for  the  whole, 

those  where  the  article  is  uniform  in  bulk  Had  he  done  so  the  case  would  have  come 

and  the  act  of  separation  throws  no  ad-  within  the  ruling  of  the  case  of  Stevenson 

ditional   burden  on  die  buyer.    In  the  «.  Burgin,  supra.   The  buyer  was  to  pump 

latter  class  of  cases  a  tender  of  too  much,  the  oil  into  the  cars,  and  if  the  seller  fur- 

from  which  the  buyer  is  to  take  the  proper  nished  a  sufficient  quantity,  he  was  not 

quantity,  is  a  good  delivery.    See  ante  2  bound  to  set  apart  the  precise  quantity. 

531,  et  aeq.    In  Croninger  v.  Crocker,  62  So,  in  Iron  Clilis  Co.  v.  Buhl,  42  Midi 

N.  Y.  151, 157,  the  tender  was  of  wool,  86,  it  was  held  a  sufficient  delivery  of  ore 

part  washed   and  part  unwashed,  which  to  pile  it  at  a  convenient  place  for  re 

required  assortment.    The  contract  called  moval,  although  ore  of  the  same  quality 

for  washed  wool.    Allen,  J.,  said  that  the  was  placed  in  the  same  pile  for  otlier 

seller  should  assort  the  wool  and  tender  buyers.    See  Damon  9.  Osborn,  1  Pick, 

only  such  as  the  buyer  must  accept.    "  A  476 ;  Southwell  v.  Beezley,  5  Oreg.  143 ; 

tender  of  a  larger  bulk  from  which  plain-  Page  v.  Carpenter,  19  N.  H.  77 ;  Ganson 

tifis  might  with  great  labor  have  selected  v.  Madigan,  9  Wis.  146 ;  S.  C,  13  Wis. 

the  quantity,  and  of  the  quality  they  had  67 ;  Larkin  v,  Mitchell,  42  Mich.  296. 

purchased,  was  an  insufficient  tender,  and  See  ante  i  477,  et  seq,    A  refusal  to  receive, 

a  refusal  to  perform  the  contract,  except  on  other  grounds  than  that  of  excessive 

by  a  delivery  of  wool  in  bulk,  the  good  quantity,  may  be  a  waiver  of  objection  on 

and  bad  mingled  together,  requiring  labor  tiiat  ground.    Thus,  in  Smith  v.  Peitee, 

to  separate  them,  was  a  breach  of  the  70  N.  Y.  13,  the  contract  was  fur  100  tons 

agreement.''    In  Stevenson  v.  Burgin,  49  of  scrap  iron  to  arrive  by  ship  Chiisto- 

Penna.  36,  44,  the  contract  was  to  deliver  pher.    The  ship  St.  Christopher  brought 

100  tons  of  oil-cake  on  board  of  a  vessel.  103  tons.    The  buyer  refused  to  accept 

The  seller  placed  107  tens  on  the  vessel  solely  because,  as  he  said,  tliis  was  not 

and  tendered  a  bill  of  lading,  and  claimed  the  ship  the  contract  named.    It  was  held 

payment  for  that  amount.    The  buyer  was  that  he  could  not  set  up  as  a  defence  to  a 

held  not  liable  for  damages  for  refusal  to  suit  for  breach,  that  the  amount  tendered 

accept  this  delivery.    See  Clark  v.  Baker,  him  was  too  great.    Barton  v,  Kane,  18 

11  Mete.  186;  Marland  v.  Stanwood,  101  Wis.  262,  stated  ante  {  533;  Downer  v. 

Mass.  470;  Breiier  9.  Hoosatonic  B.  B.,  Thompson,  6  UiU  208,  stated  anU  i  534. 
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In  Dixon  v.  Fletcher,  (n)  the  declaration  alleged  an  order  by  de- 
fendant for  the  purchase  on  his  acooant  of  200  bales  of 
liTeryismore    cotton,  and  a  Shipment  to  him  of  206  bales,  and  the  de- 

than  required  ,  , 

by  the  sale.  fcndant's  rcfusal  to  receive  said  cotton,  or  "any  part 
Seteher  thereof.''     The  court  allo\?ed  the  plaintiff  to  amend  his 

declaration,  holding  it  to  be  insufficient  for  want  of  an 
averment  that  the  plaintiffs  were  ready  and  willing  to  deliver  the  200 
bales  only. 

So  in  Hart  r.  Mills,  (o)  where  an  order  was  given  for  two  dossen  of 
_  wine,  and  four  dozen  were  sent,  it  was  held  that  the  whole 

Hart ».  Mills.  . 

might  be  returned. 

§  1031.  In  Cunliffe  v.  Harrison,  (p)  a  purchase  was  made  of  ten 
OiinHflbf.  hogsheads  of  claret,  and  the  vendor  sent  fifteen.  Held, 
Barriaon.  ^\^^^  ^j^g  contract  of  the  vcndor  was  not  performed,  "  for 

tlie  person  to  whom  they  are  sent  cannot  tell  which  are  the  ten  that 
are  to  be  his,  and  it  is  no  answer  to  the  objection  to  say  that  he  may 
choose  which  ten  he  likes,  for  that  would  be  to  force  a  new  contract 
upon  hira."(g) 

In  Nicholson  v.  Bradfield  Union,  (r)  the  plaintifis,  under  a  contract 

for  the  sale  of  Ruabon  coals,  sent  one  lot  of  15  tons  9 

Bradfield  ewt.  of  real  Ruabon  coals  on  the  1st  of  July,  and  another 

Union.  1  1  .  1 

lot  of  7  tons  8  cwt.  of  coals,  which  were  not  Ruabon 
coals,  on  the  2d  of  July,  and  the  two  parcels  were  shot  into  one  heap, 
and  it  was  held  a  bad  delivery /or  the  whole. 

In  Levy  v.  Green,  («)  the  goods  ordered  were  sent,  but  they  were 
packed  in  a  crate  with  other  cx)ods  not  ordered,  thou&rh 
perfectly  distinguishable,  the  articles  in  excess  being 
crockery-ware  of  a  different  pattern.  And  Coleridge  and  Erie,  JJ., 
considered  that  the  case  was  distinguishable  on  that  ground  from  ihe 
cases  already  cited ;  but  Campbell,  C.  J.,  and  Wightman,  J.,  thought 
it  clear  that  the  vendor  had  no  right  to  impose  on  the  purchaser  the 
onuB  of  unpacking  the  goods  and  separating  those  that  he  had  bought 
from  the  others ;  and  this  latter  view  was  held  right  by  the  unanimous 
decision  of  the  Exchequer  Chamber. 

(n)  3  M.  A  W.  146.  176. 

(o)  15  M.  &  W.  85.  («)  8  £.  &  B.  575;  27  L.  J^  Q.  B.  Ill ; 

(p)  6  Ex.  903.  in  Ex.  Gh.,  28  L.  J.,  Q.  B.  319.    See, 

(q)  Per  Parke,  B.  also,  Tariiog  v.  O^Bioidan,  2  Ir.  L.  B.  82, 

(r)  L.  B.,  1  Q,  B.  620;  85  L.  J.,  Q.  B.  C.  A. 
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§  1032.  If,  on  the  other  hand,  the  delivery  is  of  a  quantity  less 
than  that  sold^  it  may  be  refused  by  the.  purchaser:  and 
if  the  contract  be  for  a  specified  quantity  to  be  delivered  deliver?  is 
in  parcels  from  time  to  time,  the  purchaser  may  return  22*^1?  "^ 
the  parcels  first  received,  if  the  later  deliveries   be  not 
made,  for  the  contract  is  not  performed  by  the  vendor's  deliver]  if 
less  than  the  whole  quantity  sold,  {t)'^^    But  the  buyer  is  bouu()  ^o 
pay  for  any  part  that  he  accepts;  and  after  the  time  for 
delivery  has  elapsed,  he  must  either  return  or  pay  for  the  P'*y  '">•  ^*^** 
part  received,  and  cannot  insist  on  retaining  it  without 
payment,  until  the  vendor  makes  delivery  of  the  rest.  ^^ 

(0   Per   Parke,    J.,    in    Oxendale   v.  payable  on  delivery  of  each  lot.    Only 

Wetherall,  9  B.  &  C.   386 ;    Brandt  v.  7300  carboys  were  delivered,  but  a  recov- 

Lawrenoe,  1  Q.  B.  D.  344,  C.  A. ;  Bowes  ery  was  sustained,  for  the  price  less  dam- 

V.  Shand,  2  App.  Cas.  455;  Beuter  v.  Sala,  ages  fur  the  non-delivery  of  the  residue. 

4  C.  P.  D.  239,  244,  C.  A.,  considered  ante  And  in  Per  Lee  v.  Beebe,  13  Ilun  89,  the 

{  1030.  contract  was  to  deliver  at  a  certain  price 

18.  The  Buyer  may  Refuse  a  De-  per  ton  all  the  coal  the  buyer  might  order 
livery  of  Less  than  the  Contract  Re-  during  a  limited  period.  Before  the  end 
quires. — See  anU  i  535.  Smith  v.  Lewis,  of  that  period  the  seller  refused  to  deliver 
40  Ind.  98 ;  Hausman  v.  Nye,  62  Ind.  485 ;  more,  and  sued  for  the  price  of  the  amount 
Roberts  9.  Beatty,  2  Penna.  63,69;  Bear  already  delivered.  The  court  held  that 
V.  Hamish,  3  Brewst  113;  Rock  ford,  &c.,  in  the  absence  of  any  provision  to  the 
R.  R.  Co.  V.  Lent,  63  111.  288 ;  Polhemus  contrary  the  price  was  payable  on  do- 
ff. Heiman,  45  Cal.  573,  577.  In  Murphy  livery  of  each  lot  called  for,  and  therefore 
V.  St  Louis,  8  Mo.  App.  483,  the  owner  could  be  recovered,  the  buyer  being  left 
of  a  pond  contracted  to  sell  to  Murphy  to  his  suit  for  damages  for  breach.  See 
all  the  ice  on  the  pond  at  a  certain  price  Scott  v,  Kittanning  Coal  Co.,  89  Penna. 
per  ton,  but  permitted  a  third  person  to  286 ;  Maryland  Fertilizing  Co.  v.  Lorentz, 
take  a  part.  The  court  held  that  the  44Md.  218;  Tenny  v.  Mulvaney,  8  Oreg. 
buyer  might  refuse  to  take  any  of  the  re-  129 ;  Young,  &c.,  Co.  v.  Wakefield,  121 
maioing  ice,  and  might  recover  fur  dam-  Mass.  91.  But,  as  to  the  e fleet  of  accept- 
ages  the  difference  between  the  contract  ance  of  a  delivery  of  a  part  of  the  goods 
price,  and  the  value  of  all  the  ice  on  the  contracted  for  under  an  entire  contract, 
pond.  the  American  cases  are  very  conflicting. 

19.  Acceptance  of  Part  Delivery  Acceptance  of  Delivery  of  Part  un- 
u.ider  a  Severable  Contract.— Where  der  an  Entire  Contract. — See  ante  {  48, 
the  contract  is  severable  the  cases  are  note  12,  and  {  857.  In  New  York  the 
harmonious  that  performance  of  one  of  rule  formerly  was  that  nothing  could  be 
the  separate  parts  will  entitle  the  party  ~  recovered  for  part  performance  of  an  en- 
Bo  performing  to  call  on  the  other  party  tire  contract,  unless  delivery  of  the  residue 
for  corresponding  performance.  Thus,  in  was  waived,  and  this  has  been  fpllowed  in 
Highlands  Chemical  Co.  v.  Matthews,  76  other  states.  And  this  seems  to  be  still 
N.  Y.  145,  the  contract  was  to  deliver  the  law  of  New  York,  though  somewhat 
10^000  carboys  of  add  in  lots  as  called  for,  softened  by  the  recent  case  of  Avery  «• 
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Wilson,  Rtated  infrcL  In  Cham  pi  in  v,  also,  Kein  v.  Tupper,  55  N.  Y.  550,  stated 
Rowley,  18  Wend.  194,  by  the  contract,  cmU  J  48,  note  12.  The  subject  was  con- 
100  tons  of  hay  were  to  be  delivered  at  sidered  in  the  recent  case  of  Avery  «. 
Rhinebeck,  between  September  IVth  and  Wilson,  81  N.  Y.  341.  In  that  case  the 
the  close  of  navigation  on  the  Hudson  contract  was  to  deliver  699  boxes  of  glass 
river,  in  parcels,  and  paid  foe  when  the  together,  at  one  time.  The  seller  delir- 
whole  should  be  delivered.  Only  52  tons  ered,  and  the  buyer  accepted  a  portion, 
were  delivered,  for  which  the  seller  making  no  conditions  as  to  the  delivery 
brought  suit.  The  judge  at  Circuit  sus-  of  the  residue.  Suit  was  brought  for  the 
tained  the  suit,  because  of  the  receipt  and  price  of  the  portion  delivered,  and  was 
acceptance  of  a  substaniial  part  of  that  sustained.  Miller,  J.,  said  that  in  the 
which  was  to  be  done  in  his  favor,  and  cases  above  cited  no  waiver  of  the  condi- 
judgment  was  given  for  the  price  of  the  tion  that  the  whole  must  be  delivered  be- 
part  received.  But  this  was  reversed  in  fore  payment  could  be  inferred  from  de- 
the  Supreme  Court,  (13  Wend.  253),  and  livery  of  part,  because  the  contracts  called 
the  Court  of  Errors  and  Appeiils  agreed  for  deliveries  in  installments.  But  in  the 
with  the  Supreme  Court.  Walworth,  C,  case  before  tlie  court,  *' while  defendants 
said  that  there  could  be  no  action  founded  were  not  bound  to  accept  a  delivery  of  a 
on  the  buyer's  neglect  to  return  the  hay  portion  oi  the  glass,  and  had  a  right  to 
received,  for  it  was  to  be  delivered  in  lots,  reject  or  retain  the  same  as  they  saw  fit, 
and  might  be  consumed  before  it  was  to  yet  if  they  elected  to  receive  the  part  de- 
be  paid  for.  And  it  was  held  that  the  livered,  appropriated  the  same  to  their 
seller  could  not  recover  anything  for  the  own  use,  and  by  their  acts  evinced  that 
hay  sold  by  him,  because  he  had  not  com-  they  waived  this  condition,  they  became 
plied  with  the  condilion  precedent  to  de-  liable  to  pay  for  what  Was  actually  deliv- 
liver  100  tons  before  the  close  of  naviga-  ered."  In  Haslack  v,  Mayers,  26  N.  J. 
tion.  In  Timmons  v.  Nelson,  66  Barb.  L.  264,  an  agreement  was  made  March 
594,  the  contract  was  to  sell  all  the  5ih  to  purchase  a  lot  of  groceries,  and  to 
niatiure  that  should  be  made  during  the  pay  therefor  March  12th  by  delivery  of 
ensiling  year  on  a  certain  farm  for  $30.  certain  shares  of  stock,  conveyance  of 
After  the  buyer  had  taken  seven  loads  the  certain  lands  and  by  giving  certain  notes. 
seller  refused  to  permit  him  to  take  more,  The  buyer  assigned  and  delivered  the 
unless  he  should  first  pay  for  the  seven  shares  March  5th,  and  assisted  the  seller 
loHds.  It  was  held  that  the  seller  could  of  the  groceries  to  make  an  immedinte 
not  recover  for  any  part  of  the  manure,  sale  of  part  of  the  shares.  On  the  12tii 
In  Paige  v.  Ott,  5  Denio  406,  the  contract  of  March  the  buyer  of  the  groceries 
was  to  deliver  a  quantity  of  oak  timber,  neglected  to  make  conveyance  of  the  land 
A  part  was  delivered,  which  the  buyer  or  to  give  the  notes,  and  brought  suit  to 
used,  and  a  further  agreement  was  made  recover  the  value  of  the  shares.  The 
extending  the  time  to  deliver  a  certain  court  held  that  part  performance,  where 
substituted  quantity.  This  quantity  was  there  was  no  intention  to  sever  the  con- 
delivered,  but  part  was  elm  instead  of  tract,  furnished  no  ground  for  a  recovery 
oak,  and  the  buyer  rejected  the  elm,  but  pro  tanto,  and  Champlin  v.  Rowley  and 
took  the  oak.  Held,  that  there  was  no  other  New  York  cases  are  followed.  In 
recovery  for  the  oak.  But  this  case  is  Witherow  v.  Witherow,  16  Oliio  238,  also, 
in  effect  overruled  by  Avery  v.  Wilson.  Champlin  v,  Rowley  is  followed.  In  that 
infrd.  In  Catlin  v.  Tobias,  26  N.  Y.  217,  cas<e  suit  was  brought  for  the  price  of  corn 
and  in  Smith  v.  Brady,  17  N.  Y.  173,  delivered,  but  the  suit  failed  because*the 
Champlin  v.  Rowley  was  followed.    See,  seller   had    bai^gained    to   deliver    500 
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bushelS)  and  had  delivered  only  216,  for  way  into  professional  and  judicial  favor, 

which  be  sued.    As   the    contract  was  It  is  right  upon  principle,  however  it 

entire,  he  could  recover  nothing.    An-  may  be  upon  the  technical  and   more 

oiher  hard  case,  under  the  rule  of  the  illiberal  rules  as  found  in  the  older  cases.'' 

New  York  cases,  is  that  of  Jennings  v.  See,  also,  Pixler  v,  Nichols,  S  Iowa  106 ; 

Lyons,  39  Wis.  653,  where  a  husband  and  Byerlee  v.  Mendel,  39  Iowa  382 ;  Wolf  v, 

wife  were  employed  for  a  year.    After  Gerr,  43  Iowa  339.    In  the  last  case  Day, 

four  months^  service  the  wife  left  because  J.,  said :  ''  It  is  now  the  settled  doctrine  in 

of    imminent    confinement,    whereupon  this  state  that  a  party,  who  has  failed  to 

both   were  discharged,  and  it  was  held  perform  in  full  his  contract,  may  recover 

that  they  could  recover  nothing,  because  compensation  for  the  part  performed,  less 

though  sickness  in  general  will  excuse,  the  damages  occasioned  by  his  failure." 

this  sickness  ought  to  have  been  foreseen  The  same  principle  has  been  adopted  in 

and    provided  against  in  the    contract.  Michigan,  Illinois,  Kansas,  Texas,  Ne- 

See  Clark  v.  fiaker,  5  Mete.  452 ;  Larkin  bras]||»and  other  states.    Duncan  v.  Baker, 

V.  Buck,  11  Ohio  St.  561 ;  Allen  v.  Curtis,  21  Kan.  99 ;  Hollis  v.  Chapman,  36  Tex. 

6  Ohio  St.  505 ;  Crane  v.  Knubel,  61  N.  1 ;  Carroll  v.  Welch,  26   Tex.  149 ;  Par- 

Y.  645 ;  Holden  Steam  Mill  Co.  v.  Wester-  cell  v.  McComber,'  11  Neb.  209 ;  Bush  v. 

velt,  67  Me.  446,  449.  Jones,  2  Tenn.  Ch.  190 ;  Horn  v.  Batchel- 

Modem  American  Rule. — But  a  new  der,  41  N.  H.  86 ;  Kyan  t>.  Dayton,  25 

and  just  rule  was  laid  down,  applicable  Conn.  188;  Fenton  v.  Cla^k,  11  Vt.  560; 

to  all  these  cases  of  part  performance,  in  Blood  v.  Enos,  12  Vt.  625 ;  Lee  v.  Ash- 

the  famous  case  of  Brltton  v.  Turner,  6  brook,  14  Mo.  378 ;  Ijamb  v.  Brolaslct,  38 

N.  H.  481.    In  that  case  a  laborer  agreed  Mu.  51  ;  Nicklaus  v.  Boach,  3  Ind.  78; 

10  work  one  year  for  $120,  but  left  the  Bastw.  Byrne,  51  Wis.  531,  537;  Clark  v. 

service  of  his  employer  after  nine  and  a  Moore,  3  Mich.  55,  58 ;  Allen  v.  McKib- 

half  months,  and  sued  for  the  value  of  his  bin,  6  Mich.  449 ;  Wildey  v.  Fractional 

services.    A  verdict  for  $95  was  sustained.  School  Dist,  25  Mich.  419;  Wilson  9. 

In  an  opinion  of  great  ability,  Parker,  J.,  Wagar,  26  Mich,  452  ;  Dermott  v.  Jones, 

said  :  "  If  a  party  to  a  contract  actually  2  Wall.  1 ;  Phillips,  Ac,  Co.  v.  Seymour, 

receives  labor,  or  materials,  and  thereby  91  U.  S.  646,  649;  Leonard  v.  Dyer,  26 

derives  a  benefitf  and  advantage  over  and  Conn.  172 ;  Bowker  ».  Hoyt,  18  Pick.  555 ; 

above  the  damage  which  has  resulted  from  Roberts  v.  Beatty,  2  Penna.  (P.  &  W.)  63, 

the  breach  of  the  contract  by  the  oiher  69 ;  Polhemus  v.  Heiman,  45  Cal.  573. 

party,  the  labor  actually  done,  and  the  In  striking  contrast  with  the  Ohio  case  of 

value  received,  furnish  a  new  oonsidera-  Witherow  t>.  Witherow  above  stated  is 

tion,  and    the    law  thereupon    raises  a  Richards  v,  Shaw,  67  111.  222.    In  that 

promise  to  pay  to  the  extent  of  the  reason-  case    the   contract  was    to   deliver  500 

able  wortli  of  such  excess.'^    This  case,  bushels  of  com  at  a  specific  price  per 

though  disapproved  in  many  decisions,  bushel,  and  the  seller  delivered  only  391- 

including  Champlin  v.  Rowley,  Haslack  bushels,  for  which  he  brought  suit.  Shel- 

».  Mayers,  and  other  cases  above  cited,  don,  J.,  said  that  if  the  vendee  received 

has  been  steadily  gaining  ground.    In  part  of  the  goods  sold  under  an  entire 

McClay  v.  Hedge,  18  Iowa  66,  Dillon,  J.,  oontmct    and    retained    that    part    after 

said  of  Britton  v.  Turner,  '*  That  oele-  breach,  this  was  a  severance,  and  a  suit 

brated  case  has  been  critidsed,  doubted  would  lie  for  the  price,  but  the  buyer 

and  denied  to  be  sound.    Yet  iis  princi-  might   deduct   damages    for   failure    to 

pies  have  been  gradually  winning  their  fulfill  the  residue  of*the  contract. 
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Thus^  in  Waddington  t;.  Oliver,  (ti)  the  plaintiff  delivered  on  the 
waddinffton  ^^^^  ^^  December  twelve  bags  of  hops  in  part  perform- 
••  ^^^^'  ance  of  a  contract  to  deliver  100  bags  on  or  before  the  Ist 

of  January,  and  demanded  immediate  payment  for  them,  and  brought 
his  action  on  the  buyer's  refusal.  Held,  that  no  such  action  could  be 
maintained  prior  to  the  expiration  of  the  time  fixed  for  delivery  of  the 
remainder. 

§  1033.  But  in  Oxendale  v.  Wetherell,  (x)  the  plaintiff  was  held 
Oxendaiev.  entitled  to  recovtr  for  130  bushels  of  wheat  delivered  and 
Wetherell.  liept  by  the  buyer  on  a  contract  for  the  sale  of  250  bushels 
in  an  action  brought  after  the  expiration  of  the  time  fixed  for  the 
delivery  of  remainder.  * 

lu  Hoare  v,  Rennie,  {x)  where  the  contract  was  to  deliver  667  tons 
Hoare  o.  ^^  ^^^^  '^^  ^^"^  cqual  parts,  in  four  successive  months,  the 

Rennie.  vcudor  haviug  tendered  delivery  of  only  21  tons  in  the 

first  month,  was  held  to  have  broken  his  contract  so  as  to  justify  the 
purchaser's  rejection  of  the  whole  bargain.  But  this  case  is  strongly 
questioned.     See  ante  §  901. 

In  Morgan  t;.  Gath,  (y)  the  purchase  was  of  500  picnis  of  cotton, 

Morgan  V.  *"^  ^^^X  ^^^  ^®^®  delivered.  The  jury  having  found  on 
^^^^-  the  facts  that  the  buyer  had  consented  to  receive  the  420 

piculs,  and  had  had  them  weighed,  and  accepted  them,  held  that  he 
could  no  longer  object  that  the  whole  500  piculs  had  not  been 
delivered. 

[In  the  State  of  New  York  the  qualification,  that  a  recovery  may 

Law  in  New  "^  '^^^  ^^^  ^^^  portiou  delivered,  if  retained  by  the  vendee 
York.  m^jjj  gfjgj.  |.jjg  ^jjjjg  f^j.  ^jj^  f^|l  performance  of  the  con- 

tract, has  been  expressly  repudiatetl] (z) 20 

§  1034.  The  quantity  to  be  delivered  is,  however,  sometimes  stated 
Quiuuity  iu  (j^Q  contract  with  the  addition  of  words,  such  as  "  about," 

mu^?or  **       ^^  "  "*ore  or  less,"  which  show  that  the  quantity  is  not 
restricted  to  the  exact  number  or  amount  specified,  but 


"  more  or 


(u)  2  B.  &  P.  N.  B.  61.    See,  also,  a  Venderlip,  12  Johnson,  at  p.  167 ;  per 

decision  of  Lord  Hale's  at  the  Norfolk  Nelson,  J.,  in  Champlin  v.  Kowley,  13 

Assizes,   1662,   reported  1   Comyn  Dig^  Wendell,  at  p.  260;  per  Bronson,  J.,  iu 

Action,  F  2.  Mead  v.  Degolyer,  16  VVcndell,  at  p.  636 ; 

(x)  9  B.  &  G.  386.    See,  also,  Mayor  «.  per  Church,  C»  J.,  in  Kein  v.  Tupper,  52 

Pyne,  3  Bing.  285.  N.  Y.,  at  p.  555. 

(«)  6  H.  &  N.  19 ;  29  L.  J.,  Ex.  73.  20.  See  ante  note  19,  and  see  Avery  «. 

(y)  3  H.  A  C.  748 ;  34  L.  J.,  Ex.  165.  WUson,  81  N.  Y.  341. 

(•)  Per   Spencer,  J.,  in  McMillan  v. 
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that  the  vendor  is  to  be  allowed  a  certain  moderate  and  reasonable 
latitude  in  the  performance.  21 

In  Cross  v.  Eglin^  (a)  the  purchase  was  of  ^^  about  300  quarters 
(more  or  less)  of  foreign  rye,  *  *  *  shipped  on  board 
the  Queen  Elizabeth^  &c.,  also  about  60  quarter  of  foreign 
red  wheat,  Sco,,  &c.  The  vessel  arrived,  having  on  board  345  quarters 
of  rye  and  91  of  wheat.  The  plaintiffs,  the  buyers,  had  paid  by  bill 
of  exchange  for  50  quarters  of  wheat  and  300  quarters  of  rye ;  but 
the  defendants,  making  no  dispute  about  the  wheat,  insisted  that  the 
plaintiffs  should  take  the  whole  345  quarters  of  rye,  and  refused  to 
deliver  any  unless  they  would  accept  all.  The  plaintiffs  thereupon, 
afler  making  a  formal  demand  of  300  quarters  of  rye  and  50  of 
wheat,  abandoned  the  contract,  and  sued  for  the  amount  of  the  bill  of 
exchange  which  they  had  paid.  Evidence  was  offered  [and  admitted, 
subject  to  objection]  to  show  that  it  was  contrary  to  the  custom  of 
merchants  to  require  a  buyer  to  receive  so  large  an  excess  as  was 
offered  to  the  plaintiffs,  under  the  expression  "  more  or  less/^  [The 
question  of  admissibility  was  not  decided,  though  there  were  doubts 
expressed  whether  it  was  admissible,  and  the  case  was  decided  without 
reference  to  this  evidence.]  The  plaintiffs  had  a  verdict,  and  the  court 
refused  to  disturb  it.  Lord  Tenterden,  C.  J.,  and  Littledale,  J.,  both 
thinking  that  the  excess  was  too  great  to  be  covered  by  the  words 
**  more  or  less ;"  Parke  and  Patteson,  JJ.,  expressing  a  doubt  on  that 
point,  but  holding,  that  the  expressions  being  obscure,  the  burthen  of 
proof  lay  on  the  vendors,  who  were  seeking  to  enforce  the  contract, 
and  that  they  had  failed  to  show  clearly  what  was  the  meaning  of  the 
parties. 

§  1035.  In  Cockerell  r.  Auoompte,  (6)  the  court  refused  to  give  con- 
sideration to  an  objection  against  paying  for  127  tons  of   cockcreii*. 
coal,  on  a  contract  to  deliver  100  tons  "  more  or  less ;"  Aucompte. 
but  the  coals  had  been  supplied,  and  there  was  no  offer  to  return 
them. 

Bourne  v.  Seymour  (c)  was  a  contract  for  the  sale  of  ''  about "  500 
tons  of  nitrate  of  soda,  but  the  terms  of  the  written  con-  ^oun,^  ^^ 
tract  made  out  by  the  brokers  were  so  obscure,  that  the  Seymour. 
case  is  of  no  value  as  a  precedent.     Cresswell,  J.,  said  that  he  did  not 
think  the  parties  understood  the  contract,  ^'  nor  do  I.'^  {d) 

21.  See  pose  {  1039,  and  note  22.  P.  194. 

(a)  2  B.  &  Ad.  106.  (c)  16  G.  B.  837 ;  24  L.  J.,  C.  P.  202. 

(6)  2  C.  a  (N.  8.)  440;  26  L.  J.,  C.        {d)  24  L.  J.,  a  P.  207. 
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In  Moore  v.  Campbell^  (e)  the  sale  was  of  50  tons  of  hemp,  and  the 
Moora  V.  vendor  offered  the  buyer  two  delivery  orders  from  a  ware- 

campbeiL  jjouse  for  " about "  30  tons,  and  "about"  20  tons  re- 

spectively, which  the  buyer  declined,  unless  the  vendor  would  guarantee 
that  the  whole  quantity  amounted  to  50  tons.  The  vendor  refused, 
and  on  the  trial  offered  evidence  that  it  was  the  usage  of  trade  in 
Liverpool,  where  the  contract  was  made,  to  insert  the  word  "  about " 
in  delivery  orders  of  goods  warehoused.  Held,  that  if  this  evidence 
had  been  offered  in  reference  to  the  purchase  of  fifty  tons  of  goods 
contracted  to  be  sold  and  delivered  simply,  the  evidence  would  be  in- 
admissible; but  if  the  contract  be  to  sell  and  deliver  goods  in  a  ware- 
house, and  there  is  a  known  usage  of  the  place  that  warehousemen  will 
not  accept  delivery  orders  in  any  other  form,  by  reason  of  objecting  to 
make  themselves  responsible  for  any  particular  quantity,  the  delivery 
warrants  made  in  that  form  would,  if  tendered,  be  a  sufiBcient  compli- 
ance with  the  vendor's  duU^  under  the  contract. 

§  1036.  In  McConnell  v.  Murphy,  (/)  where  the  sale  was  of  "  all 
McOonneu  v.  ^^  *'^^®  spars  manufactured  by  A,  say  about  600,  averaging 
Murphy.  jg  Jnches :  the  above  spars  will  be  out  of  the  lot  manu- 

"'^y  aS>2t"  factured  by  J.  B."  the  court  held  that  a  tender  of  496 
M>  many.  spars,  whicli  Were  all  of  the  specified  lot  that  averaged  16 

inches,  was  a  substantial  performance  of  the  contract  by  the  vendor. 
These  words  "  say  about  600  '*  were  held  to  be  words  of  expectation 
and  estimate  only,  not  amounting  to  an  understanding  that  the  quan- 
tity should  be  600.  The  case  of  Gwillim  v.  Daniell,  2  C,  M.  &  £. 
61 ;  5  Tyr.  644,  was  approved  and  followed ;  and  the  effect  of  the 
word  *^say,"  when  prefixed  to  the  word  **  about,"  was  considered  as 
emphatically  marking  the  vendor's  purpose  to  guard  himself  against 
being  supposed  to  have  made  any  absolute  promise  as  to  quantity,  {g) 

§  1037.  [In  Morris  v.  Levison,  (A)  a  charter-party  provided  that  the 
Morris ».  ®'^4^  should  load  "  a  full  and  complete  cargo  of  iron  ore, 

Levihon.  say  about  1100  tons."     The  charterer  provided  a  cargo 

piete*S!^'!'Siy  of  1080  tons,  the  actual  capacity  of  the  ship  being  1210 

about  UOOtous.    ^^g  .     jj.  ^.^  jj^jj  ^j^^^  ^,j^  ^^j^g  «  g^y  ^^^^^  J  jQQ  ^^g  „ 

were  words  of  contract,  and  must  have  been  intended  as  a  guide  to  the 
charterer  with  regard  to  the  amount  of  cargo  which  he  would  have  to 

(e)  10  Ex.  323 ;  23  L.  J.,  Ex.  310.  Q.  B.  276 ;  Barker  v.  Windle,  6  R  A  B. 

(/)  L,  R.,  5  P.  C.  C.  203.  676 ;  Hajward  t.  Scougall,  2  Camp.  5t>. 

ig)  See,  further,  Leeming  v.  Snaith,  15        (h)  1  C.  P.  D.  166. 
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provide,  that  he  was  not  therefore  bound  to  load  a  full  and  complete 
cargo  of  1210  tons^  but  was  bound  to  provide  a  reasonable  margin 
over  1100  tons;  and  that  3  per  cent,  being  such  a  reasonable  margin 
he  ought  to  have  loaded  1133  tons. 

§  1038.  In  McLay  v.  Perry  (i)  the  plaintiff's  agent,  seeing  in  the 
defendants'  yard  a  heap  of  scrap  iron  said  "  You  seem  to  ^cLay  ». 
have  about  150  tons  there,"  to  which  one  of  the  defend-  ^®"y- 
ants  replied,  "  Yes,  or  more."  The  plaintiffs  were  informed  by  their 
agent  that  the  defendants  had  about  150  tons  of  old  iron  for  sale,  and 
thereupon  wrote  to  them — "  We  are  buyers  of  good  wrought  scrap 
iron,  free  of  light  and  burnt  iron,  for  our  American  house,  and  under- 
stand from  Mr.  Scott  that  you  have  for  sale  about  1 50  tons.  We  can 
offer  you  80«.  per  ton."  Some  correspondence  ensued  relating  to  the 
place  of  delivery  and  the  expense  of  cartage,  and  eventually  the  de- 
fendants wrote,  "  We  accept  your  offer  for  old  iron,  viz.  80».  per  ton, 
we  delivering  alongside  vessel  in  one  of  the  London  docks.  Please 
let  me  know  when  you  can  send  a  man  here  to  see  it  weighed  and  also 
inform  us  where  to  send  it."  The  defendants  only  delivered  44  tons, 
which  was  the  weight  of  the  heap  in  their  yard.  They  were  not  deal- 
ers in  iron.  Held,  in  an  action  for  damages  for  short  delivery,  that 
the  words  "about  150  tons"  were  words  of  estimate  only,  that  the 
defendants  had  not  warranted  the  quantity,  and  that  the  subject  matter 
of  the  contract  was  not  150  tons  of  iron,  but  the  iron  which  the  plain- 
tiffs' agent  had  seen  in  the  defendants'  yard. 

§  10«i9.  In  America,  this  question  has  been  very  recently  discussed 
in  a  case  before  the  Supreme  Court  of  the  United  States,  (k)  j^^  j^ 
and  three  rules  were  laid  down  for  the  guidance  of  the  -Ajnerfoa. 
courts  in  the  construction  of  similar  contracts.     Firstly,  ThS*uSt©d 
where  the  goods  are  identified  by  reference  to  independent  ®**^- 
circumstances,  such  as  an  entire  lot  deposited  in  a  certain  warehouse, 
or  all  that  may  be  manufactured  by  the  vendor  in  a  certain  establish- 
ment, or  that  may  be  shipped  by  his  agent  or  correspondent  in  certain 
vessels,  and  the  quantity  is  named  with  the  qualification  of  "about" 
or  "more  or  less,"  or  words  of  like  import,  the  contract  applies  to 
the  specific  lot ;  and  the  naming  of  the  quantity  is  not  regarded  as 
in  the  nature  of  a  warranty,  but  only  as  an  estimate  of  the  probable 
amount,  in  reference  to  which  good  faith  is  all  that  is  required  of  the 
party  making  it.  ^ 

(i)  44  L.  T.  (N.  a)  152.  Otto  168 ;  per  Bradlej,  J.,  at  p.  171,  in 

(A)  Brawlej  v.  The  United  Statefl^  6    delivering  the  opinion  of  the  court. 
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Secondly. — Where  no  such  independent  circumstances  are  referre<l 
to,  and  the  engagement  is  to  furnish  goods  to  a  certain  amount,  the 
quantity  specified  is  material,  and  governs  the  contract.  The  addition 
of  the  qualifying  words  "about/'  "more  or  less,"  and  the  like,  in 
such  cases  is  only  for  the  purpose  of  providing  against  accidental  vari- 
ations arising  from  slight  and  unimportant  excesses  or  deficiencies  in 
number,  measure  or  weight. 

Thirdly. — In  the  last  case,  however,  if  the  qualifying  words  "about," 
"  more  or  less,''  and  the  like  are  supplemented  by  other  stipulations  or 
conditions  which  give  them  a  broader  scope  or  a  more  extensive  sig- 
nificancy,  then  the  contract  is  to  be  governed  by  such  added  stipula- 
tions or  conditions.]  ^ 

Where  delivery  is  to  be  made  according  to  bills  of  lading,  the 
authorities  have  already  been  reviewed  ante  §  895. 

§  1040.  Where  the  vendor  is  bound  to  send  the  goods  to  the  pur- 
Where  vendor  ^hascr,  the  rule  is  well  established,  as  shown  ante  §  181, 
^^*de-  *^'^^*'  delivery  to  a  common  carrier,  a  fortiori,  to  one  spe- 
mo^ii^riST"  cially  designated  by  the  purchaser,  is  a  delivery  to  tlie 
■uffioes.  purchaser  himself;  the  carrier  being,  in  contemplation  of 

22.  Meaning  of    Terms    "  About,"  Holland  v,  Rea,  48  Mich.  218,  tlie  contract 

"  More  or  Lreas." — In  Brawlej  v.  United  was  to  deliver  500,000  feet  of  lumber. 

States,  96  U.  S.  168,  the  contract  was  to  "more  or  less,"  and  473,000  were  tendered, 

deliver  at  a  fort  880  cords  of  wood,  more  of  which  173,000  were  refused.   Graves,  GL 

or  less,  as  should  be  determined  to  be  J.,  said  that  this  agreement  was  not  void 

necessary  by   the   commander,  for    the  for  indefiniteness,  and  that  the  buyers, 

regular  supply  for  one  year.    The  com-  having  taken  .300,000  feet  out  of  a  lot  of 

mander,  as  soon  as  he  learned  of  the  con-  473,000  tendered  them,  and  having  raised 

tract,  but  after  the  contractor  had  cut  the  no  objection  on  the  ground  of  the  qnaa- 

entire  quantity,   notified   the   contractor  tity  tendered,  as  less  than  required,  had 

that  only  40  cords  would  be  required,  given  the  contract  a  practical  construc- 

which  proved  to  be  the  fact.    It  was  held  tion,  and  would  be  bound  by  the  delivery, 

that  the  substance  of  the  contract  was  to  Whether  a  contract  to  supply  "about  100 

furnish  simply  what  was  needed  at  the  castings"  was  substantially  complied  with, 

post,  as  determined  In  good  faith  by  the  by  delivery  of  331  castings,  was  left  to  the 

commander.    In  Creighton  v.  Comstock,  jury  in  Clapp  v.  Thayer,  112  Mass.  296. 

27  Ohio  SL  548,  the  contract  was  to  de-  See  Merriam  v.  United  States,  14  Ct.  of 

liver  23,000  feet,  more  or  less,  of  lumber,  CI.  289;  Robinson  v.  Noble,  8  Pet    181 ; 

ibr  $5000.    The  amoutit  delivered  was  Flanagan  v.  Demarest,  3  KobL  173,  stated 

only  16,000  feet.    It  was  held  that  the  ante  J  888,  note  21 ;  Harrington  v.  Mayor, 

words  *'  more  or  less  "  would  not  cover  so  &c.,  10  Hun  248,  affirmed  70  N.  Y.  604 ; 

wide  a  variance,  and  the  buyer  could  re-  Callmeyer  o.  Mayor,  c&c.,  83  N.  Y.  1 16 ; 

cover  back  the  difference  in  vi|iue.    See  Siickle  v.  Conteau,  10  Mo.  App.  241 ;  Pat^ 

Melick  V.  Dayton,  34  N.  J.  £q.^45.    In  tersou  c.  Judd,  27  Mo.  563. 
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law  in  such  cases,  the  bailee  of  the  person  to  whom,  not  by  whom,  the 
goods  are  sent ;  the  latter  when  employing  the  carrier  being  regarded 
as  tiie  agent  of  the  former  for  that  purpose.  (Z) 

If,  however,  the  vendor  should  sell  goods,  undertaking  to  make  the 
delivery  himself  at  a  distant  place,  thus  assuming  the  risks 
of  the  carriage,  the  carrier  is  the  vendor's  agent,  (m)  23  coluractTo  ^ 
Where  goods  are  ordered  from  a  distant  place,  the  ven-  dLtantpJi^e, 
dor's  duty  to  deliver  them  in  merchantable  condition  is  ner is /im agent, 
complied  with  if  the  £:oods  are  in  proper  condition  when  But  he  u  not 

,  ...  ,  responsible 

delivered  to  the  carrier,  provided  the  injury  received  dur-  for  necessary 
ing  the  transit  does  not  exceed  that  which  must  necessarily  ooawioned  by 

o  ^     the  traosit. 

result  from  the  transit. 

Where  hoop-iron  was  sold  in  Staffordshire,  deliverable,  in  Liver- 
pool in  the  winter,  the  vendor  was  held  to  have  made  a  good  delivery, 
although  the  iron  was  rusted  and  unmerchantable  when  delivered  in 
Liverpool,  on  proof  that  this  deterioration  was  the  necessary  result  of 
the  transit,  and  that  the  iron  was  bright  and  in  good  order  when  it  left 
Staffordshire,  (n) 

(/)  Dawes  v.  Peck,  8  T.  B.  830 ;  Waite  place  of  delivery  is  agreed  apon,  the 

9.  Baker,  2  Ex.  1 ;  Fragano  v.  Long,  4  B.  property  will  be  at  the  seller's  risk  in 

&  C.  219;  Dunlop  v.  Lambert,  6  CI.  &  transit  to  that  place.    See  aiUe  }  674,  tt 

I  in.  600 ;  Johnson  v.  Dodgson,  2  M.  <&  W.  teg.,  and  see  Devine  v.  Edwards,  101  111. 

653 ;  Norman  v  Phillips,  4  M.  &  W.  277  ;  138,  stated  ante    {    328.    Thompson    «. 

Meredith  v,  Meigh,  2  E.  A  B.  364,  and  22  Cinn.  B.  R,  1  Bond  152 ;  Hooper  «.  Bail- 

L.  J.,  Q.  B.  401 ;  Cusack  v.  Bobinson,  1  waj  Co.,  27  Wis.  81 ;  Higgins  v.  Murray, 

B.  <£  a  299,  and  30  L.  J.,  Q.  B.  261 ;  73  N.  Y.  252;  See  v,  Bemheimer,  38  N. 

Hart  V.  Bush,  E.,  B.  &  E.  494,  and  27  L.  Y.  Snper.  Ct.  40.    But  in  Pacific  Iron 

J.,  Q.  B.  271 ;  Smith  v.  Hudson,  34  L.  J.,  Works  v.  L.  I.  B.  B.,  62  N.  Y.  272,  where 

Q.  B.  145.  the  seller  agreed  to  furnish  goods  by  a 

(m)  Dunlop  v.  Lambert,  6  CI.  &  F.  600.  steamer  named  and  pay  charges,  and  per- 

23.  Delivery  to  a  Carrier. — In  general,  formed  hia  agreement  fully,  it  was  held 

delivery  to  a  carrier  to  be  transported  to  that  the  goods  were  at  the  buyer's  risk  on 

the  buyer  is  a  delivery  to  the  buyer,  the  arrival  of  the  vessel,  and  the  seller 

Presumptively,  the  consignee  is  the  owner  could  sue  for  the  price,  though  the  buyer 

of  the  goods,  and  the  one  to  whom  the  failed  to  receive  the  goods,  i  If  the  buyer 

carrier  is  responsible.    See  ante  2  490,  {  has  agreed  "  to  advance  the  freight,"  the 

517,  €t  teq.,  and  2  573.    The  Sally  Magee^  seller  may,  on  refusal  to  pay  to  him  the 

8  Wall.  451 ;  Penna.  Coal  Co.  v.  Holder-  freight  before  shipment,  treat  the  contract 

man,  69  Ind.  18 ;  Moral  School  Township  as  at  an  end.    Hartje  v.  Collins^  46  Penna. 

«.  Harrison,  74  Ind.  93 ;  Stafford  tr.  Walter,  268. 

6?  HI.  83 ;  Hall  «.  Qaylor,  37  Conn.  550 ;        (n)  Bull  v.  Bobison,  10  Ex.  342 ;  24  L. 

Wilcox,  ^,  Co.  V.  Oreen,  72  N.  Y.  17 ;  J.,  £x..;65. 
BtroDg  «.  Doddfl,  47  Vl  848.    But  if  th« 
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§  1041.  But  the  vendor  is  bound,  when  delivering  to  a  carrier,  to 
Vendor  boand  ^^^  ^^®  upual  precautions  for  ensuring  the  safe  delivery 
iTHilf  pre*  '^  *^®  buyer.  In  Clarke  v.  Hutchins,  (o)  the  vendor,  in 
S5Uure"aafe  delivering  goods  to  a  trading  vessel,  neglected  to  apprise 
Sfrrier.^^^  the  Carrier  that  the  value  of  the  goods  exceeded  £5, 
Clarke  V.  although  the  carriers  had  published,  and  it  wa^  notorious 

utcfains.  j^  ^j^^  place  of  shipment,  that  they  would  not  be  answer- 

able for  any  package  above  that  amount  unless  entered  and  paid  for 
as  such.  The  package  was  lost,  and  on  the  vendor's  action  for  goods 
sold  and  delivered,  it  was  held  by  the  King's  Bench,  Lord  Ellen- 
borough  giving  the  decision,  that  the  vendor  had  not  made  a  delivery 
of  the  goods ;  not  having  "  put  them  in  such  a  course  of  conveyance 
as  that,  in  case  of  a  loss,  the  defendant  might  have  his  indemnity 
against  the  carriers."  24 

§  1042.  In  ofiTering  delivery  the  vendor  is  bound  to  give  the  buyer 
Vendor  bound  ^^  Opportunity  of  examining  the  goods,  so  that  the  latter 
S)pirtunky  '"^y  Satisfy  himself  whether  they  are  in  accordance  with 
go^"^  ^  •     the  contract.  26    Thus  in  Isherwood  v.  Whitmore,  {p)  the 

(o)  14  East  475.    See,  also,  Backman  oept  them  from  the  carrier,  it  would  seem, 

9.  Levi,  3  Camp.  414 ;  Cothay  v.  Tute,  3  might  be  a  breach  of  the  shipper's  duty. 

Gamp.  129.  But  see  anU  {  628.    If  the  buyer  rejects 

24.  The  Vendor  is  Bound  to  Take  and  returns  the  goods,  he  is  not  liable  for 
Reasonable  Precautions  for  Safe  De-  depreciation  resulting  from  delay,  if  he 
livery.— Sec  ante  J  528.  Ward  r.  Taylor,  used  due  care.  Bigger  v.  Bavard,  20 
66  111.  494;  Stflfford  «.  Skelton,  67  111.  Kan.  204,  and  see  arUe  i  991. 
83;  Taylor  o.  Cole,  111  Mass.  363;  Hig-  25.  Reasonable  Opportunity  for 
gins  «.  Murray,  73  N.  Y.  252;  Purcell  v.  Inspection.— See  anU  J  J  910.  976, 
Jacoz,  59  N.  Y.  288 ;  Leggatt  v.  Sands  966.  note  23.  Croninger  v.  Crocker,  62 
Ale  Brewing  Co.,  60  111.  158,  stated  anU  N.  Y.  151,  158,  stated  ante  note  16. 
{  944,  note  15.  Insurance  of  the  goods  Boothby  9.  Scales,  27  AVis.  626,636.  In 
in  transit  may  by  the  custom  of  trade  be  general,  the  buyer  most  insf>ect  at  the 
the  duty  of  the  vendor  shipping  goods,  place  of  delivery,  and  cannot  reject  after 
Banney  v.  Higby,  4  Wis.  174^  [154,]  179.  an  unreasonable  delay  to  inspect.  Brom- 
A  delivery  to  a  carrier  with  a  misdirec-  ler  9.  Bolton,  44  Mich.  218  What  is  a 
tion  by  the  seller,  which  prevents  the  re-  reasonable  time  for  inspection  is  a  qties- 
ceipt  of  the  property  by  the  buyer,  is  an  tion  for  the  jury ;  and  where  there  is  a 
insufficient  delivery.  Finn  v,  Clark,  10  usage  not  to  examine  goods  sold  at  whole- 
Allen  479;  S.  C,  12  Allen  522;  Wood-  sale  until  opened  to  sell  to  cuslomerSy 
ruff  V.  Noyes,  15  Conn.  334 ;  Garretson  9.  such  an  examination  will  be  in  reason- 
Selby,  37  Iowa  529:  Failure  to  give  able  time  if  the  goods  are  offered  for  sale 
notice  of  a  shipment,  whereby  the  buyer  in  due  course  of  trade.  Doane  r.  Dunham, 
lost  the  goods  because  not  at  hand  to  ac-  79  111.  131.    See  Paige  v.  McMillan,  41 


(p)  11  M.  &  W.  347 ;  and  per  Parke,  B.,  in  Startup  v.  McDonald,  6  M.  &  G.  593. 
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defendants  having  received  notice  that  the  goods  were  at  jgjjerwood  v 
a  certain  wharf  ready  for  delivery  on  payment  of  the  price,  whitmore. 
went  there,  but  on  application  to  inspect  the  goods,  were  shown  two 
closed  casks  said  to  contain  them.    The  persons  in  charge  refused  to 
allow  the  casks  to  be  opened.     Held,  that  the  plaintiff  had  not  made 
a  valid  offer  of  delivery. 

§  1043.  There  may  be  a  symbolical  delivery  of  goods,  divesting 
the  vendor's  possession  and  lien. ,  Lord  Ellenborough  gymboiiofti  de 
said,  in  Chaplin  t?.  Rogers,  (g)  that  "  where  goods  are  "^«*^- 
ponderous  and  incapable  of  being  handed  over  from  one  to  another, 
there  need  not  be  an  actual  delivery,  but  it  may  be  done  by  that  which 
is  tantamount,  such  as  the  delivery  of  the  key  of  a  warehouse  in  which 
the  goods  are  lodged,  or  by  the  delivery  of  other  indicia  of  property." 
And  there  was  a  like  dictum  by  Lord  Kenyon  in  Ellis  v.  Hunt,  (r) 
On  this  principle  the  delivery  of  the  grand  bill  of  sale  of  a  vessel  at 
sea  has  always  been  held  to  be  a  delivery  of  the  vessel,  {s) 

§  1044.  So  the  endorsement  and  transfer  to  the  buyer  of  bills  of 
lading,  dock  and  wharf  warrants,  delivery  orders,  and  j^^^^^ 
other  like  instruments,  which  among  merchants  are  p«»p«rty. 
known  as  representing  the  goods,  would  form  a  good  delivery  in  per- 
formance oj  the  contract,  so  as  to  defeat  any  action  by  the  buyer 
against  the  vendor  for  non-delivery  of  the  goods,  according  to  the 
principles  settled  in  Salter  v,  Woollams  {i)  and  Wood  v.  Manley ;  (m)  26 
but  the  effect  of  transferring  such  documents  of  title  upon  the  rights 

Wis.  337 ;    Carondelet    Iron    Works   t^.  in  transit,  or  in  a  warehouse,  by  delivery 

Moore,  78  111.  65;  Knoblauch  v,  £ron-  of   the  bill  of   lading,  are  familiar  in- 

schnabel,   18  Minn.  300,  305.    In  this  stances  of  symbolic  delivery.  See  Conrad 

last-named  case  the  sale  was  of   flour,  v.  Atlantic  Ins.  Co.,  1  Pet.  445 ;  Gibson  v. 

The  price  was  paid,  and  the  flour  ez-  Stevens,  8  How.  384,  399;    Prickett  v, 

amined  and  rejected  immediately  after.  Bead,  31  Ark.  131 ;  King  v.  Jarman,  35 

It  was  held  that  the  price  might  be  re^  Ark.  190,  196;  Davis  v.  Bussell,  52  Cal. 

covered  back.  611 ;  Russell  v.  O'Brien,  127  Mass.  849. 

{q)  1  East  192.  A  symbolic  delivery  operating  by  force 

(r)  3  T.  B.  464.  of  the  making  of  a  present  contract  with- 

(s)  Atkinson  v.  Maling,  2  T.  B.  462.  out  any  further  formality,  is  held  suffi- 

(()  2  M.  &  G.  650.  cient  to  pass  possession  as  well  as  prop- 

(u)  11  Ad.  &  E.  34.  erty   in    the  case   of  the  sale   of  logs 

26.  Symbolical  or  Constructive  De-  floating  in  the  water,  or  other  cumbrous 

livery — Constructive  acceptance,  to  satisfy  property.    Leonard  v.   Davis,    1    Black 

the  statute  of  frauds,  has  been  discussed.  476,  482 ;  Hayden  v,  Demets,  53  N.  Y. 

ante  J  144-147.  Thinefers  of  a  ship  at  sea  426 ;  Toquini  v.  Kyle,  Sup.  Ct  Nevada 

by  bill  of  sale,  and  of  a  cargo  pr  of  goods  Oct.,  1882,  15  Law  Beporter    20,    and 
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of  the  unpaid  vendor  is  discussed  hereafk;er  in  the  chapters  on  Lien 
and  Stoppage  in  Transitu.  The  transfer  of  such  docaments  would  of 
course  not  be  a  sufficient  delivery  by  the  vendor,  if  the  goods  repre- 
sented by  the  documents  were  subject  to  liens  or  charges  in  favor  of 
the  bailees. 

Vendor's  ri  ht  ^  1045.  [In  Borrowmau  v.  Free,  (a?)  it  has  been  decided 
i2<^nd*dcHv-  ^^^^  ^^®  seller  has  a  right,  within  the  time  limited  by  the 
timJ^iSitedby  contract,  to  tender  a  second  delivery,  although  the  first 
the  contract,  tender  has  been  properly  rejected  by  the  buyer  as  being 
BoTTowman  v.    not  in  accordance  with  the  contract 

free* 

In  Pla3rford  v.  Mercer,  (y)  where  a  cargo  was  sold  "from 
"from^e        the  deck/'  it  was  held  to  mean  that  the  seller  should  pay 

deck/'  . 

all  that  was  necessary  in  order  to  enable  the  buyer  to  re- 
Merow!^  '*       move  the  cargo  from  the  deck.] 
,     .  §  1046.  In  a  case  in  the  State  of  Vermont,  (s)  where 

Law  In  •  /  \  / 

America.  ^qoI  lying  iu  bulk  on  tlie  vendor's  premises  was  sold, 

Sedto ooet^of  P^J^^^^^  ^^  delivery  by  weight,  the  vendor  was  not  al- 
u.5?'g£ffi;M  lowed,  in  the  absence  of  an  express  agreement,  to  recover 
i*^^*?!? bulk!**  ^^®  ^^^*  o^  labor,  &c.,  in  putting  the  wool  into  sacks  fur- 
fSn.iShSS"^  nished  by  the  purchaser,  the  wool  not  having  been 
buyer.  weighed  till  after  being  put  into  the  sacks. 

In  Eobinson  v.  The  United  States,  (a)  the  Supreme  Court  of  the 
United  States  held  parol  evidence  admissible  to  prove. 
The  United  in  a  salc  of  100,000  bushels  of  barley,  a  usage  to  de- 
liver in  mcksy  not  in  bulk. 
[In  the  State  of  New  York  evidence  was  held  inadmissible  to  prove 
a  usage  for  the  vendor  of  sheep  to  shear  them  and  appro- 
priate the  wool  before  delivery.]  (i) 

cases  cited ;  Rufier  r.  United  States,  16  of  warehouse  reoeipts  for  grain  of  the 

Ct  of  CI.  291.    A  delivery    siaj  take  qnalitj  sold,  sach  being  the  oourse  of 

place  by  mere  arrangement  that  the  seller  trade  in  that  market.    Bailey  v.  Benslej^ 

or  a  third  person  haying  the  possession  87  111.  556 ;  McPherson  v.  Gale^  40  IlL 

shall  hold  as  bailee  for  the  buyer.    See  368. 

anle  U  174,  182.  Carpenter  t>.  Graham,  (a;)  4  Q.  B.  D.  500,  C.  A. 

42  Mich.  191 ;  Webster  v.  Anderson,  42  (y)  22  L.  T.  (N.  S.)  41. 

Mich.  654;  Chapman  v.  Searle,  3  Pick.  (t)  Cole  v,  Eew,  20  Vt  21. 

88.    A  purchase  of  grain  in  the  Chicago  (a)  13  Wallace  363. 

wholesale  market  is  satisfied  by  delivery  (()  Groat  v.  Gile,  51  N.  Y.  431* 
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BUYEB'S  DUTIES. 


CHAPTER.!, 


ACCEPTANCE. 


BEO, 

Bajer  mnst  fetch  goods  boagbt 1047 

Liable  in  damages  for  nnreasonable 
delay 1048 

Where  the  contract  was  to  deliver 
the  goods  "as  rcqiured".. 1048 

Buyer  has  right  to  inspect  goods  be- 
fore acceptance 1049 

But  not  to  measure,  when  bound  by 
terms  to  pay  before  delivery 1050 


8isa 

Mere  receipt  is  not  acceptance 1051 

But  may  become  so  by  delay  in  re- 
jecting^   1051 

Or  by  exercising  acts  of  ownership,  1051 
Where  goods  do  not  agree  with  sam- 
ple.    1053 

Acceptance,  when  based  on  decep- 
tive sample,  may  be  retracted 1053 


§  1047.  The  vendor  having  done  or  tendered  all  that  his  contract 
requires^  it  becomes  the  buyer's  duty  to  comply  in  his  turn  with  the 
obligations  assumed.  In  the  absence  of  express  stipulations  im|>osing 
other  conditions^  the  buyer's  duties  are  performed  when  he  accepts, 
and  PAYS  the  price. 

As  to  acceptance^  little  need  be  said.    When  the  vendor  has  ten- 
dered delivery,  if  ^  there  be  no  stipulated  place,  and  no 
special  agreement  that  the  vendor  is  to  send  the  goods,  fetohg^da 
the  buyer  must  fetch  them ;  for  it  is  settled  law  that  the 
vendor  need  not  aver  nor  prove  in  an  action  against  th^  buyer  any- 
thing more  than  his  readiness  and  willingness  to  deliver  on  payment 
of  the  price,  (a)  ^ 

(a)  Jackson  v.  Allaway,  6  M.  A  G.  28  L.  J.,  Ex.  ISO ;  Catter  v.  Powell,  2  Sm. 

942;  Boyd  v.  Lett,  1  C.  B.  222;  Law-  L.  C  1,  and  notes, 

renoe  «.  Knowles,  5  Bing.  X.  O.  899 ;  De  1.  The  buyer  must  fetch  the  goods  in 

Medina  v.  Norman,  9  M.  &  W.  820 ;  the  absence  of  an  agreement  for  delivery. 

Bpotswood  V.  Barrow,  1  Ex.  804 ;  Cort «.  See  <mU  {  1018,  note  6 ;  }  1022,  note  10 ;  { 

Ambergate  Bailway  Co.,  17  Q.  B.  127 ;  897,  note  23. 
20  L.  J.,  Q.  B.  460 ;  Baker  «.finninger, 

Sk 
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§  1048.  And  if  the  vendee  make  default  in  fetching  away  the  goods 
And  tellable  within  a  reasonable  time  after  the  sale,  upon  request  made 
fetching**'^  by  the  vendor,  the  vendee  will  be  liable  for  warehouse 
raawnabie  ^^^^  ^^^  Other  expenses  growing  out  of  the  custody  of  the 
*^^^'  goods  or  in  an  action  for  damages  if  the  vendor  be  preju- 

diced by  the  delay.  (6) 

The  question  of  what  is  a  reasonable  time  is  one  of  fact  for  a  jury 
under  all  the  circumstances  of  the  case,  (c)  ^ 
time  to  be  de-        In  Joues  V.  Gibbons  (a)  it  was  held  no  defence  to  an 

termined  by  t   i  • 

jury.  action   by   the   buyer  for  non -delivery   "as  required 

Contract  to        that  hc  had  ncrt  requested  delivery  within  a  reasonable 

deliver  *'  as 

required."  time.  If  the  vendor  wanted  to  get  rid  of  his  obligation 
Jones  V.Gib-  bccausc  of  Unreasonable  delay  in  taking  the  goods,  or  in 
requiring  delivery,  it  was  for  him  to  offer  delivery,  or  to 
inquire  of  the  buyer  whether  he  would  take  the  goods,  and  he  had  no 
right  to  treat  the  contract  as  rescinded  by  mere  delay.  3 

§  1049.  It  has  already  been  seen,  in  the  chapter  on  Delivery,  that 
Buyer  has  *^®  buyer  is  entitled  before  acceptance  to  a  fair  opjwrtu- 
25»t^fo^  '^'^y  o^  inspecting  the  goods,  so  as  to  see  if  they  oorres- 
aooeptanoe.  pond  With  the  Contract  He  il  not  bound  to  accept  goods 
in  a  closed  cask  which  the  vendor  refuses  to  open;  (e)  nor  to  comply 
with  the  contract  at  all,  hut  may  rescind  it,  if  the  seller  refuse  to  let 
him  compare  the  bulk  with  the  sample  by  which  it  was  sold,  when 
the  demand  is  made  at  a  proper  and  convenient  time;  (/)  nor  to  re- 
main at  his  place  of  business  after  sunset  on  the  day  fixed  for  deliv- 
ery, nor  even  if  he  happens  to  be  there  after  sunset,  to  accept,  unless 
there  be  time  before  midnight  for  inspecting  and  receiving  the  goods ;  {g) 
nor  to  select  the  goods  bought  out  of  a  larger  quantity,  or  a  mixed 

(6)  Per  Lord  Ellenborongh,  in  Greaves  unreasonable  as  to  warrant  the  seller  to 

V.  Ashlin,  3  Gamp.  426 ;  also  per  Bay  ley,  refuse  delivery. 

J.,  in  Bloxain  v,  Secndere,  ante  i  1017.  {d)  8  Ex.  920. 

(e)  Buddie  v.  Green,  3  H.  &  N.  996;  3.  Notice  to  Accept.-<See  ante  2  101 8» 

27  L.  J.,  Ex.  33.  note  8,  and  {  1023,  note  11.    Cameron  v. 

2.  Reasonable  Time.— Bass  v.  White,  Wells,  30  Yt.  633;  Edwards  v.  Hartt,  66 

66  N.  y.  565 ;   Pinney  v,  St.  Paul  B.  B.,  111.  71. 

19  Minn.  251 ;  Stange  v.  Wilson,  17  Mich,  («)  Isherwood  v.  Whitmore,  10  M.  A 

842,848.   In  Coon  ».  Spaulding,  47  Mich.  W.  757;  11  M.  &.  W.  347. 

162,  the  buyer  of  a  lot  of  hay  was  to  press  (/)  Lorymer  v.  Smith,    1  B.  A  G.  1; 

^  after  which  it  was  to  be  delivered  by  Toulmin  v,  Headley,  2  C.  <&  K.  157. 

the  seller  and  paid  for.    A  delay  of  forty-  (g)  Startup  v.  McDonald,  6  M.  &  G. 

five  days  to  press  the. hay  was  held  so  593, 
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lot  that  the  vendor  has  sent  him.  {h)  In  a  word^  as  delivery  and 
acceptance  are  concurrent  conditions,  it  is  enough  to  say  that  the 
vendee's  duty  of  acceptance  depends  altogether  upon  the  sufficiency  or 
insufficiency  of  the  delivery  offered  by  the  vendor.  4 

Thus  in  a  sale  of  rice  in  '' double  bags/'  the  purchaser  was  held 
not  bound  to  accept  the  goods  in  single  bags,  in  Makin  v. 
The  London  Rice  Mills  Company,  (t)     In  this  case  there  i^^^^o"  »i<» 

■^      "^     ^  '      ^  Mills  Co. 

was  proof  that  this  mode  of  packing  rice  made  a  differ- 
ence in  the  sale. 

§  1050.  But  in  Pettitt  v.  Mitchell,  {j)  it  was  held  that  the  buyer 
had  not  the  right  to  mecLSure  goods  sold  by  the  yard  under 
the  special  circumstances  of  the  case.     The  sale  was  at  measure  goods 

,  ,  ,  Bold  by  the 

auction  and  the  conditions  were  that  the  purchasers  were  y*»^- 
to  pay  an  immediate  deposit  of  58,  in  the  pound  in  part  Petutt«. 
payment;  that  the  lots  must  be  taken  away  with  all 
"faults,  imperfections,  or  errors  of  description,"  by  the  following 
Saturday ;  that  the  remainder  of  the  purchase  money  was  to  be  paid 
before  delivery  :  and  tlie  catalogue  also  announced  that  "  the  stock  com- 
prised in  this  catalogue  has  been  measured  to  the  yard's  end,  and  will 
be  delivered  with  all  faults  and  errors  of  description.  All  the  small 
remnants  must  be  cleared  at  the  measure  stated  in  the  catalogue." 
The  goods  remained  open  for  public  inspection  two  days  before  the 
sale.  The  defendant  bought  several  lots,  and  went  on  the  proper  day 
to  take  the  goods,  but  claimed  a  right  to  inspect  and  measure  them 
bef<n-e  paying,  which  was  refused.  The  action  was  for  damages  in 
special  assumpsUy  and  the  defendant  pleaded  a  breach  by  plaintiff  of 
conditions  precedent,  to  wit,  that  the  purchaser  should  be  entitled  "  to 
inspect  and  examine  the  lot  purchased  by  him,  for  the  purpose  of  ascer- 
taining whether  the  same  was  of  the  proper  qaantity^  quality  and  de- 
seripiion,  &o.,  &c. ;  and  in  another  plea,  breach  of  a  condition,  that 
the  purchaser  "  should  be  entitled  to  measure  the  lot.'' 

Held,  that  the  law  did  not  imply  the  conditions  stated  in  the  pleas; 
and  that  under  the  contract  as  made,  the  buyer  was  bound  to  pay  be- 
fore delivery,  but  that  he  had  the  right  after  delivery  and  before  taking 

(A)  Dixon  V.  Fletcher,  3  M.  &  W.  146 ;  4.  The  bayer  is  entitled  to  a  fair  oppor- 

Hart  ff.  Mills,  15  M.  A  W.  85 ;  Nicholson  tunity  to  inspect  the  goods  before  aocept- 

V.  Bradfield  Union,  L.  B.,  1  Q.  B  620 ;  35  ance.    See  anU  {  1042,  note  25.    Shields 

L.  J.,  Q.  B.  176 ;  Levj  v.  Green,  8  £.  A  v.  Beibe,  9  Brad.  598. 

B.  575 ;  1  E.  &  E.  969  ;  27  L.  J.,  Q.  B.  (»)  20  L.  T.  (N.  S.)  705. 

Ill;  26  L.  J.,  Q.  B.  319;  Tarling  «.  07^^.^0.819. 
(XBiorden,  2  Ir.  L.  B.  82. 
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away  the  gooda^  to  measure  them  and  claim  an  allowanoe  for  deficient 
measure,  if  anj. 

§  1  6i.  When  goods  are  sent  to  a  buyer  in  performance  of  the 
Mew  reoei  t  vendor's  contract^  the  buyer  is  not  precluded  from  object- 
is  notaooept-     ing  to  them  by  merely  receiving  them,  for  receipt  is  one 

thing  and  acceptance  another     But  receipt  will  become 
acceptance  if  tlie  right  of  rejection  is  not  exercised  within  a  reasonable 

time,  (k)  or  if  any  act  be  done  by  the  buyer  which  he 

But  beoocDM  111  •!  1  11 

so  by  delay  in     would  havc  HO  riffht  to  do  uulcss  he  wcrc  owner  of  the 

n^ecting,  or  ^ 

owoerah^i  goods.     The  following  cases  illustrate  these  rules,  in  ad- 

dition to  the  authorities  reviewed  ante  §§  139,  et  seq.  ^ 

{k)  Bianchi  9,  Nash,  1  M.  &  W.  545 ;  tion,  will  preclude  the  buyer  from  reject- 
B'veriy  t.  Lincoln  Gas  Light  Co.,  6  Ad.  &  ing  the  goods  or  ayoiding  the  contract, 
£.  829 ;  Couston  v.  Chapman,  L.  B.,  2  Sc.  yet  acceptance  of  an  installment  of  in- 
App.  250,  ante  |  977.  ferior  goods  will  not  warrant  the  seller  to 

5.  Receipt  is  not  Acceptance. — The    continue  to  deliyer  inferior  goods.  Cahen 

buyer  may  reject  the  goods  as  soon  as  he  v.  Piatt,  69  N.  Y.  848 ;  Kipp  v.  Meyer,  5 
has  time  and   opportunity  to   examine    Hun  111.    If  the  buyer  improperly  re- 

tliem,  if  they  do  not  answer  the  descrip-  fuses  to  accept  a  delivery  of  part,  the 

tion.    Boughton  V.  Standish,  48  Vt.  594 ;  seller   is    excused    from    tendering   the 

Knoblauch  v.   Eronschnabel,  18  Minn,  whole.    Hughes  v.  United  States,  4  Ct. 

800 ;   Simpson   v.  Krumdick,  28  Minn,  of  CI.  64.    Receipt  after  the  time  limited 

852 ;  Doaiie  v,  Dunham,  79  111.  131.    As  is  a  waiver  of  objections  and  damages^ 

to  what  is  a  reasonable  time  within  which  because  of  the  delay  to  deliyer.    Baker 

to  examine  and  reject,  see  ante  {  1042;  v.    Henderson,   24  Wis.    509;    Bock   v. 

note  25.    To  recover  for  goods  sold  and  Healey,  8  Daly  156.  See  Adams  v.  Helent 

delivered,  no  acceptance  need  be  shown,  do  Mo.  468.    Delivery  after  the  time  is  a 

Nichols  V.  Morse,  100  Mass.  523 ;  Barton  waiver  of  damages  for  refusal  to  receive 

V,  McKelway,  22  N.  J.  L.  165.    After  in-  within    the    time    limited.    Gibbons    «u 

spection  and  acceptance,  the  buyer  can-  United  States,  2  Ct  of  CI.  421.    In  Ruflbe 

not,  in  general,  change  his  mind  and  re-  v.  United  States,  15  Ct  of  CI.  291,  the 

ject    Carondelet  Iron  Works  v.  Moore^  contract  was  for  from  500  to  800  cords  of 

78  111.  65,  69.    See  anU  {  966,  note  23;  wood  for  a  military  post,  to  be  delivered 

i  977,  note  29.  on   the  ground  where  cut  and  corded. 

Receipt  may  become  Acceptance  by  The  contractor  tendered  the  wood,  and 

Waiver  of   Objections. — Such    waiver  the  officers  measured  and  inspected  it 

may  be  inferred  from  delay  to  object  Before  it  was  removed  or  paid  for,  part  of 

ilaylord  Manufacturing  Co.  o.  Allen,  58  N.  it  was  stolen.    It  was  held  that  the  delivery 

Y.  515 ;  Reed  v.  Randall,  29  N.  Y.  858 ;  had  been  completed,  and  the  loss  must  fall 

Paige  V,  McMillan,  41  Wis.  837 ;  Barton  on  the  govemmebt    A  sale  of  part  of  the 

V.  Kane,  17  Wis.  37 ;  S.  C,  18  Wis.  262;  property  by  the  buyer  is  an  acceptance. 

Kahii  V.  Klabunde,  50  Wis.  235 ;  Hadley  Hill  v.  McDonald,  17  Wis.  97.  In  Brown- 

r  Prather,  64  Ind.  137  ;  Watkins  v.  Paine,  lee  v,  Bolton,  44  Mich.  218,  the  contrad 

67  Ga.  50;  Gaff  v.  Homeyer,  59  Mo.  845;  was  for  cedar  poets,  to  be  delivered  on 

Owens  V.  Siurges,  67  111.  866.    Although  board  of  vessels  to  be  provided  by  the 

acceptance,  without  objection  after  inspeo-  buyer. .  It  was  held  that  the  poet*  must 
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In  Parker  v.  Palmer,  (Q  the  purchaser,  after  seeing  fresh  sampler 
drawn  from  the  bulk  of  rice  purchased  by  him,  which  were  j^^„  ^^ 
inferior  in  quality  to  the  original  sample  by  which  he  p»*«"«'- 
bought  it,  offered  the  rice  for  sale  at  a  limited  price  at  auction,  but  the 
limit  was  not  reached,  and  the  rice  not  sold.  He  then  rejected  it  as 
inferior  to  sample ;  but  held,  that  by  dealing  with  the  rice  as  owner, 
after  seeing  that  it  did  not  correspond  with  the  sample,  he  had  waived 
any  objection  on  that  score. 

In  Stmders  v.  Jameson,  (m)  it  was  proven  that  by  the  custom  of  the 
Liverpool  corn-market,  the  buyer  was  only  allowed  one  auidew ». 
day  for  objecting  that  corn  sold  was  not  equal  to  sample,  '^^^e^o'^- 
after  which  delay  the  right  of  rejection  was  lost.     Rolfe,  B.,  held  that 
this  was  a  reasonable  usage,  binding  on  the  purchaser. 

§  1052.  In  Chapman  v.  Morton,  (n)  a  cargo  of  oil-cake  was  shipped 
by  the  plaintiffs,  from  Dieppe  to  the  defendant,  a  mer-  chapman ». 
chant,  at  Wisbeach,  in  Cambridgeshire.  On  its  arrival,  ^^**''*<>'*- 
in  December,  1841,  the  defendant  made  complaint  that  it  did  not  cor- 
respond with  the  sample.  He,  however,  landed  a  part  for  the  pur- 
pose of  examination,  and  considering  it  not  equal  to  sample,  landed  the 
whole,  lodged  it  in  the  public  granary,  and  on  the  24th  of  January, 
1842,  wrote  to  the  plaintifis  that  it  lay  there  at  their  risk,  and  required 
them  to  take  it  back,  which  they  refused  to  do.  Some  intervening 
negotiations  took  place  without  result,  and  in  May,  1842,  the  defend- 
ant wrote  to  the  plaintiffs  that  the  oil-cake  was  lying  in  the  granary  at 
their  disposal,  and  that  if  no  directions  were  given  by  them,  he  would 
sell  it  for  the  best  price  he  could  get,  and  apply  the  proceeds  in  part 
satisfaction  of  his  damage.  The  defendant  had  paid  for  the  cargo  by 
acceptances,  before  its  arrival,  and  had  taken  up  these  acceptances, 
which  were  held  by  third  parties.  The  plaintiffs  replied  that  they 
considered  the  transaction  closed.  In  July  following,  the  defendant 
advertised  the  cargo  for  sale  in  his  oum  name,  and  sold  it  in  his  oton 
name,  to  a  third  person.  On  these  facts  it  was  held,  that  the  defend- 
ant had  accepted  the  cargo.  Lord  Abinger  said  :  ^'  We  must  judge 
of  men's  intentions  by  their  acts,  and  not  by  expressions  in  letters, 
which  are  contrary  to  their  acts.  If  the  defendant  intended  to  repudi- 
ate the  contract,  he  ought  to  have  given  the  plaintiffi  distinct  notice  at 

be  accepted  or  rejected  at  the  place  of        (l)  4  B.  A  Aid.  387. 
shipment,  and  the  buyer  could  not  inspect        (m)  2  G.  &  K.  557. 
and  r^ect  at  the  end  of  the  voyage.  (»)  11  M.  &  W.  534. 
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ODoe  that  he  repudiated  the  goocls,  and  that  on  each  a  day  he  should 
sell  them  by  such  a  persoD,  for  the  benefit  of  the  plaiotiffs.  ^  The 
plaintiffd  could  then  have  called  on  the  auctioneer  for  the  proceeds  of 
the  sale.  Instead  of  taking  this  course,  the  defendant  has  exposed 
himself  to  the  imputation  of  playing  fast  and  loose,  declaring  in  his 
letters  that  he  will  not  accept  the  goods,  but  at  the  same  time  prevent- 
ing the  plaintifis  from  dealing  with  them  as  theirs.'^  Parke,  B., 
thought  that  there  was  no  acceptance  by  the  defendant  down  to  the 
month  of  May,  ''but  the  subsequent  circumstances  of  his  offering  to 
sell,  and  selling  the  cargo  in  his  own  name,  are  very  strong  evidence 
of  his  taking  to  the  goods,  which  will  not  deprive  him  of  his  cross- 
remedy  for  a  breach  of  warranty,  but  whereby  the  property  in  the 
goods  passed  to  him,  wliich  may  be  considered  as  having  been  again 
offered  to  him  by  the  plaintiffs'  letter  in  the  month  of  May."  Alder- 
son  and  Rolfe,  BB.,  concurred. 

§  1053.  The  question  whether  on  the  sale  of  specific 
cept^here^  goods  the  purchascr  may  refuse  acceptance  because  they  do 
igreo  w?th^  not  corrcspoud  with  sample,  is  discussed  post  Book  V., 
"""*•  Part  II.,  Ch.  I. 

The  cases  of  Heilbutt  v.  Hickson,  ante  §  974,  and  Mody 
anoe  ba^^n    V.  Gregson,  ante  §  1003,  are  authorities  to  show  under 
pie  may  be  ro-    \vhat  clrcumstances  an  acceptance  may  be  retracted  if  the 
sample  itself  is  deceptive. 

6.  Notice   of  Rejection. — ^When  the  majbewaivedbya/j^reementof  the  parties 

purchaser  refuses  to  accept  goods  because  as  expressed,  or  as  implied  from  ciicum- 

not  equal  to  sample,  in  general,  notice  of  stances.    Wartman  v.  Breed,  117  Mass. 

non-acceptance  is  requisite,  but  such  notice  1 8 ;  Suit  v.  Bonnell,  33  Wis.  ISO. 
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Payment  absolute  or  conditional....  1054 
"  Cash,  with  option  of  bill."  "  Bill, 

with  option  of  cash" 1054 

Buyer  not  entitled  to  wait  for  de- 
mand  , 1055 

Buyer  must  pay  even  if  goods  are 

destroyed  before  he  gets  delivery, 

where  property  lias  passed  to  him,  1055 

And  even  where  property  has  not 

passed,  if  he  has  assumed  risk  of 

delivery 1056 

Tender  valid  before  writ  issued 1056 

Where  price  payable  only  after  de- 
mand, reasonable  time  allowed 

to  fetch  money 1057 

Mode  of  payment — good  when  in 
accordance  with  vendor's  request,  1059 

Money  sent  by  post 1059 

Set-off  in  account  stated  same  as 

payment 1062 

Not  so  in  ordinary  accounts  current,  1062 
Tender  is  equivalent  to  payment^..  1063 

Requisites  of  valid  tender 1063 

Production  of  the  money  may  be 

waived 1064 

r&^es  cited 1064 

Examples  of  sufficient  waiver 1065 

Opporuinity  must  be  given  to  ex- 
amine and  count  the  money.  .....  1066* 

In  what  coin  to  be  made 1066 

Waiver  of  obji'ction   to  qutUity  of 

money 1067 

Tender  of  more  than  is  due 1068 

Demand  for  change 1068 

Tender  of  part  of  entire  debt  not 

valid 1069 

Tender  of  balance  due  after  set-off 

not  allowable 1072 

Tender  must  be  unronditional 1073 

Buyer  cannot    demand    admission 

that  no  more  is  due 1074 

But  may  exclude  any  presumption 

against  himself 1074 

Tender,  with  protest 1077 

Whether   at    common   law  debtor 

could  demand  receipt? 1078 

Statute  16  aud  17  Vict.,  c  69 1079 

Stamp  Act,  1870 1080 


8E0. 

Receipt  by  a  third  party 1080 

Tender  bars  action,  and  not  merely 

damages 1080 

Payment  by  bill  or  note 1081 

Presumed  conditional  until  contrary 

shown 1081 

Payment    not  always    '^  satisfaction 

and  discharge" 1081 

Is  absolute  when  made,  but  defeasible  1082 
Payment    absolute    where    vendor 

elects  to  take  bill  instead  of  cash,  1082 
Taking  check  is  not  such  election...  1088 
But   may  operate  as  absolute  pay- 
ment, if   drawer  prejudiced    by 

undue  delay  in  presentment 1083 

Presentment  of  foreign  check 1088 

Bills  of  Exchange  Act,  1882 1083 

Where  bill  taken  in  absolute  pay- 
ment, buyer  no  longer  owes  prieCf  1083 
Vendor  must  account  for  bill   re- 
ceived in  conditional  payment  be- 
fore he  can  sue  for  price 1084 

Rules  of  pleading  in  such  case 1084 

Reason   why  vendor  must  account 

for  bill 1085 

Conditional  payment  becomes  abso- 
lute if  vendor  passes  away  bill 

without  endorsement  1085 

Bill  or  note  given  by  buyer,  not  his 

own,  nor  endorsed  by  him 1087 

Vendor  must  show  due  diligence  in 
preserving  buyer's  rights  against 

all  parties  to  the  bill 1087 

Or  buyer  will  be  discharged  from 

payment  of  price 1087 

Buyer  entitled  to  same  notice  of  dis- 
honor as  if  he  had  put  his  name 

on  the  bill 1089 

Country  bank-notes , 1089 

Vendor  cannot  recover  price  after 

loss  of  bill  given  in  payment 1090 

Or  after  alteration  of  it  so  as  to  pre- 
judice buyer's  rights 1090 

Vendor  may  bring  action  on  lost  bill,  1091 
Where  bill   is  given  as  collateral 

security — vendor's  duty .    .  1092 

Where  buyer  for  cash,  paid  in  ven- 
dor's own  dishoiiofed  note.«.,«,««,.  1092 
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8Ea 
Where  bills  are  given  for  which 

buyer  is  not  to  be  responsible 1093 

Where  foreed  securities  are  given,  1093 
Securities  known  by  the  buyer  to 

be  worthless 1093 

Sale  for  ''approved  bills" 1094 

Payment  to  agent ^ 1095 

Who  are  agents  to  receive  payment, 

factors,  brokers,  shopmen,  &c 1095 

Purchaser  from    an    agent  cannot 

pay    principal   so  as    to  defeat 

agents  lien 1098 

Payment  to  agent  must  be  in  money, 

in  usual  course  of  business 1099 

Dd  credere  commission  makes  no 

difference  on  this  point 1099 

Auctioneer  has  no  authority  to  take 

accepted  bill  as  cash 1100 

But  eemble,  may  take  check 1100 

Payment  by  set-off,  where  agent  in 

possession  represents  himself  as 

owner 1101 

Appropriation  of  payments— debtor 

has  the  right  to  elect 1103 

Creditor  cannot,  till  debtor  has  had 

an  opportunity 1103 


Appropriation  by  debtor  may  he 
implied » 

Where  an  account  current  is  kept^ 

Creditor  may  apply  payment,  when 
debtor  does  not  appropriate 

Even  to  debt  which  he  could  not  re- 
cover by  action 

But  it  must  be  to  a  really  existent 
debt ..... 

Creditor's  election  not  determined 
till  communicated  to  debtor 

Pro  rata  appropriation  of  payment, 

American  rules  where  bills  or  notes 
given  in  payment 

Rule  in  New  York 


French  law  on  that  point 

Appropriation     of     payments     by 

French  Code 

Tender    under  French  law^. 

Roman  law  on  the  subject  of  this 

chapter 

In  Rome,  payment  by  whomsoever 

made  discharged  debtor. 

At  common  law,  qucere, 

AceeptUatiOf    or   factitious    payment 

and  relesbe ^ 


1104 
1105 

1106 

1106 

1107 

1108  ' 
1109 

1110 
1110 
1111 

1112 
1113 

1114 

1115 
1115 

1116 


§  1054.  The  chief  duty  of  the  buyer  in  a  ooutract  of  gale  is  to  pay 
the  urice  in  the  manuer  aereed  on.  The  terms  of  the  sale 

Payment  abeo'  , 

lute  or  condi-  may  require,  1st,  an  absolute  payment  in  cash,  and  this  is 
always  implied  when  nothing  is  said ;  or,  secondly,  a  con- 
dUional  payment  in  promissory  notes  or  Scceptances ;  or  3dly,  it  may 
be  agreed  that  credit  is  given  for  a  stipulated  time,  without  payment, 
either  absolute  or  conditional.  In  the  first  two  cases,  the  buyer  is 
bound  to  pay,  if  the  vendor  is  ready  to  deliver  the  goods,  as  sooo  as 
the  contract  is  made;  but  in  the  last  case  he  has  a  right  to  demand 
possession  of  the  goods  without  payment.  ^ 

[Frequently,  also,  the  terms  of  payment  are  *^  cash  less  discount  at 
^     ^  ^  ^      a  fixed  date,  with  option  of  bill,"  or  vice  versa,  "  bill, 

•*  Cash,  with  , 

opUonof  biu.**  with  optiou  of  cash  less  discount.'^     Id  the  former  case, 
BUI,  with  op-  the  seller  can  sue  for  the  price  of  goods  sold  and  de- 
livered immediately  on  the  buyer's  refusal  to  accept  at 


tion 


1.  The  effect  of  payment  on  passing  of 
property  in  the  goods  has  been  considered 
wUe  i  334,  ei  seq. ;  i  425,  ei  seq.  Payment 
as  a  condition  precedent  or  concurrent  has 
been  discussed  an/e  {  897,  note  23;  J  1016. 
8ee  Bobison  v.  Tyson,  46  Penna.  287, 273; 
Ktmkle  v.  Iditchell,  66  Penna.  100.    Ac- 


ceptance of  payment  without  objecting 
that  it  is  not  made  seasonably  will  be  » 
waiver  of  that  objection.  Adams  v.  Helm, 
55  Mo.  468.  Where  credit  is  given,  the 
buyer  is  entitled  to  immediate  possession. 
Leonard  v.  Davis,  1  Black  476,  483. 
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the  date  fixed.  In  the  latter,  the  seller  cannot  sue  for  the  price  of 
goods  sold  and  delivered,  until  the  due  date  of  the  bill  drawn  by  him, 
even  although  the  buyer  has  refused  to  accept  it,  but  he  may  bring  a 
special  action  against  the  buyer  for  non-acceptance  of  the  bill.]  (a) 

§  1055.  The  rule  of  the  common  law  is  that  a  man  bound  to  pay 
has  no  right  to  delay  till  demand  made,  but  must  pay  as  ^t  common 
soon  as  the  money  is  due,  under  peril  of  being  sued :  and  {found  to*pay 
it  has  already  been  stated  (6)  that  the  vendor,  in   the  j^  wiirfo"^ 
absence  of  a  stipulation  to  the  contrary,  is  not  bound  to  ^^^' 
send  or  carry  the  goods,  nor  to  all^e  or  prove  in  an  action  against  the 
buyer  anything  more  than  a  readiness  and  willingness  to  deliver.     It 
therefore  follows  that  as  soon  as  a  sale  is  completed  by  mutual  assent, 
and  no  time  given,  the  buyer  ought  at  once  to  make  payment,  if  the 
goods  are  ready  for  delivery,  without  waiting  for  a  demand,  and  that 
an  action  is  maintainable  against  him  for  the  price  if  he  fails  to  do 
so.  (c)  2 

§  1056.  In  cases  where  the  property  has  passed,  the  buyer  must  pay 
the  price  according  to  the  terms  agreed  on,  even  if  £he  guyermust 
goods  are  destroyed   in  the  vendor's  possession,  as  has  JSJaTde-*' 
alreiidy  been  pointed  out  ante  §  313,  et  aeq.    The  goods  are  he  ge^s  Seiw? 
at  the  buyer's  risk ;  they  are  his  goods  from  the  moment  the  pro'por?y  iim 
property  passes,  and  the  price  is  due  to  the  vendor,  who  p»*»®<i  ^  *»*«"» 
simply  holds  the  goods  as  baifee  for  the  buyer  in  such  a  case,  {d)    And 
even  where  the  property  has  not  passed,  and  the  price  is  ^^  ^^^^ 
to  become  payable  only  on  delivery,  yet  if  the  buyer  has  as-  J^l,'^,^? ^J5to9[ 
sented  to  assume  the  risk  of  delivery,  he  must  pay  the  iu^S'ed^ilkof 
price  if  the  goods  are  destroyed  before  delivery  (e)  {ante  §§  ^^^^^^'y- 
373-375.) 

In  Briggs  v,  Calverley,  (/)  the  vendor  attempted  to  go  one  step 

(a)  This  was,  in  effect,  the  ruling  of  Davis,  &c.,  Co.  v.  McGinn  is,  45  Iowa  538 ; 

Oockbum,  C.  J.,  at  Nisi  Prins,  in  Ander-  Bishop  t>.  Woodruff,  3  N.  J.  L.  Ill,  [519]  ; 

son  V.  The  Carlisle  Horse  Clotliing  Co.,  King  v.  Finch,  60  Ind.  420 ;  Smith  «. 

21  L.  T.  (N.  S.)  760,  where  he  explains  Foster,  5  Oreg.  44. 

the  two  earlier  decisions  of  Mussen  o.  (d)  Rugg  v.  Minett,  11  East  210;  anU 

Price,  4  East  147,  and  Bugg  v.  Weir,  16  i  368. 

a  B.  (N.  S.)  471.  («)  Castle©. Playford,  L.  R.,  6  Ex.  165 

(6)  Ante  i  1018.  7  Ex.  98 ;  Martineau  v.  Kitching,  L.  B^ 

(e)  1  Wms.  Saund.  33  b,  n.  2.  7  Q.  B.  436. 

2.  See  ante  2  1018,  note  6 ;  {  1022,  note  (/)  8  T.  B.  629. 
10.    Banders  v.  Norton,  4  T.  B.  Mon.  464 ; 
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further,  and  to  reject  a  tender  of  the  price  because  not 
befoxTwrit        made  till  after  he  had  instructed  his  attorney  to  sue  <iut  a 

latitat  against  the  buyer,  and  after  the  attorney  had  a|»- 
plied  for  the  writ,  but  before  the  writ  was  actually  issued.  Lord  Ken- 
yon,  C.  J.,  said  it  was  impossible  to  contend  that  the  tender  came  too 
late,  '^  having  been  made  before  the  commencement  of  the  suit/'  ^ 

§  1057.  But  the  contract  sometimes  provides  that  the  payment  is 
^^        .    ,     only  to  be  made  aflter  demand  or  notice,  and  wlien  this  is 

Where  pnoe  Is  •'  ' 

aiteJdemand  *^®  ^^>  ^  reasonable  time  must  be  allowed  fcr  the  buyer 
iTm^aHowcd  *^  ^^^^'^  ^^^  moucy.  In  Brighty  r.  Nofton,  {g)  where  a 
moMy.**^*  bill  of  sale  provided  that  payment  should  be  made  in  ten 
Briffhtyv.  years,  or  ^^at  such  earlier  day  or  time  as  the  defendant 
Norton.  should  appoint  by  notice  in  writing  sent  by  post,  or  de- 

livered to  the  plaintiff  or  left  at  his  house  or  last  place  of  abode,"  it 
was  held  that  a  notice  served  at  noon  to  make  payment  in  half  an  hour 
was  not  a  reasonable  notice,  the  judges  concurring  in  this,  though  agree- 
ing that  it  was  difficult  to  say  in  general  what  would  be  a  reasonable 
time.  4 

§  1058.  In  Toms  v.  Wilson,  (A)  it  was  held  by  the  Queen's  Bench, 
Tomsv.wu-  ^^^  '°  error  by  the  Exchequer  Chamber,  that  a  promise  to 
■****•  pay  '* immediately  on  demand"  could  not  be  construed  80 

as  to  deprive  the  debtor  of  an  opportunity  to  get  the  money  which  he 
may  have  in  bank  or  near  at  hand ;  and  Blackburn,  J.,  said  that  *'  if 
a  condition  is  to  be  performed  immediately,  or  on  demand,  that  means 
that  a  reasonable  time  must  be  given,  according  to  the  nature  of  the 
thing  to  be  done."  (i) 

And  in  Massey  v.  Sladen  {k)  where  the  promise  was  to  pay  ^'  in- 

3.  Tender  After  Suit    Commenced  it  did  not  indade  seventy  cents  costs  of  a 

Must  Include  Costs. — Eaton  v.  Wells,  suit  of  which  the  debtor  had  no  knowl- 

22  Hun  123.     Where  tender  is  made  after  edge. 

suit  brought,  if  the  debtor  does  not  know  (g)  32  L.  J.,  Q.  B.  38 ;  3  B.  &  S.  30S. 

of  the  suit,  and  the  creditor  does  not  ap-  4.  Bass  v.  White,  65  N.  Y.  565.    In 

prise  him  of  it,  the  tender  will  be  valid  this  case  delivery  was  tendered  at  a  late 

though  the  costs  are  not  included.    Has-  hour  on  Saturday,  and  no  time  for  de- 

kell    V,   Brewer,    11    Me.  258.    But  in  livery  having  been  previously  fixed,  it 

Wright  V,  Behrens,  39  N.  J.  L.  413,  the  was  held  that  the  buyer  was  entitled  to 

only  action  taken  by  plaintiflT's  attorney  pay  on  Monday. 

had  been  to  draw  a  summons  which  was  {h)  4  B.  &  &  442^  455;  32  L.  J.,  Q.  B. 

lying  on  bis  table  and  had  not  been  de-  33,  382. 

livered  to  the  slieriflf!    Yet  it  was  held  (t)  Com.  Dig.,  tit.  Conditions,  Q  5. 

that  the  tender  was  not  sufficient,  because  (k)  L.  B.,  4  £z.  13. 
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Btantly  on  demand  and  without  delay  on  anj  pretence  Masseyv. 
whatever/'  and  demand  might  be  made  by  giving  or  leath  siaden. 
ing  verbal  or  wriUea  notice  for  him  at  his  place  of  burinees,  held,  that  in 
the  party's  absence,  reasonable  time  must  be  given  for  the  notice  left 
at  his  place  of  business  to  reach  him. 

§  1059.  As  to  the  mode  of  payment,  the  buyer  will  be  discharged  if 
he  make  payment  in  accordance  with  the  vendor's  request,  payment  good 
even  if  the  money  never  reach  the  vendor's  hands ;  as  if  mSo^Ss-'' 
it  be  transmitted  by  post  in  compliance  with  the  vendor's  ?eSffl^**^ 
directions  and  be  lost  or  stolen.  (^)  6    But  Lord  Kenyon  Money  sent  bj 
held  that  a  direction  to  send  by  post  was  not  complied  ^'^^^ 
with  by  the  delivery  of  a  letter,  with  the  remittances  enclosed,  to  the 
bellman  or  postman  in  the  street,  but  should  have  been  put  into  the 
general  post-office  or  a  receiving  office  authorized  to  receive  letters  with 
money,  (m) 

§  1060.  In  Caine  v.  Coulson,  (n)  the  plaintiflF's  attorney  wrote  to 
the  defendant  to  remit  the  balance  of  the  account  due  to  G^in««, 
the  plaintiflF,  with  13«.  4d  costs.  The  defendant  remitted  Co»**«»- 
by  post  a  banker's  bill  payable  at  sight  for  the  amount  of  the  account 
without  the  costs.  The  next  day  the  attorney  wrote  refusing  to  accept 
the  bill  unless  the  13s,  4d.  were  also  remitted.  The  defendant  refused, 
and  action  was  brought;   but  the  attorney  kept  the  banker's  bill, 

(l)  Warwick  v.  Noakes,  Peake  68,  98.  tracts   providing  for  payment  in  some 

6.  Payment     Transmitted     in     the  other  manner  than  by  cash  are  not  un- 

Manner  Directed  by  the  Creditor  is  at  usual.    Where  the  buyer  has  an  option 

His    Risk. — Wakefield    v,    Lithgow,    3  to  pay  before  a  certain  day,  in  goods  or 

Mass.  249 ;    Morgan  v.  Bichardson,   13  other  property,  his  option,  like  any  other 

Allen   410;   Qnmey  v,  Howe,  9  Gray  agreement  to  deliver,  will  be  at  an  end, 

404.    But  if  sent  by  mail  wichout  the  unless  performed  before  the  expiration  of 

creditor's  order,  it  is  at  the  ribk  of  the  the  time  limited.    After  the    date   the 

debtor.    Gumey  o.  Howe,  12  Gi-ay  348 ;  creditor  can  exact  cash.    Church  v.  Fet- 

Firet    National    Bank  of  Bellefonle  v.  erow,  2  Penna.  (P.  &  W.)  801 ;  Roberts 

McManigle,  69  Penna.   156.    Where  a  r.  Beatty,  2  Penna.  (P.  &  W.)  63;  Flem- 

debtor   in    payment   of    his    debt   sent  ing  v.  Potter,  7  Watts  380;  Grieve  v. 

money,  by  permission  of  the  creditor,  to  Annin,  6  N.  J.  L.  463 ;  Lent  v,  Paddel- 

a  third  person,  it  was  held  that  he  was  ford,  10  Mass.  230,  239;  Stone  v,  Nichols, 

bound  to  notify   the  creditor.      And  a  43  Mich.  16;  Davis  Sewing  Machine  Co. 

letter  sent,  which  did  not  reach  the  cred-  v.  McGinnis,  45  Iowa  538,  540. 

itor,  stating  that  the  money  would  be  (m)  Hawkins  v.  Butt,  Peake  186,  248. 

sent,  but  not  sUting  how  soon,  was  held  (n)  1  H.  &  C.  764;  32  L.  J.,  Ex.  97. 

no  notice.    Holland  v.  I^ns,  56  Ga.  56.  And  see  Hardman  v.  Bellhoose^  9  M.  A 

Special    Mode   of    Payment— Con-  W.596. 
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although  he  did  not  cash  it  The  jury  found  that  the  attorney  had 
waived  any  objection  to  the  remittance  not  having  been  made  in  cash, 
and  only  objected  because  the  costs  were  not  paid.  Held,  that  the 
payment  was  good,  on  the  ground  that  it  was  the  attorney's  duty  to 
return  the  banker's  bill  if  he  did  not  choose  to  receive  it  in  payment. 
Martin,  B.,  said  of  the  attorney's  conduct,  ''  He  says  one  thing,  but 
he  does  another ;  he  kept  the  banker's  draft.  It  seems  to  me  to  be 
common  sense  to  look  at  what  is  done,  and  not  to  what  is  said."  This 
case  was  distinguished  by  Pollock,  C.  B^  in  giving  his  decision,  from 
Gordon  v.  Strange,  (o)  and  Hough  r.  May,  {p)  which  will  presently 
be  noticed,  on  the  ground  that  in  this  case  the  creditor  ordered  the 
money  remiUedy  which  the  learned  Chief  Baron  said  was  of  the  very 
essence  of  the  question. 

§  1061.  In  Eyies  v.  Ellis,  {q)  both  parties  kept  an  account  at  the 
same  bankers,  and  the  plaintiff  directed  the  amount  to  be 

^''  paid  there.    The  defendant  ordered  the  banker  to  put  (he 

amount  to  the  plaintiff's  credit  on  Thursday,  which  was  done,  and  the 
defendant  so  wrote  to  the  plaintiff  on  Friday,  but  the  plaintiff  did  not 
get  the  letter  till  Sunday.  On  Saturday  the  banker  failed.  Held,  a 
good  payment,  although  the  defendant,  when  the  money  was  trans- 
ferred on  the  banker's  books,  had  already  overdrawn  his  account. 

In  Gordon  v.  Strange,  (r)  the  defendant  sent  a  post-office  order  in 
Gordon ».  payment  of  a  debt  due  to  the  plaintiff,  wUIumt  any  diree- 

stnuige.  fioYi  from  the  plaintiff.     The  order,  by  mistake,  was  made 

payable  to  Frederick  Gordon  instead  of  Francis  Qt)rdon.  The  plain- 
tiff did  not  get  it  cashed,  although  he  was  told  by  the  person  who 
kept  the  post-office  that  the  money  would  be  paid  to  him  if  he  would 
sign  the  name  of  the  payee,  as  there  was  no  one  of  the  same  name  in 
the  neighborhood.  The  plaintiff  brought  action,  without  returning 
the  post-office  order.  The  sheriff  told  the  jury  that  the  plaintiff  hav- 
ing kept  the  order,  with  a  knowledge  that  he  might  get  the  money 
for  it  at  any  time,  was  evidence  of  payment,  although  he  was  not 
bound,  when  he  first  received  it,  to  put  any  name  on  it  but  his  own. 
Held,  a  wrong  direction,  '^  the  defendant  had  no  right  to  give  the 
plaintiff  the  trouble  of  sending  back  a  piece  of  paper  which  he  had  no 
right  to  send  him." 

(«)  1  Ex.  477.  (q)  4  Bing.  112. 

(p)  4  Ad.  A  £.  994.  (r)  1  Ex.  477. 


PART  in.]  PAYMENT  AND  TENDER.  925 

§  1062.  If  the  buyer  has  stated  an  acconnt  with  the  vendor^  in 
which  the  vendor  has,  by  mntual  agreement,  received  8etK>ir  in  ac- 
credit for  the  amount  of  the  goods  sold,  as  a  set-off  against  JSmo'^piS- 
items  admitted  to  be  due  by  the  vendor  to  the  buyer,  this  "*®°** 
iH  equivalent  to  an  actual  cash  payment  by  the  buyer  of  the  price  of 
the  goods.  The  principle  was  thus  explained  by  Lord  Campbell,  in 
a  case  which  involved  the  necessity  of  a  stamp  to  a  written  agreement, 
offered  in  proof  of  a  plea  of  payment.  («)  "  The  way  in  which  an 
agreement,  to  set  one  debt  against  another  of  equal  amount,  and  dis- 
charge both,  proves  a  plea  of  payment  is  this :  if  the  parties  met,  and 
one  of  them  actually  paid  the  other  in  coin,  and  the  other  handed  back 
the  same  identical  coin  in  payment  of  the  cross-debt,  both  would  be 
paid.  When  the  parties  agree  to  consider*  both  debts  discharged  with- 
out actual  payment,  it  has  the  same  effect,  because,  in  contemplation 
of  law,  a  pecuniary  transaction  is  supposed  to  have  taken  place  by 
which  each  debt  was  then  paid."  ^  A  written  memorandum  of  such 
a  transaction  was  therefore  held  to  be  a  receipt  requiring  a  stamp. 
The  cases  establishins:  the  above  principle  as  to  accounts 

°  *^  '    ,      .  .     Bole  not  ap- 

stated,  are  quite  numerous  ;(^)  but  the  rule  is  not  appli-  piic»bieto 
cable  to  ordinary  accounts  current,  with  no  agreement  to  ^^**  ®"^ 
set  off  the  items,  (u) 

§  1063.  In  the  absence  of  any  of  these  special  modes  of  payment^ 
it  is  the  buyer's  duty,  under  the  contract,  to  make  actual 
payment  in  cash,  or  a  tender  of  payment,  which  is  as  equivalent  to 
much  a  performance  and  discharge  of  his  duty  as  an 
actual  payment.  7 

(8)  LiviDgstone  v.  Whiting,  15  Q.  B.  Smith  v.  Page,  15  M.  &  W.  683 ;  Satton 

722 ;  19  L.  J.,  Q.  B.  528.  v.  Page,  3  C.  B.  204;  Clark  v.  Alexander, 

6.  Payment  by  Agreement    to  Set  8  Scott  N.  B.  147 ;  Scholey  v.  Walton,  12 

Off  Mutual  Claims.— In  Strong  v.  Ken-  M.  &  W.  610 ;  Worthington  v.  Grims- 

nedy,  40  Mich.  827,  the  debtor  gave  his  ditch,  7  Q.  B.  479;  Stardy  v.  Amaud,  3 

creditor  a  horse  to  sell,  and  apply  the  T.  B.  599. 

proceeds  to  the  debt.    The  creditor,  in-        (u)  Cottom  v.  Partridge,  4  M.  A  G. 

stead  of  sellmg,  exchanged  the  horse.    It  271 ;  and  see  ante  {{  192-194. 
was  held  that  the  transaction  constituted        7.  A     Sale     Implies     Pajrment    in 

a  payment  on  the  debt  to  the  extent  of  Money. — In    Wabash    Elevator   Co.    «. 

thd  value  of  the  property,  and  was  not  Bank  of  Toledo,  23  Ohio  St.  811,  319» 

the  basis  of  a  8e^off.  where  a  creditor  bargained  for  tlie  pur< 

{t}  Owens  V.  Denton,  1  Gr.,  M.  &  B.  chnse  of  his  debtor's  grain,  and  having 

711 ;  Callendar  9.  Howard,  10  G.  B.  290;  obtained  possession  refused  to  pay  except 

Anliby  v,  James,  11  M.  A  W.  542 ;  Mc-  by  credit  on  the  debt,  it  was  held  that  the 

Kellar  v.  Waliaoe^  8  Moo.  P.  C.  878;  buyer  had  obtained  possession  with  th« 
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A  tender  is  only  validly  made  when  the  buyer  produces  and  offers 
BequMt«flof  ^^  ^'^®  vendor  an  amount  of  money  equal  to  the  price  of 
valid  tender,  ^jj^  goods.  But  the  actual  productiou  of  the  money  may 
be  dispensed  with  by  the  vendor.  The  courts,  however,  have  beea 
rigorous  in  requiring  proof  of  a  dispensation  with  the  production  of 
the  money.  8 

§  1064.  In  Dickinson  v.  Shee^  (x)  the  debtor  went  to  the  attorney 
Waiver  of  pro-  ^^  ^^^  Creditor,  saying  he  was  ready  to  pay  the  balance  of 
monly"!  **'  ^^  ^^^  account,  £6  6«.,  and  the  attorney  said  he  could  not 
DioUnaonv.  ^^^  ^^^^  Sum,  the  claim  being  above  £8.  Held,  not  a 
^^^*  good  tender,  because  the  money  was  not  produced,  and 

the  defendant  had  not  dispensed  with  the  production ;  "  if  he  saw  it 
produced,  he  might  be  induced  to  accept  of  it.'' 

In  Leatherdale  v.  Sweepstone,  (y)  the  defendant  offered  to  pay  the 
i/eatherdiue  V.  p'^intiff,  and  put  his  hand  into  his  pocket,  but  before  the 
SwoepHtone.  moncy  could  be  produced  the  plaintiff  left  the  room. 
Held,  by  Lord  Tenterden,  to  be  no  tender. 

In  Thomas  v.  Evans,  (z)  the  plaintiff  called  at  his  attorney's  office 
Thomas «.  *^  rcceivc  money,  and  was  told  by  the  clerk  that  he  had 
Evans.  £|o  for  him,  which  had  been  left  by  the  attorney  to  be 

paid  to  him.  The  plaintiff,  who  wrongly  supposed  that  a  larger  sum 
had  been  collected  for  him,  said  he  would  not  receive  the  £10.  The 
clerk  did  not  produce  the  money.     Held,  no  tender. 

In  Finch  v.  Brook,  (a)  in  the  Common  Pleas,  in  1834,  the  defend- 
Finch  V.  *^°^'®  attorney  called  on  the  plaintiff  and  said :  "  I  have 

^■^^-  come  to  pay  you  £1  128.  5d.,  which  the  defendant  owes 

you,"  and  put  his  hand  in  his  pocket ;  whereupon  the  plaintiff  said : 

fraudalent  intent  of  not  paying  for  the  417;  Sheredine  v.  Qaal,  2  Dall.  190; 
property,  and  the  seller  could  reclaim  it.  Potts  v.  Plaisted,  80  Mich.  149. 
Day,  J.,  said  that  even  if  there  had  been  The  Debtor  need  not  go  out  of  the 
no  fraud,  *'  if  the  sellers  understood  it  to  State  where  the  Debt  was  Incurred 
be  a  sale  for  cash,  and  the  buyers  under-  to  make  Tender. — AUsliouse  v.  Ramsay, 
stood  it  to  be  in  payment  of  a  debt,  the  6  Whart.  331  ;  Smith  v.  Smith,  25  Weed. 
minds  of  the  parties  did  not  meet,  and  405;  &€.,  2  Hill  351 ;  Tasker  v.  Bart- 
there  was  no  agreement  or  contract  of  lett,  5  Cush.  359;  QUI  v.  Bradley,  21 
sale."  See  Allen  9.  HartEeld,  76  111.  358,  Minn.  15,  20. 
Btated  ante  i  348,  and  see  po8t  {  1092,  note.  (x)  4  Esp.  08. 

8.  Actual  Production  of  the  Money  (y)  3  G.  A  P.  842. 

is    Essential    to    a    Tender,    Unless  (s)  10  £ast  101. 

Waived.— A  mere  offer  to  pay  is  not  a  (a)  1  Bing.  N.  C.  253.    See,  howevo^ 

tender.    Harmon  v.  Magee,  57  Miss.  410,  Maber  v.  Maber,  L.  B.,  2  Ex.  153» 
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'^  I  can't  take  it ;  the  matter  is  now  in  the  hands  of  my  attorney.' 
The  money  was  not  produced.    Held,  no  tender.    The  facts  were 
foujid  on  a  special  verdict^  and  the  judges  said  that  the  jury,  on  the 
facts,  would  have  been  justified  in  finding  a  dispensation,  and  the 
court  would  not  have  interfered.    Vaughan,  J.,  said  that  Sir  James 
Mansfield,  who  had  held,  in  Lockyer  v,  Jones,  (6)  that  the  ^ocw^^, 
creditor  could  not  object  to  the  non-production  of  the  ^**"®^ 
money  if  at  the  time  of  the  tender  he  had  refused  to  receive  it  on  the 
ground  that  he  claimed  a  larger  amount,  had  in  a  subsequent  case  said, 
*^  that  great  importance  was  attached  to  the  production  of  the  money, 
as  the  sight  of  it  might  tempt  the  creditor  to  yield." 

§  1065.  The  following  are  cases  in  which  the  courts  have  held  the 
acts  or  sayings  of  the  creditor  sufficient  to  dispense  with  Bxampiesof 
the  production  of   the  money: — Douglas  v.  Patrick, (c)  ^veri* 
where  the  debtor  said  he  had  eight  guineas  and  a  half  in  Dougiaa». 
his  pocket  which  he  had  brought  for  the  purpose  of  satis-  ^*'"°*^ 
fying  the  demand,  and  the  creditor  said  "he  need  not  give  himself  the 
trouble  of  offering  it,  for  he  would  not  take  it,  as  the  matter  was  in 
the  hands  of  his  attorney ;"  Read  v.  Goldring,  (d)  where  j^^^^  ^ 
the  debtor  pulled  out  his  pocket-book  and  told  the  cred-  oo*<*>'*«flf- 
itor,  whom  he  met  in  the  street,  that  if  he  would  go  into  a  neighboring 
public  house  with  him  he  would  pay  him  £4  10^.,  and  the  creditor 
said  "he  would  not  take  it;"  Alexander  v.  Brown,  (e)  Alexander •. 
where  the  person  who  made  a  tender  of  £29. 19«.  8d.  had  ^">^»' 
in  his  hand  two  bank-notes  twisted  up  and  enclosing  four  sovereigns 
and  19«.  8d.  in  change,  making  the  precise  sum,  and  told  the  plaintiff 
what  it  was,  but  did  not  open  it  before  him,  and  it  was  objected  that 
he  ought  to  have  shovm  him  the  money ;  Best,  C.  J.,  saying  in  this 
last  case  that  if  the  debtor  had  not  mentioned  the  amount  to  the 
creditor,  the  tender  would  not  have  been  sufficient. 

In  Harding  v.  Davis,  (/)  the  proof  was  that  the  defendant,  at  her 
own  house,  offered  to  pay  the  plaintiff  £10,  saying  that  jrnrding».        i 
she  would  go  upstairs  and  fetch  it,  and  the  plaintiff  said  ^*^"- 
"she  need  not  trouble  herself,  for  he  could  not  take  it.''    Held,  by 
Best,  C.  J.,  to  be  a  good  tender,  the  learned  Chief  Justice  adding, 

(6)  Peake  239,  n.  (/)  2  C.  A  P.  77.    And  see  Jones  «. 

(c)  3  T.  B.  ess.  Cliff,  1  C.  &  M.  640 ;  Ex  parte  Danka,  2 

{d)  2  M.  &  S.  86.  De  G.,  M.  &  G.  936 ;  22  L.  J.,  Bank.  73 ; 

[e)  1  C.  &  P.  288.  Jackson  v.  Jacob,  8  Bing.  N.  C.  869. 
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however,  '^I  agree  that  it  would  not  do  if  a  man  said^  'I  have  got  the 
money,  but  must  go  a  mile  to  fetch  it.' ''  ^ 

§  1066.  The  tender  must  of  course  be  made  in  such  a  manner  as 
-,   ^        -*      will  enable  the  creditor  to  examine  and  count  the  money. 

Tender  must  ■'  ' 

SSKUtSfSaif***  ^^^  ^*  ™*^y  ^®  produced  in  a  purse  or  bag  ready  to  be 
SuSt*the*"**  counted  by  the  creditor  if  he  choose,  provided  the  sum  be 
money.  ^j^^  corrcct  amount  (ff)  10 

9.  Waiver    of    Production   of    the  the  money  npstaira.    Here   the  witQess 

Money. — "  If  the  creditor  dispenses  with  said  he  could  get  the  money  in  fire  min- 

the  production  of  the  money,  or  do  any-  ntes.    We  all  think  this  was  not  a  tender, 

thing  which  is  equi Talent  thereto,  and  The  party  mast  have  the  money  about 

the  debtor  have  the  money  at  the  time,  him,  though  it  is  not  necessary  to  count 

or  is  ready  to  produce  it,  there  is  no  it.    We  think  there  was  not  a  tender 

necessity   for     producing    the    money."  here,  even  on  the  broad  cases  in  England." 

Maxwell,  C.  J.,  in  Guthman  v,  Eeam,  8  In     Hazard   v.  Lorlng,    10    Cash.  2d7, 

Neb.  502,  507.    In  Berry  ». Nail,  54  Ala.  Bigelow,  J.,  said:  "The  producrion  of 

446,  451,  the  buyer,  who  had  agreed  to  the  money  and  the  actual  offer  of  it  to  the 

pay  the  price  of  cotton  in  greenbacks,  creditor  is  dispensed  with  if  the  party  is 

appeared  ready  to  make  tender,  part  in  ready  and  willing  to  pay  it,  and  is  about 

greenbacks,  and  part  in  gold,  which  was  at  to  produce  it,  but  is  prevented  from  so 

a  premium.     The  seller  refused  to  weigh  doing  by  a  declaration  on  the  part  of  the 

the  cotton  or  to  deliver  it.    It  was  held  creditor  that  he  will    not   or  can    not 

that  this  refusal  dispensed  with  the  pro-  receive  it.''    See  Blight  v.  Ashley,  Petera^ 

duction  of  the  money,  and  that  a  tender  C.  G.  15.    Parker  v,  Pettit^  43  N.  J.  L. 

in  gold,  dollar  for  dollar,  would   have  512,516, quoted  ante} 859, note?;  Stokes 

been  sufficient,  the  provision  permitting  v,  Becknagel,  38  N.  Y.  Super.  Ct  368; 

payment   in  greenbacks    being   in    the  Pinneyo.  Jorgen8on,27Minn.  26.   Where 

buyer's  favor.    "  The  creditor  may  not  tender  is  a  condition  precedent,  any  words 

only  waive  the  actual  production  of  the  or  acts  by  the  par^  entitled  to  receive 

money,  but  the  actual  possession  of  it  in  payment,  showing  that  it  would  not  be 

hand  by  the  debtor."     Wagner,  J.,  in  received,  such  as  refusing  to  fulfill  ihe 

Berthold  v.  Beybum,  61  Mo.  586,  595.  contract  or  denying  it,  will  operate  as  a 

In  Breed  v.  Hurd,    6    Pick.    356,    the  waiver  not   only  of  production  of  the 

buyer's  agent  offered  to  pay  a  bill  for  hay  money,  but  of  any  tender  at  alL     See 

delivered    if   the   seller    would    deduct  ante  i  859,  notes  6  and  7 ;  Marie  v.  Gar- 

$1    per   ton,  at  the  same  time  making  rison,  45  N.  Y.  Super.  Ct  157. 

a  motion  with  his  hand  towards  the  desk  (g)  Isherwood  v.  Whitmore,  II  M.  A 

where  he  kept  money,  but  the  seller  said  W.  347. 

he  would  deduct  nothing.  On  suit  for  10.  The  Tender  Must  be  Reasonable, 
the  debt  the  agent  swore  that  he  believed  — ^Where  a  tender  was  made  on  the  street 
that  he  had  in  the  desk  money  enough,  of  the  amount  of  over-due  mortgages  to 
but  if  not  he  could  have  obtained  it  in  the  holder,  who  was  known  to  be  sick  and 
five  minutes.  The  court  said :  "  To  our  nearly  blind,  and  who  declined  to  trans- 
surprise  there  are  cases  very  nearly  like  act  the  business  until  the  next  morning^ 
this  where  the  offer  was  held  to  be  a  it  was  held  that  the  tender  was  not  good. 
valid  tender,  as  in  Harding  v.  Davis  [see  Waldron  v.  Murphy,  40  Mich.  668. 
text],  where  a  woman  stated  that  she  had 
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The  tender  most^  at  common  law,  be  made  in  the  current  coin  of 
the  realm,  (A)  or  foreign  money  legally  made  current  by  inwhatooin 
proclamation.  {%)  H  «nade. 

And  by  "  The  Coinage  Act,   1870/'  §  4,  a  tender  of  ^"w  ^<*' 
payment  in  coin  is  declared  to  be  legal : —  as  viot.,o.  lo. 

In  the  case  of  gold  coins  for  a  payment  of  any  amount. 

In  the  case  of  silver  coins  for  a  payment  not  exceeding  forty 
shillings. 

In  the  case  of  bronze  coins  for  a  payment  not  exceeding  one  shilling. 

By  the  7th  section  of  the  same  act,  all  contracts,  sales,  payments, 
&c,  ''shall  be  made,  executed,  entered  into,  done,  and  had  according 
to  the  coins  which  are  current  and  legal  tender  pursuant  to  this  act^ 
and  not  otherwise,  unless  the  same  be  made,  executed,  entered  into^ 
done,  or  had  according  to  the  currency  of  some  British  possession,  or 
some  foreign  state." 

By  the  3  and  4  Will.  IV.,  c.  98,  §  6,  tenders  are  valid  for  all  sums 
in  excess  of  five  pounds,  if  made  in  notes  of  the  Bank  of  Bankof  Bnr. 
England,  payable  to  bearer  on  demand,  so  long  as  the  ^^^  "^***^ 
bank  continues  to  pay  on  demand  its  notes  in  legal  coin. 

§  1067.  When  the  tender  is  made  in  a  currency  different  from  that 
required  by  the  law,  the  courts  are  much  less  rigorous  in 

»    n       »  f  A*         ^t         •  1  •      Waiver  of  ob- 

mferring  a  dispensation  than  in  cases  where  no  money  is  Jeotiontothe 
produced.     If  the  buyer  should  offer  his  vendor  a  coun-  offered  easuy 
try  bank-note,  or  a  check,  or  a  silver  coin  for  a  debt  ex- 
ceeding 408.,  and  the  vendor  should  refuse  to  receive  payment,  alleg- 
ing any  other  reason  than  the  quaiUy  of  the  tender ;  as  if  he  should 
say  that  more  was  due  to  him,  and  he  would  not  accept  the  amount 
tendered,  the  inference  would  be  readily  admitted  that  he  dispensed 
the  buyer  from  offering  the  coin  or  Bank  of  England  notes  strictly 
requisite  to  make  the  tender  valid.  12 

(A)  Wade's  case,  5  Rep.  114  a.  rency  made  legal  tender  bj  express  ternui 

(i)  Bac.  Abr.,   Tender,   B  2 ;  Wade's  bj  act  of  congreas.    Legal  Tender  Oases^ 

case,  6  Bep.  114;  Oase  of  Mixed  Moneys  12  Wall.  457,  overraling    Hepburn    o. 

Davys,  18.  Griswold,  8  Wall.  457 ;  Dooley  v.  Smith,  . 

11.  What  Money  is  a  Legal  Tender.  13  Wall.  604;  Longworth  v.  Mitchell,  26 

—Under  the  constitution  of  the  United  Ohio  St.  834;  Maryland  v.  B.  B.  Co.,  22 

States  prohibiting  the  issuing  of  bills  of  Wall.  105;  Lovejoy  o.  Stewart,  23  Minn, 

credit  by  a  state  and  intrusting  coinage  to  94. 

the  general  government,  the  only  money        12.   Waiver   of    Objection    to    the 

available  for  legal  tender  is  the  federal  Kind   of   Money. — W  here    the    money 

specie  currency,  or  federal  paper   cur-  tendered  is  in  bank-bills  generally  cur« 

3n 
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lo  Polyglass  t;.  Oliver,  (£)  all  the  earlier  cases  were  reviewed^  and  it 
Pol  Umw  ^*®  ^^^^  ^^^^  *  tender  in  country  bank-notes  where  the 
Oliver.  plaintiff  made  no  objection  on  that  account,  but  said  "  I 

will  not  take  it,  I  claim  for  the  last  cargo  of  soap/'  was  a  valid  tender. 
Bajley,  B.,  gave  as  a  reason,  that  'Mf  you  objected  expressly  on 
the  ground  of  the  quality  of  the  tender,  it  would  have  given  the  party 
the  opportunity  of  getting  other  money,  and  making  a  good  and  valid 
tender.  But  by  not  doing  so,  and  claiming  a  larger  sum,  you  delude 
him." 

§  1068.  A  tender  of  more  than  is  due  is  a  good  tender,  for  orngu 
majua  oontinet  in  se  minus,  and  the  creditor  ought  to  take 
ui^  than  is  out  of  the  sum  tendered  him  as  much  as  is  due  to  him.  (I) 
A  tender,  therefore,  of  £20  98.  6d.  in  bank-notes  and 
silver,  proves  a  plea  of  tender  of  £20.  (m)  So,  where  the  debtor  put 
down  150  sovereigns  on  the  attorney's  desk,  and  told  him  to  take  oat 
of  it  what  was  due  to  him,  held,  a  good  tender  for  £108.  (n) 

But  a  tender  of  a  larger  sum  than  is  due,  with  a  demand 
demand  for       for  change,  is  not  a  good  tender,  if  the  creditor  objects  to 

change.  .    .  . 

giving  change. 
In  Watkins  v.  Bobb,  (o)  the  proof  in  support  of  a  plea  of  tender  of 

watkins*.  ^^  ^®*'  ^^'  ^^  ^^^^  *^®  debtor  tendered  a  five-pound 
^^^'  note,  and  demanded  sixpence  change,  but  BuUer,  J.,  was 

of  opinion  that  the  creditor  was  not  bound  to  give  change,  and  held 
the  tender  bad. 

So,  a  tender  of  a  five-pound  note  in  payment  of  £3  108.  with  a  de- 
BeMerbeev  niaud  for  the  change,  was  held  no  tender  by  Le  Blanc,  J., 
Davia.  Jq  Bettcrbce  v.  Davis,  {p)  the  learned  judge  saying  that  if 

rent  and  accepted  at  par  in  business  trans-  (k)  2  Cr.  &  J.  65.    See,  also,  Jones  » 

actions  at  the  place  where  offered,  the  Arthur,  8  Dowl.  P.  C.  442 ;  Caine  9.  Coul- 

tender  will  be  good  unless  objection  is  son,  1  H.  &  C.  764 ;  32  L.  J.,  Ex.  97,  ante 

made  at  the  time  to  the  kind  of  money.  700. 

Ward  V.  Smith,  7  Wall.  447,  451 ;  Brown  (/)  2  Wade's  case   (8d   resolution),  5 

r.  Dysinger,  1  Rawle  408,  415 ;  Wheeler  Rep.  115. 

V.  Knaggs,  8  Ohio  169, 172.    But  where  (m)  Dean  v.  James,  4  B.  A  Ad.  546. 

•the  creditor  rejects  the  tender,  not  know-  (n)  Bevans  v.  Bees,  5  M.  &  W.  306 ; 

ing  that  the  money  offered  is  not  legal  and  see  Douglfis  v.  Patrick,  3  T.  B.  683 ; 

lender,  he  cannot  be  considered  to  have  Black  v.  Smith,  Peake  88. 

waived  that  objection.    Waldron  o.  Mur-  (o)  2  Esp.  711. 

.pby,  40  Mich.  668.  See  Decamp  t.  Feay,  (p)  3  Gamp.   70.     See   Bobinaon    %, 

^  S.  <&  R.  523 ;  Cornell  v.  Green,  10  S.  A  Cook,  6  Taunt  336. 

B.  14. 
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that  was  good,  a  tender  of  a  £50,000  note,  with  demand  for  change^ 
would  be  equally  good. 

But  in  Tadman  v,  Lubbock,  decided  in  M.  Term,  1824  (and  re- 
ported in  the  note  to  Blow  v.  Russell),  (j)  where  a  tender  »i^jdnum». 
of  £1  ISs.  was  pleaded,  the  proof  was  that  the  party  of-  ^^^^^'o®'^- 
fered  two  sovereigns  and  asked  for  change,  and  that  the  other  refused 
the  tender,  on  the  ground  that  more  than  £1  18«.  was  due.     The  Court 
of  King's  Bench  held  this  a  good  tender. 

§  1069.  It  is  now  settled  that  there  can  be  no  valid  tender  of  part 
of  an  entire  debt,  though  a  debtor  may  make  a  valid  ten- 
der of  one  of  several  distinct  debts  if  he  specify  the  debt  of  part  of  en- 
on  account  of  which  he  makes  the  tender;  and  if  he 
makes  a  tender  without  specifying  which  of  several  debts  is  the  subject 
of  the  tender,  and  the  amount  tendered  be  insufficient  to  cover  all,  it 
will  not  be  good  for  any.  13 

In  Dixon  v.  Clarke,  (r)  the  authorities  were  all  reviewed,  and  Wilde, 
C.  J.,  gave  a  very  lucid  exposition  of  the  whole  subject  of  j^^  p. 
tender,  from  which  the  following  passages  are  extracted  :  o*"^*- 
**  The  argument  further  involved  the  general  question,  whether  a  ten- 
der of  part  of  an  entire  debt  is  good.     *     *     *     On  consideration,  we 
are  of  opinion,  upon  principle,  that  such  a  tender  is  bad. 

'^  In  actions  of  debt  and  aeaumpsU  the  principle  of  the  plea  of  ten- 
der in  our  apprehension  is  that  the  defendant  has  been  always  ready 
(tatyoura  prist)  to  perform  entirely  the  contract  on  which  the  action  is 
founded,  and  that  he  did  perform  it  as  far  as  he  was  able  by  tendering 
the  requisite  money;  the  plaintiff  himself  precluding  a  complete  per- 
formance by  refusing  to  receive  it.  And  as  in  ordinary  cases  the  debt 
is  not  discharged  by  such  tender  and  refusal,  the  plea  must  not  only 
go  on  to  allege  that  the  defendant  is  still  ready  {wncore  prist),  but  must 
be  accompanied  by  a  profert  in  curiam  of  the  money  tendered.  If  the 
defendant  can  maintain  his  plea,  although  he  will  cot  thereby  bar  the 
debt  (for  that  would  be  inconsistent  with  the  tmoore  prist  and  profert 
in  curiam),  yet  he  will  answer  the  action  in  the  sense  that  he  will  re- 
cover judgment  for  his  cost  of  defence  against  the  plaintiff,  in  which 

{q)  1  C.  A  P.  866.  cause  the  buyer  did  uot  know  the  amount 
18.  Tender  of  Part  of  an  Entire  paid  for  freight  which  he  was  to  refund  to 
Debt. — Buch  tender  is  not  available  for  the  seller,  and  the  seller  would  not  corn- 
any  purpose  if  refused.  Wright  v.  fieh-  municate  it,  such  tender  was  held  suffi- 
rens,  39  N.  J.  J^,  418.  But  where  the  cient  Nelson  v.  Bobson,  17  Minn.  284. 
tender  was  not  sufficient  in  amount^  be-  (r)  6  C.  B.  865. 
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respect  the  plea  of  tendef  is  essentially  different  from  that  of  payment 
of  money  into  court  And  as  the  plea  is  thns  to  constitute  an  answer 
to  the  action,  it  must,  we  conceive,  be  deficient  in  none  of  the  requisite 
qualities  of  a  good  plea  in  bar. 

§  1070.  "  With  respect  to  tlie  ayerment  of  Ungoura  pridj  if  the 
plaintiff  can  falsify  it,  he  avoids  the  plea  altogether.  Therefore,  if  he 
can  show  that  an  entire  performance  of  the  contract  was  demanded, 
and  refused  at  any  timej  when  by  the  terms  of  it  he  had  a  right  to 
make  such  a  demand,  he  will  avoid  the  plea.  Hence,  if  a  demand  of 
the  whole  sum  originally  due  is  made,  and  refused,  a  subsequent  ten- 
der of  part  of  it  is  bad,  notwithstanding  thai  by  part  payment  or  other 
means  the  debt  may  have  been  reduced  in  the  interim  to  the  sum  tendered. 

Cotton  •.  God-  -^"^  ^^^  '®  ^^  principle  of  the  decision  in  Cotton  t.  Qod- 
^^-  win.  (»)     If,  however,  the  demand  was  of  a  larger  sum 

than  that  originally  due  under  the  contract,  a  refusal  to  pay  it  would 
not  falsify  the  toujours  prist,  even  though  the  amount  demanded  were 
made  up  of  the  sum  due  under  the  contract  and  some  other  debt  due 
from  the  defendant  to  the  plaintiff.  And  this  is  the  principle  of  the 
decisions  of  Brandon  v.  Newington  (t)  and  Hesketh  v,  Fawcett,  (u) 
which  appear  to  overrule  Tyler  ».  Bland,  (a?) 

'^  This  principle,  however,  we  think  is  only  applicable  where  the 
larger  sum  is  demanded  generaUyy  and  can  hardly  be  enforced  where 
it  is  explained  to  the  defendant  at  the  time  how  the  amount  demanded 
is  made  up;  for  in  such  case  the  transaction  appears  to  be  nothing 
less  than  a  simultaneous  demand  of  the  several  debts,  so  as  to  falsify 
the  averment  of  toujours  prist  as  to  moA. 

§  1071.  '*  But  besides  the  averment  of  readiness  to  perform,  the  plea 
must  aver  an  actual  performance  of  the  entire  contract  on  the  part  of  the 
defendant  so  far  as  the  plaintiff  would  allow.  And  it  is  plain  that 
where  by  the  terms  of  it  the  money  is  to  be  paid  on  a  future  day  cer- 
tain,  this  branch  of  the  plea  can  only  be  satisfied  by  alleging  a  tender 
on  the  very  day.  And  this  is  the  principle  of  the  decisions  of  Hume  v. 
Peploe  {y)  and  Poole  v.  Tunbridge.  (z)  It  is  also  obvious  that  the 
defect  in  the  plea  in  this  respect  cannot  be  remediied  by  resorting  to 
the  previous  averment  of  ixmjours  prist.  Consequently,  a  plea  by  the 
acceptor  of  a  bill  or  the  maker  of  a  note,  of  a  performance  post  diem, 

{•)  7  M.  A  W.  147.  («)  9  M.  A  W.  888 

(f)  8  Q.  B.  016.  (y)  8  Eaat  168. 

(«)  11  M.  A  W.  856.  (f)  2  M.  <&  W.  228. 
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is  bady  notwithstanding  the  tender  is  of  the  amount  of  the  bill  or  note, 
with  interest  from  the  day  it  became  due  up  to  the  day  of  the  tender, 
and  notwithstanding  the  plea  alleges  that  the  defendant  was  always 
ready  to  pay,  not  only  from  the  time  of  the  tender,  (as  the  plea  was  in 
Hume  V.  Peploe,)  but  also  from  the  time  when  the  bill  or  note  became 
payable.  On  the  same  reasoning,  it  appears  to  us  that  this  branch  of 
the  plea  can  only  be  satisfied  by  alleging  a  tender  of  the  whole  sum  due 
under  the  contract,  for  that  a  tender  of  part  of  it  only  is  no  averment 
that  the  defendant  performed  the  whole  contract  as  far  as  the  plaintiff 
would  allow/' 

This  thorough  exposition  of  the  subject  was  followed  by  the  further 
decision  in  Hardingham  r.  Allen,  (a)  by  the  same  court,  TT>«n«gh^.« 
in  the  same  year,  deciding  that  where  a  demand  was  made  **  '^®'^* 
of  £1  7«.  for  several  matters,  including  108.  for  a  particular  contract, 
a  tender  of  Ids.  6d.,  without  specifying  the  appropriation  to  be  made 
of  it,  did  not  sustain  a  plea  of  tender  of  108.  on  the  particular  con- 
tract. 

§  1072.  In  Searles  v.  Sudgrove,  (6)  the  defendant  pleaded  as  to 
£56  68.,  parcel,  &c.,  tender.     Plaintiff  replied   that  a 
larger  sum  was  due  at  the  time  of  the  tender  than  the  sndffrove. 
account  tendered,  as  one  entire  sum  and  on  one  entire  eon-  Tender  of 
tract,  which  larger  sum  the  plaintiff  demanded  at  the  time  after  set-ofr' 
of  the  tender,  and  the  defendant  refused.    Rejoinder,  that 
though  a  larger  sum  was  due  at  the  time  of  making  the  tender,  yet 
before  making  the  tender  the  plaintiff  was  indebted  to  the  defendant 
in  an  amount  equal  to  the  whole  of  the  larger  sum,  except  the  said 
sum  of  £65  68.,  parcel,  &c.,  for  money  payable,  <&c.,  which  amount, 
&c.,  the  defendant  was  and  still  is  ready  to  set  off,  &c.     Demurrer  and 
joinder.     The  demurrer  was  sustained.  Lord  Campbell  saying :   that 
the  statute  2  Geo.  II.,  c.  22,  did  not  cover  the  case,  and  that  the  de- 
fendant was  bound  to  plead  his  set-off,  and  pay  the  residue  into  court 
instead  of  tendering  it.     The  defendant  was,  therefore,  allowed  to 
amend  on  the  usual  terms. 

§  1073.  A  tender  must  be  unconditional,  or  at  all  events  free  from 
any  condition  to  which  the  creditor  may  rightfully  object. 
Where  there  is  no  ambiguity  in  the  language  of  the  debtor,  beunoondi- 
it  is  a  question  of  law  for  the  court  whether  his  tender  was 

(a)  6  C.  B.  798.  See,  also,  Bobinson  v.  Ward,  8  Q.  B.  920 ; 

(6)  5  £.  A  B.  639 ;  25  L.  J.,  Q.  B.  16.    Philipotts  v.  Clifton,  10  W.  B.,  Ex.  186. 
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ooDditional  or  not,  but  if  there  be  ambigaity,  the  question  is  properly 
left  to  the  jurj ;  as  where  a  debtor  said  he  had  called  to  tender  £8  in 
adtlemerU  of  an  account,  and  Lord  Denman,  C.  J.,  left;  it  to  the  jury 
whether  that  meant  simply  in  payToerU,  or  involved  a  condition,  and 
this  was  held  right  by  the  King's  Bench,  (c)  ^^ 

§  1074.  The  condition  which  the  debtor  is  the  most  apt  to  impose, 
is  one  to  which  the  law  does  not  permit  him  to  subject  the 

Dobtor  has  no  ,      ,  , 

right  lode-       creditor.     The  debtor  has  no  right  to  insist  that  the  credi- 

mand  admifl-  ^ 

Bion  that  no       tor  shall  admit  that  no  more  is  due  in  respect  of  the  debt 

more  is  dae  ^ 

tonder"^*^*^    for  which  the  tender  is  made.     He  may  exclude  any  pre- 
sumption against  himself  that  he  admits  the  payment  to 
oiadeany^^    be  Only  for  a  part,  but  can  go  no  further,  and  his  tender 
affainat  him-      will  uot  be  good  if  he  add  a  condition  that  the  creditor 

shall  acknowledge  that  no  more  is  due.  {d)  ^^ 
satum  •.  ^^  Sutton  V.  Hawkius,  (e)  the  money  was  tendered  as 

Hawkiii  u  ^1  tijj^t  ^ag  due,''  and  this  was  held  bad. 

In  the  Marquis  of  Hastings  v.  Thorley,  (/)  a  tender  of  a  sum  *'  in 

payment  of  the  half  year's  rent,  due  at  Lady  Day  last, 

££3ng8  V.        was  held  bad,  by  Lord  Abinger,  C.  B.,  as  putting  on  the 

creditor  the  condition  of  admitting  that  no  more  rent  was 

(e)  Eckstein  «.  Beynolds,  7  Ad.  A  E.  is  silent  he  may  be  presumed  to  have 

80 ;  Marsden  «.  Ghxxle,  2  C.  &  K.  133.  acquiesced    in    the  conditions.    Hall  *. 

14.  A  Tender    Must   be    Uncondi-  Holden,  116  Mass.  172,  176 ;  Adams  v. 
tionaL— Bose  v.  Duncan,  49  Ind.  269 ;  Helm,  56  Mo.  468, 471.    But  if  the  credi- 
Flake  v,  Nuse,  51  Tex.  98.    Where  the  tor  receives  the  money,  protesting  that  it 
debtor  proved   an  offer  as  follows,   **  I  is  not  sufficient,  and  that  he  will  credit  it 
showed  him  (500  and  told  him  he  could  on  account,  and  the  debtor  does  not  refuse 
have  it  for  his  claim,"  it  was  held  that  to  deliver  it»  neither  party  will  be  oon- 
such  an  offer  was  conditional  and  un-  eluded  as  to  the  true  amount  due.    Gas- 
availing  as  a  tender.    Tompkins  v.  Batie,  sett  v.  Andover,  21  Vt.  342,  351. 
11  Neb.  147.    But  this  seems  question-  (d)  Bowen  v.  Owen,  11  Q.  B.  131. 
able.    It  is  legitimate  for  the  debtor  to  15.  The  Debtor  Cannot  Demand  a 
state  that  he  regards  his  tender  as  the  Release. — A  tender  accompanied  by  a 
whole  amount  due,  and  it  is  essential  that  he  demand  for  a  release  is  bad  unless  justi- 
should  state  the  purpose  of  offering  money,  fied  by  the  express  stipulation   of  the 
See  i  1077.    A  tender  of  the  amount  parties.    Hepburn  v.  Auld,  1  Cranch  321. 
due  upon  a  note  at  a  bank  on  condition  of  But  where  by  statute  it  is  the  duty  of  the 
surrender  of  the  note  is  a  good  tender,  creditor  to  give  a  release,  a  demand  of 
Storey  v,  Krewson,  55  Ind.  397.    If  the  such  release  will  not  vitiate  the  tender, 
mon^  is  tendered  conditionally  the  credi-  Baline  v.  Wambaugh,  16  Minn.  116. 
tor  should  not  accept  it  unless  he  assents  (e)  8  C.  &  P.  259. 
to  the  conditions,  for  if  he  receives  it  and  (/)  Id.  573. 


ff  I 
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dae.    The  rent  daimed  by  the  plaintiff  was  £23,  and  the  tender  was 
of  £2i.. 

In  Mitchell  v.  King, (ff)  a  tender  by  the  debtor,  who  said  /'I  do 
not  admit  of  its  being  taken  in  part,  bat  as  a  settlement,''  Mitoheiiv 
was  held  no  tender.  ^°«- 

In  Hough  V,  May,  (h)  the  tender  was  in  a  cheque,  in  these  words : 
"  Pay  Messrs.  Hough  and  Co.,  balance  account  railing,  ^^^^^  ^ 
or  bearer,  £8  11«."  This  was  held  no  tender,  because,  as  *^^" 
Coleridge,  J.,  put  it,  "  Suppose  this  cheque  had  been  presented,  and  it 
had  been  afterwards  a  question  for  a  jury  whether  the  plaintiff  had 
been  paid  in  full ;  they  would  see  that  before  the  action  was  brought, 
the  plaintiff  had  accepted  and  made  use  of  a  cheque  professedly  given 
for  the  then  balance,''  and  this  condition  vitiated  the  tender. 

§  1076.  But  in  Henwood  v,  Oliver,  (t)  where  the  defendant  pro- 
duced the  money,  saying :  "  I  am  come  with  the  amount  Henwood  v 
of  your  bill,"  and  the  plaintiff  refused  the  money,  say-  ^"▼»- 
ing :  *^  I  shall  not  take  that.  It  is  not  my  bill,"  the  tender  was  held 
unconditional  and  good.  Patteson,  J.,  said:  ''The  defendant  who 
makes  a  tender  always  means  that  the  amount  tendered,  though  less 
than  the  plaintiff's  bill,  is  all  that  he  is  entitled  to  demand  in  respect 
of  it.  How  then  would  the  plaintiff  preclude  himself  from  recover- 
ing more,  by  accepting  an  offer  of  part,  accompanied  by  expressions 
that  are  implied  in  every  tender.  EoDpreasio  eorwn  qwB  tadte  inswiit 
nihU  operatur.  If  the  defendant  when  he  paid  the  money  had  called 
it  part  of  the  amount  of  the  plaintiff's  bill,  he  would  thereby  have 
admitted  that  more  was  due,  and  the  effect  of  the  tender  would  have 
been  defeated." 

Henwood  v.  Oliver  was  followed  by  Wightman,  J.,  in  Bull  v. 
Parker,  (k)  in  a  case  where  the  witness  who  proved  the 
tender,  said :  ''  I  offered  him  £4,  and  I  said  I  went  by 
the  direction  of  Mr.  C.  Parker,  to  pay  him  £4,  in  full  discharge  of  his 
account.     I  did  not  say,  I  will  pay  the  money,  if  you  will  accept  it 
in  full  discharge."    The  learned  judge  held,  that  there  was  no  such 

ig)  6  0.  A  P.  287.  nant  v.  Thornton,  2  G.  A  P.  60 ;  Griffith 

(A)  4  Ad.  &  E.  954.  v.  Hodges,  1  C.  &  P.  419 ;  Hnxham  v. 

{%)  See,    al8o,   Evans   v,   Jadklns,    4  Smith,  2  Camp.  19 ;  Bead  v.  Qoldring^  2 

Gamp.  156;  Strong  v.  Harvey,  3  Bing.  M.  <&&86. 

804 ;  Ford  t.  Noll,  2  Dowl.  (N.  S.)  617 ;  (k)  1  Q.  B.  409. 

Bowen  v.  Owen,  11  Q.  B.  131 ;  Ghemi- 
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oondition  annexed  to  the  offer,  as  amounted  to  saying,  ''  anleas  70a 
accept  this  money  in  full  discharge,  I  will  not  pay  it  at  all." 

§  1076.  In  Bowen  v.  Owen,  (Q  a  tenant  sent  a  person  to  his  land- 
g^^^  ^  lord  with  a  letter,  saying,  "  I  have  sent  with  the  bearer, 

o^~-  T.  T.,  a  sum  of  £26  5«.  7  Jd.,  to  settle  one  year's  rent  of 

Nani-y-pair!^  The  messenger  told  the  landlord  that  he  had  the 
money  with  him  to  pay,  but  the  latter  refused,  saying  more  was  due. 
The  messenger  went  away,  and  returned,  saying,  he  had  a  few  pounds 
more  in  his  pocket  to  pay,  in  addition  to  the  £26  58.  7^.,  certain 
arrears  of  duties,  but  the  landlord  again  refused,  saying  there  was 
more  due.  It  was  objected  that  these  offers,  coupled  with  the  plain- 
tiff's letter,  were  no  more  than  a  conditional  tender,  and  Rolfe,  B.,  so 
ruled,  but  the  King's  Bench  held,  that  the  letter  did  not  contain  a  con- 
dition, Erie,  J.,  stating  the  general  rule,  as  follows : ''  The  person  mak- 
ing a  tender  has  a  right  to  exclude  presumptions  against  himself,  by 
saying,  ^  I  pay  this  as  the  whole  that  is  due  you ;'  but  if  he  requires 
the  other  party  to  accept  it  as  all  that  is  due,  that  is  imposing  a  oon- 
dition ;  and  when  the  offer  is  so  made,  the  creditor  may  refuse  to  con- 
sider it  as  a  tender." 

[The  latest  case  on  this  point  is  Jones  v.  Bridgman,  (m)  where  m 
Jones V.  tender  of  rent  with  the  words,  "Here  is  your  quarter's 

Bridgman.  rent,"  was  held  to  be  good  as  not  imposing  any  condition 
on  the  receipt;  and  the  decision  in  the  Marquis  of  Hastings  v.  Th(NV 
ley,  arde  §  1074,  was  stated  to  be  inconsistent  with  Bowen  «.  Owen, 
which  was  foUowed.J 

§  1077.  A  tender  accompanied  by  a  protest  that  the  amount  is  not 
Tender  with  ^^®  ^  ^  S^^  tender.  Lord  EUenborough  was  of  a  oon- 
SS!?m<mnt  trary  opinion  in  Simmons  v.  Wilmot;(n)  but  this  case 
It  not  doe.  must  now  be  considered  as  overruled  on  this  point  by 
Scott  V.  Uxbridge  Railway  Company ;  (0)  in  which  the  Court  of  Com- 
mon Pleas  adopted  and  followed  the  ruling  of  Pollock,  C.  B.,  in 
Manning  v.  Lunn.  {p) 

Nor  18  a  tender  vitiated  beoaine  the  debtor  says  he  considers  it  all 
that  is  due.  (r) 

(0  11  Q.  R  laa  (0)  L.  K,  1  a  P.  696;  86  L.  J,a  P. 

(«)  89  L.  T.  (N.  a)  mi  t98w 

(11)  8  Esp.  91.  (p)  2  0.  4k  E.  la. 

(r)  Robinson  9.  Femtday,  8  G.  A  P.  78i» 
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A  payment  or  tender  by  one  of  several  joint  debtors,  or  to  one  of 
several  joint  creditors,  is  valid,  {a) 

§  1078.  Whether  or  not  the  debtor  was  entitled  at  whether  at 
common  law  to  demand  a  receipt  for  money  tendered  debt^^wuT 
seems  to  be  considered  an  open  question.  muldK^itt 

In  Cole  V.  Blake,  {t)  Lord  Kenyon  said  that  it  had  been  determined 
that  a   party  tendering    money  could   not,  in    general, 

,.,  --  ,       Cole  tf.  Blake. 

demand  a  receipt  for  the  money,  and  quoted  one  case,  m 
which  he  said  that  it  had  been  held  that  the  King's  Receiver,  as  an 
exception  to  the  general  rule,  was  obliged  to  give  a  receipt,  {u)  And 
in  Laing  v.  Mender,  (v)  where  the  defendant  asked  for  a  stamped 
receipt,  Abbott,  C.  J.^  said :  "  A  party  has  no  right  to  say  I  will  pay 
you  the  money  if  you  will  give  me  a  stamped  receipt,  but  he  ought, 
according  to  the  43  Oeo.  III.,  c.  126,  to  bring  a  receipt  with  him,  and 
require  the  other  party  to  sign  it.'' 

§  1079.  But  in  Richardson  v.  Jackson,  (x)  where  the  court  held 
that  the  creditor  could  not  object  to  the  tender  on  the  Moh»«taon» 
ground  that  a  receipt  was  asked,  because  at  the  time  of  •^•^^x^- 
the  offer  he  only  refused  it  on  the  ground  that  a  larger  sum  was  due 
to  him,  Alderson  and  Rolfe,  BB.,  were  careful  in  guarding  themselves 
against  countenancing  the  rule  that  a  man  who  pays  money  is  not 
entitled  to  demand  a  receipt,  Rolfe,  B.,  saying :  '^  I  should  be  sorry  to 
hold  this  to  be  a  bad  tender  on  account  of  the  receipt  having  been 
mentioned.  I  should  wish  to  encourage  all  prudent  people  to  take 
receipts,  for  if  they  do  not,  in  case  of  death,  the  representatives  may 
be  deprived  of  all  evidence  of  the  payment." 

But  now,  by  statute,  (y)  a  stamp  of  one  penny  is  required  on  all 
receipts  upon  payment  of  money  amounting  to  £2,  and  Mun^iyvk* 
the  debtor  is  empowered  to  tender  a  blank  receipt,  with  «•».*«.*• 
the  proper  stamp,  at  the  time  of  payment,  which  the  creditor  is  bound 
to  fill  up,  and  to  pay  the  amount  of  the  stamp,  under  the  penalty  of 
£10.  («) 

§  1080.  [The  statutes  16  and  17  Vict,  o.  69,  $$  3  and  4,  and  48 

(f )  Douglas  V.  Fkitrick,  8  T.  B.  688 ;  (t)  Peake  179. 

Wallace  «.  Eelaall,  7  M.  A  W.  264 ;  Jones  («)  Banbuiy  84& 

«.  Yates,  9  B.  4k  C.  582;  Gordon  v.  Ellia^  («)  1  C.  <&  P.  257. 

7  M.  &  G.  607;  Cooper  v.  Law,  6  C.  B  (x)  8  M.  A  W.  298. 

(N.  8.)  502;  28  L.  J. C.  P.  282;  Brandon  (y)  16  and  17  Vict,  c.  69,  U  8, 4. 

V.  Scott,  7  K  A  B.  284;  26  L.  J.,  Q.  B.  (g)  43  Geo.  III.,  c.  126,  22  5,  6. 
168. 
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fltampAflt,  ^^'  TIl.f  c  126y  are  repealed  by  the  Inland  Bevenoe 
^^  Repeal  Act,  1870  (33  and  34  Vict,  c.  99,)  and  Teceipt 

tttamps  are  now  regulated  by  the  Stamp  Act,  1870  (33  and  34  Vict, 
c.  97,)  §§  120-123.  It  is  left  open  whether  the  person  giving  or  the 
person  taking  a  receipt  is  to  pay  the  amount  of  the  stamp,  but  any 
person  giving  any  receipt  liable  to  duty,  and  not  duly  stamped,  is 
liable  to  a  penalty.  This,  in  practice,  throws  the  obligation  upon  the 
creditor. 

As  to  how  far  a  receipt  by  a  third  party  is  admissible  to  prove 
Beoeip(b7A  payment,  when  the  liability  of  the  defendant  depends 
third  pacij.  upou  the  plaintiff  having  paid  money  to  such  third  party, 
see  The  Carmarthen  and  Cardigan  Railway  Company  o.  The  Man- 
chester and  Milford  Railway  Company,  (a)] 

In  Jones  v.  Arthur,  (6)  where  the  tender  was  made  by  a  check  in  a 
Jones*.  letter  which  requested  a  receipt  in  return,  this  request 

Arthur.  ygfi^^  jjgj^j  jjQ|.  ^  invalidate  the  tender.' 

It  is  now  settled  by  the  decision  of  the  Queen's  Bench  in  1860,  in 
Teoderisa  Jamcs  V.  Vauc,  (c)  Overruling  Cooch  v.  Maltby,(€Q  and 
Sjm<SS?yfe  affirming  the  earlier  case  of  Dixon  v.  Watkin,  («)  that  a 
^^"^'^^  tender  is  a  bar  to  the  custion  quoad  its  amount,  and  not 

merely  a  bar  to  damages.  ^^ 

§  1081.  The  payment  for  goods  may  by  the  contract  be  agreed  to 
Ptmnantby  ^^^  cffcct  in  a  u^otiable  security,  as  in  a  promissory 
bufomoto.       jjQjg  Qp  i^m  Qf  exchange,  and  the  agreement  may  be  that 

(a)  L.  B.,  8  C.  P.  685.  The  Tender   Mutt  be  Kept  Good 
(6)  8  Dowl.  442.  and  PoUowed  by  Payment  into  Court 
(e)  2  £.  A  E.  883 ;  29  L.  J.,  Q.  B.  169.  on  Suit.— Where,  after  refusal  of  tender, 
{d)  23  L.  J.,  Q.  B.  306.  the  crediior  chaDges  his  mind  and  re- 
(e)  7  M.  A  W.  214.  quests  payment  of  the  amount,  it  must  be 
16.  Effect  of  Tender.  —  In    Gkacy  v.  paid,  or  the.  tender  will  not  avail.    Our 
Potte,  4  Bax.  395,  the  effect  of  tender  was  v.  Miner,  92   111.  604^    608;    Plarke   r. 
held  to  be  merely  to  relieve  the  debtor  Alten  42  Mich.  482;  Dodge  v,  Fearly,  19 
of  subsequent  interest  and  costs.    To  the  Hun  277 ;  Gray  v.  Angier,  62  Ga.  596 ; 
same  effect  see  Cornell  v.  Qreen,  10  S.  &  Grain  v.  McGoon,  86  111.  431 ;  Thayer  e. 
R.  14.    But  the  true  practice  seems  to  be,  Meeker,  86  111.  470.    The  tender,  if  re- 
where  the  tender  is  found  sufficient  and  lied  on  as  a  defence,  most  be  specially 
the  money  has  been  paid  into  court,  to  pleaded  and  the  amount  tendered  paid 
give  judgment  for  defendant.    The  plain-  into  court.    Gilkeson  v.  Smith,  15  W.  Va. 
tiff  can  take  the  money  out  of  court  at  any  44;  H^ler  o.  Eddy,  58  Gal.  597;  Ham- 
time  after  it  is  paid  in,  without  prejudice,  lett  v,  Tallman,  30  Ark.  505 ;  Bedier  «. 
Pennypacker    v.    Umberger,  22    Penna*  Boon,  61  N.  Y.  317. 
492 ;  Wheeler  v.  Woodward,  66  Penna.  158. 
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the  payment  thus  made  is  absolate  or  conditional.  In  the 

absence  of  any  agreement,  express  or  implied^  to  the  con-  oondiuonS! 
trary,  a  payment  of  this  kind  is  always  understood  to  be  preBumed  oon- 

conditional,  the  vendor's  right  to  the  price  reviving  on  TOStew^?nt^ 
non-payment  of  the  security.     But  if  a  dispute  arise  as    **°*  ^^^' 
to  the  intention  of  the  parties,  the  question   is  one  of  fact  for  the 
jury.  (/)  17     The  intention  to  take  a  bill  in  absolute  payment   for 

(/)  Goldshede  v.  CottrelJ,  2  M.  &  W.  20.  Pajrment  by  Note  of  a  Third  Person. 

17.  Payment  by  Note  or  Bill.— The  Contemporaneous  Debt. — Where  goods 

American  decisioDs  differ  as  to  the  effect  are  sold  and  by  the  agreement  the  note  of 

of  payment  by  note  or  bill  of  exchange,  a  third  person  is  accepted  on  delivery  of 

In  most  of  the  states  and  in  the  federal  the  goods,  the  fair  inference  is  that  the 

courts  the  law  is  established  as  in  Eng-  note  is  taken  in  absolute  payment,   the 

land.      In    Massachusetts,    Maine,  Ver-  transaction  being  a  barter  of  the  goods 

munt  and  Indiana  such  payment  is  pre-  for  the  note.    If  the  seller  desires  to  hold 

Bumptively  absolute.    See  po9t  J    1110,  the  buyer,  the  appropriate  method  is  by 

note  87.     It  is  nniversaHy  held  that  these  requiring  his  endorsement.    If  the  seller 

presumptions  arise  only  in  the  absence  of  accepts  a  note  without  endorsement,  this 

other  evidence  as  to  the  intent  of  the  fact  indicates  an  intent  to  take  the  note  in 

parties.  If  it  appears  from  circumstances  exchange  for  the  goods,  and  not  to  hold 

or  the  terms  of  the  contract  that  the  cred-  the  buyer.    2  Daniel  on  Negotiable  In- 

itor  accepted  the  bill  or  note  only  condi-  struments,  §  1264.    In  Noel  v,  Murray, 

tionally,  or  as  security  for  the  debt,  the  13  N.  Y.  167,  a  note  of  a  third  person 

courts  will  carry  out  the.  intent;  and  if  was  given  for  the  price  of  goods,  but  not 

intended  as  absolute  payment,  the  courts  being  paid,  suit  was  brought  against  the 

will  80  treat  it.    Sheehy  v.  Mandeville,  6  buyer  for  the  price.     The  jury  found  that 

Cranch 253, 264, quoted  infra;  Lightbody  the  note  was  taken  in  payment,  the  court 

V,  Ontario  Bank,  11  Wend.  915 ;  Mooring  refusing  to  charge  that  the  presumption 

V,  Marine  Dock,  &c.,  Co.,  27  Ala.  254.  was  otherwise.    The  judgment  was  sus- 

Debtor's  Own  Note  for  Contempora-  tained.    Marvin,  J.,  following  Whitbeck 

neous  Debt. — A  distinction  is  recognized  «.  Van  Ness,  11  Johns.  409,  said  that 

between  those  cases  where  a  note  is  given  there  was  no  precedent  debt.    '^  Where  at 

for  an  antecedent  debt,  and  those  where  a  the  time  of  the  sale  and  delivery  of  goods, 

note  is  given  for  a  contemporaneous  debt,  the  vendor  receives  from  the  vendee  the 

Story  considers  all  payments  by  note  as  note  of  a  third  person  for  the  price,  the 

presumptively  conditional.  Story  on  Notes,  presumption  is  that  he  takes  it  in  pay- 

2  104.    Parsons  says  that  a  note  given  on  ment."    This  was  recognized  in  Youngs 

a  contemporaneous  sale  is  substantially  a  «.  Stahelin,  34  N.  Y.  258,  265,  the  court, 

barter  of  the  note  for  the  goods,  that  the  however,  in  that  case  holding  that  the 

remedy  on  the  note  is  more  convenient  to  circumstances  showed  an  intent  that  the 

the  creditor,  and  that  there  is  no  suflcient  debt  should  not  be  regarded  as  paid.    In 

remon  for  allowing  a  resort  to  the  original  Bayard  v.  Shunk,  1  W.  &  S.  95,  Gibson, 

liability.    2  Parsons  on  Notes  and  Bills  G.  J.,  said  that  if  notes  ''  are  transferred 

167.     Daniel  considers    the    weight   of  for  a  debt  contracted  at  the  time,  the  pre- 

authority  to  favor  Story,  though  inclined  sumption  is  they  are  received  in  satisfac- 

on    principle  to«the  views  of  Parsons,  tion  of  it,  but  if  for  a  precedent  debt,  it  is 

Daniel  on  Negotiable  Instruments,  { 1261.  that  they  are  received  as  collateral  secur- 
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ity  for  it,  and  in  either  case  it  may  be  re-    Batler  v.  Haight,  8  Wend.  S35.    Bat  see 
butted."    This  was  approved  in  Mclntjre    2  Am.  L.  Cas.  302,  (5th  ed.) 
».  Kennedy,  29  Penna.  448.    See  Bick-        Payment  of  a  Precedent  Debt  by 
aell  V.  Warterman,  5  R  I.  43;  Porter  o.     Note  or  Bill.— The  general  rule  is  that 

Bedford,  51  Miss.  84 ;  Ford  v.  Mitchell,  a  precedent  debt  is  not  paid  absolutely, 

15  Wis.  304,  308 ;   Devlin  v.  Ghamberlin,  either  by  the  debtor's  own  note  or  by  that 

6  Minn.  468 ;  Gibson  v.  Tobey,  53  Barb,  of  a  stranger.  2  Daniel  on  Negotiable  In- 

191,    195;  Shriver  v.  Keller,  25  Penna.  struments,  {  1260,  note.    For  decisions  in 

61 ;  Long  v.  Spruill,  7  Jones  96.     In  support  of  the  contrary  doctrine,  see  potf 

Scruggs  V.  Gass,  8  Yerg.  175,  payment  in  {  1110,  note  37. 

the  bills  of  a  bank  which  had  suspended        Federal  Courts.— In  the  case  of  **The 
without  the  knowledge  of  either  party,  Kimball,"  3  Wall.  37,  45,  Field,  J.,  said : 
was  held  absolute.    But  see,  eofOro,  Union  "A  promissory  note  does  not  discharge 
Bank  v.  Smiser,  1  Sneed  501,  and  Weddi-  the  debt  for  which  it  is  given,  unless  such 
gen  V.  Boston,  Ac,  Co.,  100  Mass:  422,  be  the  express  agreement  of  the  parties. 
424,  where  Foster,  J.,  said :  "  Even  in  the  It  only  operates  to  extend  until  its  matur- 
case  of  payment  by  bank-bills,  if  the  bank  ity  the  period  for  the  payment  of  the 
had  failed  before  the  bills  were  taken  it  debt    The  creditor  may  return  the  note 
is  not  a  valid  payment."    If  it  appears  when  dishonored,  and  proceed  upon  the 
that  the  note  of  a  third  person  is  given  as  original  debt."    See  Peters  v.  Beverly,  10 
a  conditional  payment  and  that  the  buyer  Pet.  582,  568,  approving  James  v.  Hack- 
is  still  answerable  for  the  price,  this  in-  ly,  16  Johns.  277.    In  Sheehy  v.  Mande- 
tent  will  control.    Thus,  where  the  buyer  ville,  6  Cranch  253,  the  suit  was  against 
who  gave  notes  of  a  third  person  in  pay-  two  partners  for  goods  sold  and  delivered, 
ment,  said  that  if  the  notes  were  not  paid  One  of  them  pleaded  that  the  other  had 
he  would  pay  them,  this  was  considered  given  his  individual  note,  which  was  re- 
to  make  the  payment  conditional.    The  ceived  tn  diicharge  of  the  debt    Plaintiff 
promise,  though  in  form  to  pay  the  debt  demurred  to  the  plea.    Marshall,  C.  J., 
of  another,  was  in  fact  to  pay  the  buyer's  said,  (p.  264):   ''That  a  note  without  a 
own  debt     Allen  v.  Bantel,  2  N.  Y.  Sup.  special  contract  would  not  of  itself  di»- 
Ct.  (T.  &  C.)  342.    Where  the  creditor  charge  the  original  cause  of  action,  is  not 
takes  the  note  of  an  agent  for  the  debt  of  denied."    '*  But  the  note  of  one  of  the 
the  principal,  knowing  of  the  liability  of  parties  or  of  a  third   person  may,  by 
the  principal,  he  discharges  the  priuci-  agreement,    be    received    in    payment" 
pal.    Perkins  v.  Cady,  111  Mass.  318;  The  plea  was  therefore  sustained. 
Ames,  &Cf  Co.  v.  Tucker,  8  Mo.  App.  95.        New  Hampabire.— Jaffi^y  v.  Cornish, 
But  where  the  creditor  takes  the  agenfs  10  N.  H.  505;  Foster  v.  Hill,  36  N.  H. 
note,  not  knowing  of  the  agency,  he  may  526 ;  Johnson  «.  Cleaves,  15  N.  H.  332. 
resort  for  payment  to  the  principal  when        Connecticut.  —  Clark   v.    Savage,    20 
disclosed.    Lovell  v.  Williams,  125  Mass.  Conn.  258;  Bill  v.  Porter,  9  Conn.  33; 
439.  Dougal  v.  Cowles,  5  Day  511. 

Indorsement    by    the    Debtor.—        Rhode  Island. — Wilbur  v.  Jemegan, 

Where  the  debtor  endorses  the  note  of  a  11  B.  I.  113;  Nightingale  «.  Chafee,  11 

third  party  to  his  creditor,  this  is  held  to  B.  I.  609,  617.    In  the  last  case,  Durfee, 

show  that  he  gives  the  note  as  conditional  C.  J.,  said :  *'  It  is  settled  in  this  state^  by 

payment    2  Daniel  on  Negotiable  In-  repeated  decisions,  that  giving  a  note  for 

struments,  {  1265;  Shriver  v.  Keller,  27  an  antecedent  debt  does  not  absolutely 

Penna.  61 ;  Monroe  v.  Huff,  5  Den.  369 :  pay  the  debt  unless  it  is  given  and  re- 

f 
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ceiyed  as  paymeDt,  and  that  the  harden  525 ;    National  Bank    of   Newbnrgh    «l 

ia  npon  the  debtor  to  show  that  it  is  so  Bigler,  83  N.  T.  51,  59. 

given    and    received."      Cites   Sweet   «.  New  Jersey— Ayres  «.  Van  Liew,  6 

James,  2    B.    I.    270-293 ;    Wheeler  v.  N.  J.  L.  765,  770 ;  Freeholders  of  Mid- 

Schroeder,  4  K.  1.  383,  389.  dlesex  v.  Thomas,  20  N.  J.  Eq.  39,  41. 

New  York. — "  It  is  a  well -settled  gen-  Pennsylvania. — In  Hunter  v.  Mool, 
eral  rule  that  a  promissory  note  given  for  98  Penna.  13, 15,  where  the  debt  was  on 
an  existing  indebtedness  is  evidence  book  account  for  goods  sold,  Mercur.  J.. 
merely  of  that  debt,  and  is  not  the  debt  said :  *'  The  mere  acceptance  from  & 
itself;  and  it  is  extremely  well  settled  in  debtor,  of  his  own  note  or  the  note  of  a 
this  state  that  the  taking  of  a  debtor's  third  person,  in  case  of  an  antecedent  in- 
note  does  not  merge  or  extinguish  the  debtedness,  is  not  a  payment  of  the  in- 
demand  for  which  it  is  taken."  *'  The  debtedness.  In  the  absence  of  a  special 
operation  of  such  a  note  is  to  extend  the  agreement  it  must  be  considered  as  a  con- 
time  of  payment  until  the  note  becomes  ditional  pay ment  or  as  collateral  security, 
due,  and  if  it  be  not  then  paid,  the  creditor  The  debtor  continues  liable  for  his  own 
may  sue  upon  the  original  demand,  debt  in  the  event  of  a  failure  of  payment 
though  he  must  be  able  to  produce  at  the  of  the  note  thus  given  or  transferred." 
trial  the  note  for  cancellation,  or  show  its  Bee  Weakley  v,  fiell,  9  Watts  273  ;  Mc- 
loss  or  destruction.  The  giving  of  a  re-  Intyre  v.  Kennedy,  29  Penna.  448 ;  Brown 
oeipt  in  full  on  taking  the  note  is  no  dis-  v,  Scott,  51  Penna.  357,  363.  The  same 
chaise,  unless  the  note  be  paid."  Davis,  rule  applies  to  the  draft  of  a  third  party. 
P.  J.,  in  Parrott  v.  Colby,  6  Hun  55,  58 ;  League  o.  Waring,  85  Penna.  244.  See 
affirmed,  71  N.  Y.  597.  As  to  the  note  Brown  v.  Olmsted,  50  Cal.  162. 
of  a  third  parly,  Bronson,  C.  J.,  in  Vail  Maryland. — Haines  v.  Pearce,  41  Md. 
fk  Foster,  4  N.  Y.  312.  said :  *'  Taking  the  221,  231 ;  Morrison  v.  Welty,  18  Md.  169, 
note  of  a  third  person  for  an  existing  175 ;  Glenn  v.  Smith,  2  Gill  A  J.  493, 
debt  is  not  payment,  unless  the  creditor  508 ;  Berry  v.  Griffin,  10  Md.  27.  31. 
agrees  to  receive  it  in  payment."  The  Virginia. — Lewis  v,  Davisson,  29  Gratt. 
New  York  decisions  supporting  these  216,  226 ;  McCluny  v.  Jackson,  6  Gratt. 
principles  are  very  numerous.    Gh-egory  96, 106. 

«.  Thomas,  20  Wend.  17;    Waydell  v.  West  Virginia.— Poole  ».  Rice,  9  W. 

Luer,  5  Hill  448 ;  Cole  v.  Sackett,  1  Hill  Va.  73,  76 ;  Feamster  v.  Withrow,  12  W. 

616;  Schermerhom  v.  Lonies,  7  Johns.  Va.  611,644;  Dunlap  v.  Shanklin,  10  W. 

813 ;  Tobey  v.  Barber,  5  Johns.  68 ;  S.  C,  Va.  662. 

2  Am.  L.  Ca8.  225;  Smith  v.  Ryan,  66  North  Carolina. — Spear  v.  Atkinson, 

N.  Y.  352,  354;  Turner  v.  Bank  of  Fox  1  Ired.  L.  262;  Gordon  v.  Price,  10  Ired. 

Lake,  4  Abb.  App.  Dec.  434 ;  FeKiman  v.  L.  385. 

Beier,  78  N.  Y.  293,  298 ;  JPleischman  v  South  Carolina.— Watson   v,   Owens, 

Stern,  24  Hun  265,  269.    The  rule  is  not  1  Rich.  L.  Ill ;  Kelsey  v.  Rosborough,  2 

changed  by  renewals  of  the  note.    "The  Rich.  L.  241,  244;  Mars  o.  Conner,  9  S. 

giving  up  of  one  promise  to  pay,  on  tak-  C.  70 ;  Bank  v.  Bobo,  9  Rich.  Ii.  31. 

ing  another  from  the  same  party,  is  but  a  Florida. — May    u    Gamble,   14    Fla. 

ccmtinuation  of  the  promise,  and  the  giv-  467,  471,  following  Sheehy  v.  Mandeville, 

ing  of  farther  time  to  perform  it    As  the  6  Cranch  253. 

first  did  not  pay  the  debt,  the  other  does  Alabama. — Myatts   o.    Bell,  41   Ala. 

not  redeem  the  promise  of  the  first,  nor  222,  232 ;  McNeil  v.   Marshall,  42  Ala. 

itself  pay  the  debt."    Folger,  J.,  in  Jag-  149. 

ger  Iron  Co.  v.  Walker,  76  N.  Y.  521,  Mississippi.— Guion    v.    Doherty,  43 
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goods  sold  must  be  clearly  shown^  and  not  deduced  from  ambiguoos 
expressions,  such  as  that  the  bill  was  taken  '^  in  payment "  for  the 
goods,  (9)  ^^  "  in  discharge  "  of  the  price.  (A)  Lord  Kenyon  said,  in 
Stedman  v.  Gboch,  (g)  that  **  the  law  is  clear  that  if  in  payment  of  a 
debt  the  creditor  is  content  to  take  a  bill  or  note  payable  at  a  future 
day,  he  cannot  l^ally  commence  an  action  on  his  original  debt  until 
such  bill  or  note  becomes  payable  and  default  is  made  in  the  pay- 
ment ;  but  if  such  bill  or  note  is  of  no  value,  as  if,  for  example, 

MiBs.  588 ;  Lear  «.  Friedlander,  45  Miss,  or  diflcharge  the  debt,  anleas  it  be  agreed 
569;  Parton  v.  Bedford,  51  MiM.  84;  that  it  shall  be  aooepted  as  payment  and 
Wadlington  v,  Goyert,  51  Miss.  681.  satisfaction,  and  aMi«i|Mii  may  be  main- 
Texas.— McNeil  V.  McCamley,  6  Tex.  tained  for  the  debt,  if  the  note  be  pro- 
163.  daoed  on  the  trial  to  be  canceled."  Wil- 
Arkansas.— Bragman  v.  McGuire^  32  helm  v.  Schmidt,  84  111.  183,  187.  Oar 
Ark.  783,  740 ;  Gostar  v.  Dayies,  8  Ark.  author  sapposes  that  by  the  law  of  Illi- 
213.  A  diehim  to  the  contrary  will  be  nois  payment  by  note  ib  presomptiyely 
foand  in  Oarlton  «.  Backner,  28  Ark.  settlement,  and  he  cites  Morrison  sl 
66,  68.  Smith,  81  111.  221,  where  there, is  a  die- 
Mi8SOuri.~McMarray  v.  Taylor,  80  titm  to  that  effect.  See  post  {  1110.  The 
Mo.  263,  267 ;  Howard  «l  Jones,  33  Mo.  esses  above  cited  show  that  the  law  in 
588 ;  Appleton  «.  Kennon,  19  Mo.  637,  Illinois  agrees  with  that  of  England. 
640;  Hughes  0.  Israel,  73  Mo.  538,  548;  Michigan.-- Case  «.  Sears,  44  Biicfa. 
Leabo  v.  Goode,  67  Mo.  126.  105 ;  Breitung  v.  Lindaiier,  37  Mich.  217 ; 

Ohio.— Merrick  v.  Bowry,  4  Ohio  St.  Brown  v,  Dunckel,  46  Mich.  29. 

60;  Sutliff  V.  Atwood,  15  Ohio  St.  186,  Wisconsin.— Matteson  v,  Ellsworth, 

198;   Emerine  v.  O'Brien,  86  Ohio  St  33  Wis.  488;  Mehlbeig  v.  Tisher,  24  Wi& 

491.  607 ;  Paine  v.  Voorhees,  26   Wis.  526 ; 

Illinois.— In  Archibald  «.  Aigall,  53  Ford  v.  Mitchell,  15  Wis.  308 ;  Esstman 

111.  307,  goods  were  sold  on  credit  to  a  v.  Porter,  14  Wis.  39,  45 ;  Lindsey  s.  Mc- 

firm  which  soon  alter  dissolved,  a  new  Clelland,  18  Wis.  481,  485. 

member  taking  the  place  of  one  partner.  Iowa— Farwell  0.  Grier,  38  Iowa  83 ; 

The  new  Arm  continuing  the  business,  McLaren  v.  Hall,  26  Iowa  297 ;  Logan 

gave  their  note  for  the  price.  The  creditor  v,  Attix,  7  Iowa  77 ;  Edwards  v.  Trulock, 

sued  the  former  partners,  and  the  suit  was  37  Iowa  244. 

sustoined.    Walker,  J.,  said:  "It  is  the  Nebraska.— Young  v.  Hibbs,  5  Neb. 

established  doctrine  of  this  court  that  the  433,  437. 

mere  giving  of  a  note  does  not,  of  itself  California. — ^In  this  state  the  set- 
extinguish  a  precedent  debt,  whether  it  tied  rule  is  that  a  bill  of  exchange  or 
be  an  account  or  other  demand."  And  note  of  either  the  debtor  or  a  third  per- 
instructions  to  the  jury  "  that  the  taking  son  is  presumptively  a  conditional  pay- 
of  the  notes  did  not  satisfy  the  account  of  ment  Brown  v.  Olmsted,  50  Gal.  162; 
the  old  firm,  unless  it  was  so  agreed  by  Welch  o.  Allington,  23  Cal.  322 ;  Smith 
the  parties,"  were  held  correct.  In  Walsh  v.  Owens,  21  Cal.  11. 
V.  Lennon,  98  111.  27,  31,  Dickey,  C.  J.^  (g)  Stedman  v.  Qooch,  1  Esp.  5 ;  Maiil- 
said :  "  The  giving  of  a  note  for  a  debt,  lard  v.  Duke  of  Argyle,  6  M.  <&  G.  40. 
whether  sealed  or  unsealed,  does  not  pay  (h)  Kemp  v,  Watt»  15  M.  A  W.  672. 
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drawn  on  a  person  who  has  uo  effect  of  the  drawer's  in  his  hands,  and 

who  therefore  refuses  to  accept  it,  in  snch  case  he  may 

consider  it  as  waste  paper,  and  resort  to  his  original  de-  mJ^^aauSSf 

mand,  and  sne  the  debtor : ''  and  this  diatum  was  quoted  S^^ddi». 

by  Tindal,  C.  J.,  in  Maillard  v.  The  Duke  of  Argyle, 

(i)  to  show  that  the  word  '^  payment ''  does  not  necessarily  mean  pay* 

ment  in  satisfaction  and  discharge.  18 

§  1082.  The  authorities  in  support  of  the  rule  that  in  the  absence 
of  stipulation  to  the  contrary  the  negotiable  security  is  only  considered 
to  be  a  conditional  payment,  defeasible  on  the  dishonor  of  the  security, 
need  not  be  reviewed,  as  there  is  no  conflict  on  the  point,  {j ) 

The  payment  is  absolute  on  the  delivery  of  the  bill, 
and  takes  effect  from  that  date,  but  is  defeated  by  the  whenixuwiebai 

defeasible. 

happening  of  the  condition, ».  6.,  nonpayment  at  matur- 
ity, (i) 

But  if  the  buyer  offer  to  pay  in  cash,  and  the  vendor  takes  a  n^o- 
iiable  security  in  preference,  the  security  is  deemed  to  be  -^^leie  vendor 
taken  as  an  absolute,  not  a  conditional  payment.  (Q     And  biuiS^^^^ 
in  Cowasjee  v.  Thompson,  (m)  where  the  vendor  elected  SSiutSr^*"* 

(»)  6  M.  &  G.  40.  Ex.  604;  Belshaw  v.  Biuh,  11  G.  B.  191 ; 

18.  A  Receipt  may  be  Explained  and  Ford  v.  Beech,  11  Q.  B.  873 ;  Simon  «. 
Contradicted.— It  is  well  settled  that  a  Llojd,  2  G.  M.  &  K  187  ;  Helps  o.  Win- 
receipt,  may  be  explained  or  eyen  dis-  terbottom,  2  B.  &  Ad.  431 ;  Plimlej  v. 
pated.  So  where  "fall  satisfaction"  or  Westlej,  2  Bing.  N.  G.  249;  Valpj  v, 
"  full  payment "  is  acknowledged,  this  may  Oakley,  16  Q.  B.  941 ;  Griffiths  v.  Perry, 
be  shown  to  have  been  by  note  or  other  1  £.  &  E.  680;  28  L.  J.,  Q.  B.  204 ;  Gann 
«eciirity.  Glenn  v.  Smith,  2  G.  &  J.  493 ;  v.  Bolckow,  Vaughan  &  Go.',  10  Gh.  491, 
Hurley  v.  Hollyday,  35  Md.  469,  473 ;  per  Mellish,  L.  J.,  at  p.  501 ;  Gurrie  . 
Be  Hurst,  1  Flip.  G.  Gt.  462;  Walters  v.  Misa,  L.  R.,  10  Ex.  153;  per  cur.  at  p. 
Odom,  53  Ga.  286 ;  Winans  v.  Hassey,  163 ;  Gohen  o.  Hale,  3  Q.  B.  D.  371,  as  to 
48  Gal.  634 ;  Smith  v.  Schulenberg,  34  payment  by  a  check ;  Ex  parte  Willongh- 
Wis.  41 ;  Brice  ».  Hamilton,  12  S.  C.  32 ;  by,  16  Gh.  D.  604. 

Feldman  v.  Beier,  78  N.  Y.  293,  298;  (A)  Belshaw  v.  Bush,  11  G.  B.  191;  22 

Grinnell  v,  Spink,  128  Mass.  25.    The  re-  L.  J.,  G.  P.  24;  Turney  v.  Dodwell,  8  E. 

€eipt  may  be  explained  though  it  is  em-  &  6.  136;  23  L.  J.,  Q.  B.  137. 

bodied  in  a  written  contract.    Smith  v.  {I)  Marsh  v.  Pedder,  4    Gamp.    257; 

Holland,  61  N.  Y.  635 ;  Texas  Mut.  Life  Strong  v.  Hart,  6  B.  <&  G.  160 ;  Smith  o. 

Ins.  Go.  V,  Davidge,  51  Tex.  244.  Ferrand,  7  B.  &  G.  19 ;  Robinson  r.  Bead, 

(j)  Owenson  v.  Morse,  7   T.  R.  64;  9  B.  <&  G.  449;  Anderson  v.  Hillies,  12 

Kearslake  v,  Morgan,  5  T.  R.  513;  Puck-  G.  B.  499;  21  L.  J.,  C.  P.  150;  Guar- 

ford  V,  Maxwell,  6  T.  R.  52 ;  Eendrick  v.  dians  of  Lichfield  v.  Green,  1  H.  A  N. 

Lomax,  2  Cr.  &  Jervis  405 ;  Griffiths  v.  884,  and  26  L.  J.,  Ex.  140. 

Owen,  13  M.   &  W.  58 ;  James  v,  Wil-  {m)  «  Moo.  P.  G.  165.                    ' 
iiams,  13  M.  &  W.  828 ;  Growe  v.  Glay,  9 
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cowiwiM ».  ^  **^®  *  ^^^^  **  ®'^  months  in  preference  to  the  cash,  less 
TbompMm.  disoount,  it  was  held  in  the  Privy  Council  that  this  was  a 
**  payment  in  substance/'  making  it  the  vendor's  duty  to  give  up  the 
ship's  receipt  for  the  goods,  and  thus  depriving  him  of  the  right  of 
stoppage  in  trandtu, 

§  1083.  But  a  man  who  prefers  a  check  on  a  banker  to  payment  in 
money  is  not  considered  as  electing  to  take  a  security  in- 
isnotraohan     stcad  of  cash,  for  a  check  is  accepted  as  a  particular  form 
of  cash  payment^  and  if  dishonored,  the  vendor  may  re- 
sort to  his  original  claim  on  the  ground  that  there  has  been  a  defeasance 
of  the  condition  on  which  it  was  taken,  (n) 

But  if  a  check  received  in  payment  is  not  presented  within  reason- 
wheu  ohedk  able  time,  and  the  drawer  is  injured  by  the  delay,  the 
in  time.  check  wiU  Operate  as  an  absolute  payment  (o)  19 

(n)  Eyerett  v.  Collins,  2  Camp.  515;  84 ;  De  Yampert  v.  Brown,  28  Ark.  166; 

Bmith  V.  Ferrand,  7  B.  <&  C.  19 ;  per  Pat-  Phillips  v.  BuUard,  58  Oa.  256.  Bj  agree- 

teson,  J.,  in  Pearoe  v.  Davis,  1  M.  &  Bob.  ment  a  check  may  be  taken  as  an  abso- 

865 ;   Hough  v.  Maj,  4  Ad.  &  £.  954 ;  lute  payment    Blair  v.  Wilson,  28  Graft. 

Caine  v.  Coulson,  1  H.  A  C.  764 ;  32  L.  165. 

J^  Ex.  97 ;  and  see  Cohen  v.  Hale,  3  Q.  Delay  to  Present  a  Check.— The  effeci 

B.  D.  371.  of  payment  by  check  was  considered  in 

(o)  Hopkins  V.  Ware,  L.  B.,  4  £z.  268 ;  Hodgson  v.  Barrett,  33  Ohio  St.  63,  68, 

Byles  on  Bills,  p.  20,  (ed.  1879.)  where  the  above  language  of  our  author 

19.  Payment  by  Check  or  Draft. —  was  quoted  and  approved.    In  that  case 

Such  payment  is  presumptively  oondi-  the  drawer  of  the  check  had  not  funds  to 

tional  upon  the  honoring  of  the  check,  meet  it,  and  it  was  held  that  he  was  not 

whether  the  drawer  is  the  debtor  or  a  prejudiced  by  the  delay  to  present  it   sSee 

third  person.    If  the  check  is  good,  it  is  (Small  v.  Franklin,  Ac,  Co.,  99  Mass.  277, 

a  payment  from  the  time  it  was  given.  If  280;  Weddigen  o.  Boston,  Ac,  Co.,  100 

dishonored  it  is  no  payment    Hunter  v.  Mass.  422 ;  Syracuse,  Ac,  B.  B.  v.  CoU 

Wetsell,  84  N.  Y.  549 ;  stated  came  {  192,  lins,  1  Abb.  N.  Cas.  47 ;  Stevens  v.  Park, 

note  2,  p.  209 ;  Bliss  v.  Shwarts,  65  N.  Y.  73  111.  387.    In  Smith  v.  Miller,  43  N.  Y. 

444,  450;  Sweet  v.  Titus,  67  Barb.  327 ;  171,  the  creditor  received  the  check  of  a 

Thompson  v.  Bank,  82  N.  Y.  1 ;  Hall  v.  third  party  in  payment  for  goods.     It 

Barber,  13  N.  Y.  566 ;  Bradford  v.  Fox,  would  have  been  paid  if  presented  on  the 

38  N.  Y.  289 ;  Syracuse,  Ac,  R.  B.  v.  day  of  its  receipt,  but  the  drawer  became 

Collins,  1  Abb.  N.  Cas.  47,  49 ;  Turner  «.  insolvent  the  next  day,  whereupon  the 

Bank  of  Fox  Lake^  4  Abb.  App.  Dec.  check  was  dishonored.    It  was  held  that 

434;   Mclntyre  v.  Kennedy,  29  Penna,  though  the  payment  was  originally  oon> 

448,  455.    Waniner  v.  People,  74  111.  ditional,    the  delay   of    one    day  made 

346;  Heartt  e.  Bhodes,  66  111.  351 ;  Ker-  it  absolute.    If  the  delay  has  not  preju- 

meyer  v.  Newby,  14  Kans.  164 ;  Mordis  diced  the  debtor  he  cannot  claim  that  the 

V,  Kennedy,  23  Kans.  408 ;  Freeholders  conditional  payment  has  belBome  absolnta. 

of  Middlesex  v,  Thomas,  20  N.  J.  £q.  Jones  v.  Heiliger,  36  Wis.  149. 
39 ;  Kuh]  v.  Jersey  aty,  23  N.  J.  £q. 
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[The  preseDtment  of  checks  is  dealt  with  by  sec.  74  of  the  new 
statute  45  and  46  Viet,  c.  61  (Bills  of  Exchange  Act,  ^^unaMVioi. 
1882.)    Under  this  section  the  holder  of  a  check,  which  ««i»l74. 
is  not  duly  presented,  is  entitled  to  stand  in  the  drawer's  place  as  a 
creditor  of  the  bank,  and  if  the  bank  fail,  to  prove  against  the  estate 
for  the  amount  of  the  check.     What  amounts  to  due  pre-  rrcMmtmmt4,f 
sentment  of  a  foreign  check  was  discussed  in  Hey  wood  *»•*«»<*«*• 
17.  Pickering,  (p)] 

Whenever  it  can  be  shown  to  be  the  intention  of  the  parties  that  a 
bill  or  note  should  operate  as  immediate  payment,  then 
the  buyer  will  no  longer  be  indebted  for  the  price  of  the  ^Me^ukrain 
goodsy  although  he  may  be  responsible  on  the  security :  ment!bL^no 
and  the  bill  or  note  given  in  such  case  may  be  that  of  the  ^?riM7tiia> 
buyer  himself,  (q)  or  that  of  a  third  person,  on  which  the 
buyer  has  endorsed  his  name,  (r) 

§  1084.  But  although  a  bill  or  note  be  taken  only  as  conditional 
payment,  yet  as  it  is  prima  fade  evidence  of  payment,  the 
vendor  who  has  received  it  must  account  for  it  before  he  aooountforuu 

...      1  111  o'*  note,  even 

can  revert  to  the  on^nal  contract  and  demand  payment  when  received 
of  the   price.  20     In   Price  v.   Price,  («)  the  defendant  tionaipay- 

^  .  ment,  beforehe 

pleaded  to  an  action  of  debt  that  he  had  given  his  promis-  *^^^^  '^^  ^^ 

sory  note  at  six  months  to  the  plaintiff,  who  took  and  re- 

ceived  it  ^^  for  and  on  account ''  of  the  debt.     Replication, 

that  the  time  had  expired  before  the  commencement  of  the  i^^i^^^' 


action,  &c.,  and  that  the  defendant  had  not  paid.  Special 
demurrer,  assigning  for  causes,  that  the  replication  did  not  show  that 
the  plaintiff  held  the  note,  and  that  it  was  consistent  with  the  replica- 
tion that  the  note  might  have  been  endorsed  away,  and  payable  to 
some  other  person.  Joinder  in  demurrer.  Held,  after  consideration, 
Parke,  B.,  giving  the  judgment  of  the  court,  that  it  lay  on  the  defend- 
ant to  make  the  first  averment  that  the  note  hsSA  been  endorsed  away, 

(p)  L.  B.,  9  Q.  B.  428.  Recover   the    Price.— Unleae  the  note 

\q)  Sibree  v.  Tripp,  15  M.  &  W.  23 ;  be  accounted  for  it  will  be  regarded  as 

Guardians  of  Lichfield  v.  Green,  1  H.  &  payment.   Morrison  v.  Smith,  81  111.  221 ; 

N.  884 ;  26  L.  J.,  £z.  140.  Walsh  v.  Lennon,  98  111.  27, 31 ;  McMur- 

(r)  Sard  v.  Bhodes,  1  M.  A  W.  153 ;  ray  v.  Taylor,  30  Mo.  203 ;  Parrott  v. 
Brown  v.  Kewley,  2  B.  A  6. 518 ;  Camidge  Ck>lby,  6  Hun  55,  affirmed  71  N.  Y.  597  ; 
V.  AUenby,  6  It  A  C.  381 ;  Lewis  v.  Lys-  stated  qirU  \  1081,  note  17.  This  prin- 
ter, 2  C.  M.  &  B.  704.  ciple  will  be  foand  recognized  in  nearlj  - 

20.  The  Vendor  must  Account  for  the  all  the  cases  cited  ante  note  17. 

Check  or  Note  Received  before  he  can  {%)  16  M.  A  W.  232. 

3o 
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it  being  his  own  noUj  which  he  was  boand  to  pay,  and  not  on  the  plain- 
tiff to  aver  the  negative  in  his  replication;  overruling  Mercer  9. 
Cheese;  (Q  but  8ecu8,  if  it  had  been  the  note  of  a  third  person. 

§  1086.  It  will  be  perceived  that  it  was  taken  for  granted  in  the 
Bea«on  why  ^bove  casc  that  the  vendor  could  not  recover  the  price  if 
I^unt'fOTthe  b®  '^^^  parted  with  the  negotiable  security,  and  the  reason 
•®°'*^''^  is  obvious,  for  the  buyer  would  thus  be  compelled  to  pay 

twice,  once  to  the  vendor,  and  again  to  the  holder  of  the  bill ;  and  the 
vendor  would  thus  receive  payment  twice,  once  when  he  passed  away 
the  bill,  and  again  when  he  obtained  the  price.  And  on  this  principle 
it  was  held,  in  Bunney  v.  Poyntz,  (u)  that  the  vendor  who 
Poyntz.  had  negotiated  the  bill  without  making  himself  liable. 

Vendor  who  had  oouvertcd  the  conditional  into  an  absolute  paymenL 
bui  without  The  facts  were  that  his  agent,  who  had  received  the 
eonTertBoon-     buver's   uotes   in    payment,   discounted    them   with   the 

ditionja  Into  ■'  ...  rn 

atMoiutepay-  agent's  banker,  giving  his  own  endorsement  The  ven- 
dor had  not  endorsed  them.  Held,  that  the  vendor  had 
received  payment,  and  could  not  recover  from  the  buyer,  though  the 
notes  were  not  paid  and  the  agent  had  become  bankrupt.  Plainly,  if 
the  vendor  had  been  allowed  to  recover,  the  buyer  would  still  have 
remained  liable  to  pay  a  second  time  to  the  banker  who  held  his  notes. 
§  1086.  But  where  the  vendor  had  endorsed  the  note  received  on 
^11  n^  Paying  it  away,  it  was  held,  in  Miles  v,  Grorton,  (x)  that 
*on.  on  the  bankruptcy  of  the  buyer,  his  lien  of  unpaid  ven- 

Ramarkson       dor  rcvivcd.     The  learned  author  of  Smith's  Mercantile 


'''^'  Law  (y)  observes  of  this  case,  with  what  seems  great  pro- 

priety, that  although  the  vendor  was  responsible  for  the  bill  he  had 
endorsed  and  passed  away,  yet  till  he  had  actually  paid  it  he  ought 
not  to  have  been  allowed  to  sue  for  the  price  of  the  goods  sold,  on  the 
general  principle  that  it  is  a  good  defence  to  an  action  for  any  debt 
that  a  negotiable  bill  given  for  it  is  outstanding  in  other  hands,  {z) 

§  1087.  If  the  bill  or  note  given  in  payment  by  the  buyer  be  not 
Where  bill  or     his  owu,  but  that  of  somc  third  person,  on  which  he 

note  ^veii  by  , 

buyer  i«  not  has  uot  put  his  uamc,  and  \b  therefore  only  secondarily 
S^'w^^"^     liable,  then  it  lies  upon  the  vendor  to  all^  and  prove 

(0  4  M.  <&  G.  804.  (y)  Page  641,  (ed.  1877.) 

(«)  4  B.  A  Ad.  668.  (s)  Belshaw  v.  Biuh,  11  b.  B.  191 ;  22 

(«)  2  C.  A  M.  604.  L.  J.,C.  P.  '^4. 
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the  diefaonor  of  it  in  an  action  against  the  buyer  for  vendor  murt 
the  price ;  (a)   and  the  vendor  in  such  a  case  is  bound  SSo©1n  wi^ 
to  use  due  diligence  in  taking  all  the  steps  necessary  to  ^®<^"fi^^^: 
obtain  payment  of  the  security,  and  to  preserve  the  rights  of  the  buyer 
against  all  the  parties  to  the  instrument  who  were  liable  for  its  pay- 
ment to  the  buyer  when  he  passed  it  to  the  vendor ;  and  ^  ^^     ^^ 
in  default  of  the  performance  of  this  duty,  the  buyer  is  ft^m*™?^2»t 
discharged  from  the  obligation  of  paying  either  the  price  o^  p™«- 
of  the  goods  or  the  bill  or  note  given  as  conditional  payment. 

§  1088.  The  leading  case  on  this  subject  is  Camidge  v.  AUenby.  (6) 
The  buyer  gave  the  vendor  in  payment  for  goods  sold,  at  o^„nidire« 
York,  on  Saturday,  the  10th  of  December,  country  bank-  '^en*>y- 
notes  of  a  bank  at  Huddersfield.  The  notes  were  given  at  three 
o'clock  in  the  afternoon,  and  the  bank  had  stopped  payment  at  eleven 
o'clock  the  same  morning,  neither  party  knowing  the  fact  when  the 
payment  was  made.  The  vendor  did  not  circulate  the  notes,  nor  pre- 
sent them  to  the  bankers  for  payment,  and  on  the  following  Saturday, 
the  17th  of  December,  asked  the  vendee  to  pay  him  the  amount  of 
the  notes,  offering  at  the  same  time  to  return  them.  Held,  that  the 
notes  were  either  taken  as  money,  in  which  case  the  risk  of  everything 
but  forgery  was  assumed  by  the  party  receiving  them,  (o)  or  that  they 
were  received  as  negotiable  instruments,  in  which  case  the  vendor  had 
discharged  the  buyer  by  his  laches,  (d) 

§  1089.  In  Smith  v.  Mercer,  (e)  the  buyer  gave  a  bill  drawn  by 
Barned's  Bank  in  Liverpool,  on  London,  on  the  20th  of  g^y^^ 
February.  The  vendor  put  it  in  circulation,  and  the  bill  Mercer. 
was  not  presented  for  acceptance  in  London  till  the  23d  of  April, 
when  it  was  dishonored,  Barned's  Bank  having  failed  on  the  19th  of 
April.  No  notice  of  dishonor  was  given  to  the  buyer,  and  it  was  held, 
that  he  was  discharged ;  the  court  holding,  as  in  Camidge  v.  Allenby, 
that  the  vendor  either  took  the  bill  as  cash,  in  which  case  there  was 
no  liability ;  or  as  a  n^otiable  security,  and  then  the  buyer  could  not 
be  in  a  worse  position  than  if  he  had  endorsed  the  bill,  and  was  there- 

(a)  Price  v.  Price,  16  M.  A  W.  232.  8  Taunt  130 ;  Soward  v.  Palmer,  8  Taunt 

(h)  6  B.  A  C.  373.  277. 

(o)  See,  on  this  point,  Guardians  of  (e)  L.  K,  3  Ex.  51 ;  37  L.  J.,  Ex.  24. 

Lichfield  v.  Green,  1  H.  A  N.  884 ;  26  L.  But  see  Swinyard  v.  Bowes,  5  M.  <&  S.  62 ; 

J.,  Ex.  140.  Van  Wart  v.  WooUej,  3  B.  &  C.  439 ;  and 

(d)  See,  also,  as  to  laches.  Bishop  v,  Hitchcock  v.  Humfrej,  5  M.  A  G.  66i3. 
Bowe,  3  M.  A  8.  362 ;  Bridges  v.  Berry, 
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fore  entitled  to  notice  as  an  endorser,  in  defanlt  whereof^  he  was  dis- 
charged. 21 

But  in  the  case  of  country  bank-notes  there  would  be  no  laohes  in 
Country  bftiik-  ^^^  "^^^  failure  to  present  the  notes  for  payment  at  the 
^'^^'*^'  bankers'  on  finding  that  they  had  failed,  if  the  notes  were 

returned  to  the  buyer  within  a  reasonable  time.  (/) 

§  1090.  In  Crowe  v.  Clay,  (g)  in  the  Exchequer  Chamber,  it  was 
Vendor  oannoi  ^®'^>  reversing  the  judgment  of  the  Exchequer  of  Pleas,  {h) 
JJ^'iJg'SJj'  that  the  vendor  could  not  recover  the  prioe  of  the 
^i^iiS^  goods  sold  when  he  had  lost  the  acceptance  given  by  the 
payment;  buycr,  and  could  not  return  it.  Of  course  if  the  lost  bill 
were  aflerwards  found,  the  right  would  revive,  (t) 

In  Alderson  v.  Langdale,  {k)  the  vendor  was  held  to  have  lost  his 
right  to  recover  against  the  buyer  by  altering  the  bill 
•iteradthebui   giveu  in  payment  so  as  to  vitiate  it,  and  thus  destroying 
^^  the  buyer's  recourse  against  antecedent  parties,  Lord  Ten- 

terden  agreeing  with  the  rest  of  the  court  that  his  ruling  to  the  con- 
But  where  ^^^a^y,  at  Nisi  Prius,  was  erroneous.  But  where  the  buyer 
SSourae^"^  is  the  party  jw^wiar%  liable,  so  that  he  is  not  injured  by 
JSiSJby  Uie  ^OBi^g  reooursc  on  any  antecedent  parties  in  oonsequenoe 
T«QdOT  may  ^f  the  alteration,  the  vendor  may  recover  on  the  original 
recover  price,  contract  after  the  term  of  .credit  has  expired,  (?)  notwith- 
standing the  alteration.  22 

21.  One  who  takes  the  Note  of  a  defence  any  injaiy  he  has  sostained  by 

Stranger  for  a  Debt  must  use  Dili-  the  actual  laches  of  the  creditor."    In 

gence  to  CoUect   it.— Whether  notice  Mehlberg  v,  Tisher,  24  Wis.  607,  Dixon, 

to  tbe  debtor  of  dishonor  is  necessary  0.  J.,  said  that  taking  a  bill  of  exchange 

where  the  note  of  a  third  person,  not  en-  for  a  debt  **  la  absolute  payment,  if  the 

dorsed  by  the  debtor,  is  given  by  him  to  holder,  through  negligence,  finils  to  take 

the  creditor,  was  considered  in  Hunter  e.  proper  steps  to  obtain  payment,  or  if  not 

Moul,  98  Penna.  13,  where  Mercur,  J.,  paid,  to  charge  the  drawer  with  liability.'' 

said :  "  The  law  is  clearly  stated  in  2  Par-  See  Allan  v.  Eldred,  50  Wis.  182, 135. 

sons  on  Bills  184,  where  it  is  said  that  if  (/)  Bubson  v.  Oliver,  10  Q.  B.  104; 

paper  be  transferred  by  delivery  only  as  Rogers  v.  Langford,  1  C.  &  M.  S37. 

security  for  a  pre-existing  debt,  and  it  is  (g)  9  Ex.  604. 

dishonored  while  in  the  hands  of  the  (k)  8  £x.  295. 

transferee,  it  affects  in  no  way  the  debt  (i)  Dent  v.  Dunn,  3  Gamp.  296. 

it  was  intended  to  secure.    The  original  (k)  SB.&  Ad.  661. 

liability  remains  what  it  was,  and  upon  (/)  Atkinsons. Handon, 2  Ad.  A E.  628. 

dishonor  of  the  paper,  it  is  not  even  22.  Is  Alteration  of  a  Note  by  the 

neceflsary  to  give  him  notice  thereof  as  Creditor    an    Acceptance    of    it    as 

an  endorser,  but  the  debtor  may  show  in  Payment  ? — Alderson  v.  Langdale  was 
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§  1091.  It  was  held,  in  Rolt  v.  "Watson,  (m)  that  the  vendor  oould 
recover  on  the  original  contract,  even  without  producing  ^^^^ 
a  negotiable  security  given  to  him  by  the  buyer  in  pay-  ^«^«>n- 
ment,  on  proof  that  the  bill  drawn  to  the  vendor's  order  had  been  lost 
without  endorsement  by  him,  and  could  not  therefore  be  negotiated. 
But  this  case  was  overruled  in  Ramuz  v.  Crowe,  (n)  and 
the  rule  now  is  that  if  the  instrument  was  n^otiable  in  slmuxt. 
form,  there  can  be  no  recovery  on  the  original  contract 
without  producing  it ;  otherwise  if  the  bill  or  note  was  not  negotiable 
in  form,  (o)     [But  although  the  seller  cannot  recover  on  vendor  may 
the  original  contract,  when  he  has  lost  the  buyer's  bill  of  JSi^with* 
exchange  for  the  price,  he  may  bring  an  action  upon  the  ^***  **"^* 
lost  bill  and  recover  from  the    buyer   the  amount  for  which  it  was 

cited  and  followed  in  Sjkes  v.  Gerber,  98  have  taken  the  liberty  to  add  this  small 
Pentia.  179, 183.  In  that  case  the  note  of  item  to  said  note,  not  doubting  it  will 
the  debtor  was  given  for  a  debt,  bat  a  soit  fully  meet  your  approyal.''  In  a  suit  on 
upon  the  note  failed  because  of  an  altera-  the  original  debt,  it  was  set  up  that  the 
don  by  the  creditor.  Thereupon  a  second  alteration  of  the  note  not  only  destroyed  it, 
suit  was  brought  upon  the  original  debt,  but  also  the  original  cause  of  action. 
Trunkey,  J.,  said  :  "  By  vitiating  the  note  Thurman,  C.  J.,  reviewed  the  cases,  dis- 
given  for  his  labor  claim,  the  plaintiff  tinguished  Alderson  «.  Langsdale,  because 
caused  it  to  operate  as  a  satisfaction  of  the  there  antecedent  parties  were  released, 
debt,  and  he  cannot  recover  in  a  second  approved  and  followed  Atkinson  v.  Han- 
action  against  the  defendant."  As  the  don,  cited  by  our  author  supra,  and  Clute 
note  was  that  of  the  debtor,  and  he  lost  v.  Small,  17  Wend.  238,  saying :  ''  It  is 
no  remedy  over  by  reason  of  the  altera-  difficult  to  perceive  how  the  destruction 
ion,  this  decision  appears  to  rest  on  no  without  fraud  of  a  mere  security  given  by 
sound  foundation.  It  would  seem  that  the  debtor  himself,  and  the  destruction  of 
the  attention  of  the  court  was  not  called  what  can  in  no  event  prejudice  him,  can 
to  the  case  of  Atkinson  v.  Handon,  cited  operate  to  discharge  the  precedent  debt." 
by  our  author,  which  case^  and  not  Alder-  See,  also,  to  the  same  effect,  Matteson  v. 
son  V,  Langdale,  was  the  true  precedent.  Ellsworth,  33  Wis.  488,  601 ;  eowtra,  Mar- 
But  Sykee  v.  Gerber  was  decided  mainly  tendale  v.  FoUett,  1  N.  H.  95 ;  Smith  «. 
on  the  ground  that  the  debt  might  have  Mace,  44  N.  II.  553. 
been  proved  under  the  pleadings  in  tue  (m)  4  Bing.  273. 
firstsuit)  and  that  therefore  the  matter  was  (n)  1  Ex.  167;  and  see  Hansard  v. 
res  judicata.  In  Merrick  v.  Boury,  4  Ohio  Bobinson,  7  B.  &  C.  90. 
St  60,  the  note  of  the  buyer  was  given  (o)  Wain  o.  Bailey,  10  Ad.  &  E.  616; 
hr  a  hill  of  goods.  The  seller  wrote  ac-  Bamuz  t;.  Crowe,  1  Ex.  167  ;  Price  «. 
knowledging  receipt  of  the  note  and  add-  Price,  16  M.  &  W.  232-243 ;  Hansard  v. 
ing:  '^  As  you  are  aware  that  our  custom  Bobinson,  7  B.  &  C.  90.  And  see 
is  to  make  all  notes  due  us  payable  with  National  Savings'  Bank  Association  w, 
diffinenoe  of  exchange  on  Baltimore,  we  Tranah,  L.  B.,  2  C.  P.  556. 
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drawn^  on  providing  an  indemnity  against  any  claims  that 


BUlBofBz- 


ohan«)  Aot,       may  be  made  in  respect  of  the  bill.     And  now.  when  the 
seller  has  lost  a  bill  of  exchange  before  it  is  overdue,  he 
will  be  entitled,  on  giving  security  against  any  claims  in  respect  of  the 
lost  bill,  to  insist  upon  the  drawer's  giving  him  a  duplicate  bill,  (p)] 

§  1092.  If  a  bill  or  note  be  endorsed,  and  given  by  the  buyer  to  the 
Where  bm  to  vcndor,  merely  as  a  collateral  security,  the  duty  of  the 
Snd^eeourityf"  vendor  is  the  same  as  if  the  bill  had  been  given  in  oon- 
yendor^aduty.  di^ional  payment;  and  if  he  n^lect  to  present,  or  to  give 
notice  of  dishonor  to  the  buyer,  the  buyer  will  be  discharged  from 
liability  on  the  bill,  and  the  laches  will  operate  so  as  to  constitute  the 
bill  absolute  payment  for  its  amount,  {q) 

In  one  case  where  goods  were  sold  for  cash,  the  buyer  refused  to  pay 
cash,  and  gave  the  vendor  his  own  dishonored  aooeptanoe^ 
Asaiefor^oiu^  past  duc,  and  the  payment  was  held  good,  in  the  absence 
Bflowndi^  of  fraud.  But  the  decision  proceeded  on  the  ground  of 
an  implied  assent  to  this  mode  of  payment  by  the  vendor, 
who  had  not  returned  his  dishonored  acceptance  when  sent  to  him  in 
lieu  of  cash,  (r)  28 

§  1093.  When  the  agreement  is  that  the  price  of  the  goods  sold  shall 
Where  biito  on    ^  P*^^  ^°  ^  negotiable  security,  held  by  the  buyer,  to 
bum  tonotto    wl^ich  he  is  no  party,  and  for  the  payment  of  which  he  is 
mgimtor^    not  to  be  answerable,  this  may  be  considered  as  a  spedes 
theprioe.  ^£  barter,  as  was  said  by  Lord  EUenborough  in  Bead  t?. 

Hutchinson.  («)  Or  the  bills  given  by  the  buyer  may  be  deemed  to 
have  passed  as  cash,  just  as  if  they  were  Bank  of  England  notes,  as  was 
Where  foxKed    ^^^  i°  Camidge  V.  Allenby,  (t)  and  in  guardians  of  Lich- 

(p)  45  and  46  Vict.,  c.  61,  {{  69,  70,  requires.    If  the  seller  sues  for  the  price 

(BUls  of  Exchange  Act,  1882.)  the  buyer  may  avail  himself  of  the  notes 

(g)  Peacock  v.  Paisell,  14  G.  B.  (N.  8.)  by  way  of  setK>ff.    Bat  if  the  sale  is  for 

728 ;  82  L.  J.,  C.  P.  266.  cash  on  delivery,  the  seller  may  refuse 

(r)  Mayer  v.  Nyas,  1  Bing.  311.  the  notes  and  may  rescind  the  sale,  if  the 

23.    Tender   of    the    Seller's    Die-  cash  is  not  tendered.    See  Allen  v.  Hart- 

nonored  Paper  in  Payment  of  Price,  field,  76  111.  358,  stated  ouUe  {  348.    Wil- 

— ^An  agreement  to  sell  implies  in  the  marth  v.  Mountford,  4  Wash.  G.  C  79; 

Bbsence  of  any  proviaion    to   the  con-  Barker  v,  Walbridge,  14  Minn.  469.    See 

trary,  that  the    price  will    be    payable  ante  i  1063,  note  7. 

in  money.    See  ante  {  2.    Therefore  a  (a)  8  Oamp.  352. 

tender  '  of    the    seller's    own   over-doe  (()  6  B.  A  C  878b 
notes  is  not  the  payment  which  the  law 
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field  V.  Green,  (u)    If  the  securities  thus  passed^  however,  JJ^^p^. 
were  forged  or  oounterfeited ;  or  if  uot  what  on  their  face  "**"*• 
they  purport  to  be,  as  if  they  appeared  to  be  foreign  bills  needing  no 
stamp,  but  were  really  domestic  bills,  invalid  for  want  of  a  stamp,  the 
seller  would  have  the  right  to  rescind  the  sale  for  failure  of  considera- 
tion, as  explained  in  the  chapter  on  that  subject,  (v)  24  g^^^^^^j^ 
And  if  the  securities,  though  genuine,  were  known  to  the  JSyCT^i^^**** 
buyer  to  be  worthless  when  he  passed  them,  his  conduct  ^o'**'*®*- 

(tt)  1  H.  A  N.  884 ;  29  L.  J.,  Ex.  140.  no  he  paid  it  out,  and  cannot,  by  his  own 

And  Bee  FydeJl  i^.  Clark,  1  Esp.  447.  oath  alone,  even  if  he  is  certain,  convict 

(o)  Ante  Book  UI.,  Oh.  1.  a  false  witness  of  pexjuiy.    It  will  never 

24.  Payment  in  Forged  or  Counter-  do,  in  laying  down  roles,  to  overlook  the 

feit    Paper. — In    Emerine   v,    O'Brien,  consequences."    Atwood  v.  Cornwall  was 

86  Ohio  St.  491,  496,  Boynton,  C.  J.,  approved    and  followed   in  Wingate  v. 

said :  "  No  principle  is  better  settled  or  Neidlinger,  60  Ind.  620,  626,  where  the 

rests  npon  more  solid  reason  than  that  a  counterfeit  bill  was  kept  six  months  be- 

forged  note  delivered  in  payment  does  fore  its  character    was    ascertained;    in 

not   operate  as  a  satisfaction  or  eztin-  Samuels  v.  King,  60  Ind.  627,  where  the 

gnishment  of  an  antecedent  debt  or  de-  delay  was  forty-five  days,  and  in  Bank  v. 

mand."    Goodrick  v.  Tracy,  43  Yt.  314 ;  Stevenson,  61  Ind.  694,  where  the  bill 

Bitter  v.  Singmaster,  73  Penna.  400 ;  Ea-  was  ofiered  back,  but  the  evidence  did  not 

gle  Bank  v.  Smith,  6  Conn.  71.  show  when. 

Forged  Paper  must  be  Promptly  Pajrment  in  Genuine  but  Worth- 
Retumed^— But  in  Atwood  v.  Cornwall,  less  Paper. — ^In  general,  such  payment 
28  Mich.  336,  342,  it  was  held  after  full  releases  no  previous  liability.  There 
discussion  that  one  who  received  a  coun-  is  a  fEolure  of  consideration  which  war- 
terfeit  bill  must  be  diligent  to  ascertain  rants  the  avoidance  of  the  transaction, 
whether  it  is  valid.  In  that  case,  the  See  ante  i  619.  This  rule  is  subject  to  an 
creditor  receiving  the  bill  carried  it  for  exception  already  noted  where  the  person 
five  months  before  learning  that  it  was  receiving  such  paper  gets  what  he  bar- 
counterfeit,  and  the  delay  was  held  too  gained  for,  though  it  proves  worthless, 
great  to  permit  him  then  to  return  it  See  ante  i  620.  Bioknall  v,  Waterman,  tit- 
Campbell,  C.  J.,  said:  "There  is  much  fro.  Where  notes  tendered  in  payment  are 
force  in  the  doctrine  which  requires  a  those  of  one  who  became  insolvent  after 
party  to  be  vigilant  before  taking  bad  the  contract  to  take  them  for  the  price 
money.  That  is  the  only  rule  likely  to  was  made  but  before  delivery  of  the 
prevent  its  circulation.  A  person  who  goods,  in  such  case  there  is  a  fiedlure  of 
takes  it  without  dispute  and  examines  it  consideration ;  and  the  seller  may  refuse 
afterwards,  if  he  is  able  to  remember  from  such  notes.  Benedict  v.  Field,  16  N.  Y. 
whom  he  took  it,  and  is  allowed  to  recover  696 ;  Roget «.  Merritt,  2  Caines  117.  But 
back  the  amount,  may  save  himself,  but  see,  eontra,  Bicknall  v.  Waterman,  6  B.  L 
will  usually  subject  an  equally  innocent  43,  49,  where  a  distinction  is  made  be- 
party  to  loss.  And  it  is  also  manifest  tween  the  case  where  the  note  to  be  given 
that  if  he  ii  ready  to  testify  positively  is  that  of  the  buyer  and  the  case  where 
from  whom  he  received  it,  his  adversary  the  note  is  an  existiog  note  of  a  third 
oannot  generally  be  as  certain  whether  or  person.    It  wss  held  that  the  insolvency 
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would  be  deemed  fraudulent,  {x)  and  the  seller  would  be  entitled  to 
rescind  the  sale,  and  bring  trover  for  the  goods,  as  shown  in  the  chapter 
on  Fraudulent  Sales,  (y) 

§  1094.  In  Hodgson  v,  Davies,  {z)  Lord  Ellenborough  held,  where 
Bale  for  buis  ^  ^^^  ^^  made  on  credit  for  bills  at  two  and  four  months: 
OT  for  approved  jgj  ^hat  the  vcndor  must  accept  or  reject  the  bills 
HodffMQ  V.  offered  within  a  reasonable  time,  and  five  days  were  held 
'^  too  long  a  time  to  reserve  the  right  of  rejection. 

2nd.  That  a  sale  for  bills,  does  not  mean  approved  bUb,  and  pard 
evidence  to  that  effect  is  not  admissible  when  the  written  contraot 
mentions  ''bills'*  only. 

3rd.  That  an  approved  biU  means  a  bill  to  which  no  reasonable  ob- 
jection could  be  made,  and  which  ought  to  be  approved. 

§  1095.  Payment  properly  made  to  a  duly-authorized  agent  of  the 
Pa  meni  to  vcudor  is,  of  course,  the  same  as  if  made  to  the  vendor  him- 
■«*"*••  self.     Without  entering  into  the  general  doctrines  of  the 

^'^^^"^^      law  of  agency,  it  may  be  convenient  to  point  out  that  in 


oeiTepriMs.      contracts  of  salc  certain  agents  have  been  held  entitled 
to   receive  payment   from  their  known  general  authority.     Thus,  a 

factor  is  an  agent  of  a  general  character,  entitled  to  re- 
ceive payment  and  give  discharge  of  the  price ;  (a)  but  a 
^^           broker  is  not,  for  he  is  not  intrusted  with  the  possession 

of  sach  third  penon  after  the  contract  nessee^  however,  it  is  held  that  one  who 

and  before  delivery  of  the  goods  would  not  takes  genuine  current  bank-notes  wludi 

warrant  a  resdssion  by  the  seller.    This  both  parties  believe  to  be  good,  but  whidi 

case  goes  on  the  theory  that  the  note  given  are  in  fact  worthless  becanse  of  the  £ul- 

for  a  contemporaneous  debt  was  to   be  ure  of  the    bank,   must    bear  the    look 

regarded  as  absolute  payment,  and  that  Ware  v.  Street,  2  Head  609 ;  Scruggs  a. 

the  risk  of  insolvency  of  the  maker  of  Gass,  8  Yerg.  175.   Payments  accepted  in 

the  note  was  taken  by  the  seller  of  the  confederate  notes  are  good,  and  the  money 

goods  when  he  agreed  to  take  the  note,  cannot  be  collected  over  again.    Piegaar 

Taking  the  note  of  a  married  woman  for  «.  Twohig,  37  Tex.  225 ;  Douglass  v.  Neil, 

her  husband's   debt  is  not  payment  in  7  Heiak.  437,  443. 

Indiana,  such  note  being  void.    Little  v.  (x)  Bead  v.  Hutchinson,  3  Camp.  352; 

American,  Ac,  Co.,  67  Ind.  67.    A  check  Noble  v.  Adams,  7  TaunL  59 ;  Stedman 

or  draft  on  a  bank  where  the  drawer  has  v,  Qooch,  1  Esp.  3 ;  Hawse  «.  Crowe^  B. 

no  funds  is  fraudulent,  and  no  payment.  &  Mood.  414 ;  per  Bayley,  J.,  in  Oamidga 

Thayer  v.  Peck,  93  111.  357 ;  Warriner  «.  v.  Allenby,  6  B.  &  C.  373-382. 

People,  74  111.  346.   See  ante  i  1083,  note  (y)  AnU  {  648,  et  wq. 

19.    Payment  in  a  note  void  for  usury  (z)  2  Camp.  530. 

does  not  destroy  the  antecedent  right  of  (a)  Drinkwater    «.    GkxKLwin,    Oowp. 

action.    Cook  v,  Barnes,  36  N.  Y.  520;  251 ;  Hornby  v.  Lacy,  6  M.  A  a  166; 

Qerwig  v.  Sitterly,  56  N.  Y.  214.  In  Ten-  Fish  v.  Kempton,  7  0.  B.  687. 


PABT  in.]                           PAYMENT   AND  TENDEB.  953 

of  the  goods.  (6)  26    In  Kaye  v.  Brett,  (o)  Parke,  B.,  delivering  the 
judgment  of  the  ooort,  said :  "  If  a  shopman,  who  is  -.  ^^ 
authorized  to  receive  payment  over  the  counter  only,  re- 
ceives money  elsewhere  than  in  the  shop,  the  payment  is  not  good.^ 

(6)  Baring  v.  Corrie,  2  B.  A  Aid.  137 ;  trade  was  to  pay  sach  salesmeii,  and  that 

Campliell  v.  Hassel,  1  Stark.  233.  the  seller  did  not  disaffirm  the  whole 

25.  What  Agents  are  authoriaed  to  re-  contract  when  they  learned  that  the 
ceive  Payment.  Agents  intrusted  with  agreement  was  to  pay  to  the  agent.  Mere 
the  Ooods. — Where  an  agent  is  author-  agency  to  sell  was  held  to  imply  agency 
ized  to  sell  and  is  intrusted  with  the  goods,  to  receive  payment  in  Hoskins  «.  John- 
he  hasan  implied  authority  to  receive  pay-  son,  5  Sneed  469,  and  Oollins  v,  Newton, 
ment  See  anU  I  241,  note  39.  Butler  v.  7  Bax.  269.  Authority  to  an  agent  to 
Dorman,  68  Mo.  298;  Sumner  o.  Sandfly  receive^  payment  may  be  Implied  from 
61  Mo.  89 ;  fiioe  v.  Groffinan,  56  Mo.  434 ;  other  circumstances  than  mere  agency  to 
Seipie  «.  Irwin,  80  Penna.  513 ;  Law  v.  sell.  Thoe,  where  the  principal  sent  to 
Stokes,  32  N.  J.  L.  249 ;  Higgins  «.  Moore,  his  selling  agent  a  bill  to  be  presented  to 
34  N.  T.  418.  In  Whirton  «.  Spring,  74  the  buyer,  this  was  held  to  warrant  the 
N.  Y.  169, 173,  where  a  ship  was  the  sub-  buyer  to  pay  to  the  agent.  Adams  v. 
ject  of  sale,  Earl,  J.,  said:  ''An  agent  Humphreys,  54  Ga.  496.  Where  an 
authorised  to  sell  personal  property,  agent  to  sell  safes  took  an  old  one  in  part 
which  he  has  in  his  possession  and  can  payment,  and  the  principal  accepted  the 
deliver,  must,  in  the  absence  of  any  known  safe,  it  was  held  that  the  debtor  was  war- 
limitation  upon  his  authority,  be  author-  ranted  in  paying  the  residue  of  the  price 
ixed  to  receive  the  price."  But  it  was  held  to  the  agent  in  the  absence  of  notice  to 
that  no  authority  was  implied  to  receive  the  contrary.  Harris  v.  Simnferman,  81 
payment  before  it  was  due.  111.  413.    Other  acts  holding  out  an  agent 

Agents     not    Intmated    with    the  as  having  authority  to  receive  payment 

Qood8.^AgentB    who   are   merely  em-  are  illustrated  in  the   following  cases: 

ployed  to  sell,  and  who  are  not  entrusted  Howe  Machine  Co.  v,  Ballweg,  89   111. 

with  the  custody  of  the  goods,  have  no  318;  Uelrich  v.  McCormick,  66  Ind.  243; 

implied    authority  to  receive  payment  Packer  v.  Locomotive  Works,  122  Mass. 

Such  agents  are  canvassers,  or  others  em-  484.    An  agent  to  sell  may  give  credit 

ployed  to  solicit  orders,  agents  authorised  unless  the  custom  of  the  trade  is  to  sell 

to  sell  by  sample,  and  brokers.    Abra-  for  cash.    White  v.  Fuller,  67  Barb.  267. 

hams  V.  Weiller,  87  111.  179;  Clark  v.  If  payment  is  made  to  one  without  au- 

Bmith,  88  HL  298;  Cupples  v.  Whelan,  thority  to  receive  it  for  the  creditor,  the 

61  Mo.  583 ;  Butler  o.  Dorman,  68  Mo.  receiver  becomes  the  agent  of  the  debtor 

298 ;  Seipie  «.  Irwin,  30  Penna.  513 ;  Law  to  make  the  payment  to  the  creditor. 

«.  Stokes,  32  N.  J.  L.  249 ;  Higgins  v.  (yConner  v.  Arnold,  53  Ind.  203 ;  King 

Moore,  34  N.  Y.  417 ;  Harrison  v.  Boss  v.  Patenon,  Ac,  B.  B.,  29  N.  J.  L.  504. 

44  Super.  Ct  230,  236.    But  see  Putnam  The  right  to  money  paid  to  such  unan- 

V.  French,  53  Vt.  402.    This  case,  where  thorised  agent  does  not  vest  in  the  creditor 

payment  to  a  traveling  salesman  not  en-  until  he  has  ratified  the  act  of  the  agent. 

trusted  with  goods  was  held  good,  can,  Strayhom  v.  Webb,  2  Jones  L.  199. 

perhaps,  be  reconciled  with  those  above  (e)  5  Ex.  269 ;  Jackson  «•  Jaoob^  5 

sited,  on  the  ground  that  the  custom  of  Scott  79. 
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Penon  with  1°  Barrett  V.  Deere,  {d)  Lord  Tenterden  held,  that  iwj- 

Hivamt  M-  ment  to  a  person  sitting  in  a  counting-room,  and  appearing 
Barrett  *.  to  be  entrusted  with  the  conduct  of  the  business,  is  a  good 

^^^^"'  payment;  and  the  same  learned  judge  held   a  tender 

under  similar  circumstances  to  be  valid,  (e) 

[In  Finch  v.  Boning  (/)  a  tender  to  a  clerk  in  a  solicitor's  office  of 
Finch*.  ^  ^^^^  ^^^  ^  ^^^  solicitor  was  held  to  be  a  good  tender, 

^^^  and  by  Lord  Coleridge,  C.  J.,  that  the  clerk's  refusal  to 

receive  the  money,  on  the  ground  that  he  had  ''  no  instructions "  in 
the  matter,  did  not  amount  to  a  disclaimer  of  his  authority  to  re- 
ceive it] 

§  1096.  An  auctioneer  employed  to  sell  goods  in  his  possession  for 
A  adan  ready  money,  has  in  general  authority  to  receive  payment 

for  them,  but  the  conditions  of  the  sale  may  be  such  as 
show  that  the  vendor  intended  payment  to  be  made  to  himself,  and 
in  such  case  a  payment  to  the  auctioneer  would  not  bind  the  vendor ;  {ff) 
and  it  is  plain  that  if  the  auctioneer  acts  as  a  mere  crier,  or  broker, 
for  a  principal  who  has  retained  the  possession  of  the  goods,  the  auc- 
tioneer has  no  implied  authority  to  receive  payment  of  the  price. 

§  1097.  A  wife  has  no  general  authority  to  receive  payment  for  a 
husband,  and  a  payment  to  her  of  money  even  earned  bj 
herself,  will  not  bind  the  husband,  without  proof  of  au- 
thority express  or  implied.  (A)  [But  the  plea  of  payment  to  the  wife, 
which  was  held  to  be  bad  in  Offley  9.  Clay,  would,  since  the  Married 
Women's  Property  Acts,  be  a  good  defence  in  an  action  by  the  hus- 
band. Under  the  provisions  of  those  statutes  the  earnings  of  a 
married  woman  are  made  her  separate  property,  and  her  receipt  alone 
is  a  good  discharge  for  the  same,  (t)] 

§  1098.  The  general  rule  of  law  is,  that  an  agent  who  makes  a  sale 
may  maintain  an  action  against  the  buyer  in  respect  of  his 

Purchaser  from         ,  .,  .... 

agent  cannot      privity,  and  the  principal  may  also  maintain  an  action  in 

pay  principal       *  "^  '  *  *  >' 

•»  a«  to  defeat  rcspect  of  his  interest ;  (J)  but  where  the  agent  has  him- 
self an  interest  in  the  sale,  as  for  example,  a  factor  or 

(d)  M.  &  M.  200.  X,  Q.  B.  111. 

ie)  Willmott  v.  Smith,  M.  <&  M.  238.  (A)  Offley  v.  Clay,  2  M.  A  G.  172. 

(/)  4  C.  P.  D.  143 ;  and  see  Bingham  (t)  33  and  34  Vict,  c.  98,  {  1,  (Manlsd 

tr.  Allport,  1  Nev.  &  M.  398.  Women's  Property  Act»  1870,)  and  45' 

(g)  Sykee  v.  Giles,  6  M.  &  W.  645 ;  see  and  46  Vict,  c.  75,  {  2,  (Married  W<»iMO^ 

Capel  V.  Thornton,  3  C.  &  P.  352 ;  Wil-  Property  Act,  1882.) 

liams  V.  Millington,  1  H.  Bl.  81 ;  Wil-  (j)  Per    Lord   Abinger,  in   Bjkm   «. 

liams  V.  Evans,  L.  B.,  1  Q.  B.  352 ;  35  L.  Giles,  5  M.  <&  W.  645. 
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auctioneer,  for  his  lien,  a  plea  of  payment  to  the  principal  is  no  de- 
fence to  an  action  for  the  price  by  the  agent,  unless  it  show  that  the 
lien  of  the  agent  has  been  satisfied,  {k) 

§  1099.  In  Catterall  v.  Hindle,  (Z)  a  full  exposition  of  the  law  as  to 
the  authority  to  receive  payment  conferred  on  agents  to 
sell,  was  given  in  the  decision  pronounced  by  Keating,  J.  a^i^mustbe 
It  is  not  necessary  to  give  the  facts,  somewhat  compli-  iuua?ooutse  of 
Gated,  to  which  tlie  law  was  applied.  The  principles 
were  thus  stated:  ^^That  a  broker  or  agent  employed  to  sell,  has 
prima  fade  no  authority  to  receive  payment,  otherwise  than  in  money^ 
according  .to  the  usual  course  of  business,  has  been  well  estabh'shed; 
and  it  seems  equally  clear  that  if,  instead  of  paying  money,  the  debtor 
writes  off  a  debt  due  to  him  from  the  agent,  such  a  transaction  is  not 
payment  as  against  the  principal,  who  is  no  party  to  the  agreement, 
though  it  may  have  been  agreed  to  by  the  agent :  see  the  judgment  of 
Abbott,  C.  J.,  Russell  t?.  Bangley,  4  B.  &  Ad.  398 ;  Todd  v.  Eleid,  4 
B.  &  Ad.  210 ;  the  authority  of  which,  upon  this  point,  is  not  affected 
by  the  correction  as  to  a  fact  by  Parke,  B.,  in  Stewart  v,  Aberdein,  4 
M.  &  W.  224.  It  has  also  been  held  by  this  court,  in  the  case  of 
Underwood  v.  Nicholls,  (m)  that  the  return  to  the  agent  of  his  check, 
c&«hed  for  him  by  the  debtor  a  few  days  before,  was  not  part  payment 
as  against  the  principal.  *  It  amounts  to  no  more,'  said  Jervis,  C.  J., 
'  than  the  debtor  seeking  to  discharge  his  debt  to  the  principal,  by 
writing  off  a  debt  due  to  him  from  the  agent,  which  he  has  no  right 
to  do/  We  think  the  present  case  the  same  in  principle  with  Under- 
wood v.  Nicholls.''     *     *     *26 

(k)  WiUiams  «.  MillingtoD,  1  H.  Bl.  in  Money.— This  is  the  general  princi- 

Sl ;  Drinkwater  v,  Goodwin,  Cowp.  251 ;  pie  in  the  absence  of  express  authority  to 

Bobinson   v.    Baiter,  4  E.  &  B.    954;  the  agent  to  reoeive  payment  in  sometbing 

24  L.  J.,  Q.  B.  250,  in  which  Coppin  «.  else  than  money.    Qeeante  i  1063,  note?, 

Walker,  7  Taunt.    237,   and  Coppin  v.  and  2  1092,  note  23 ;  Beynolds  v.  Ferree, 

Craig,  Id.  243,  are  reviewed.    See,  also,  86  HI.  570 ;  Tmdo  v.  Anderson,  10  Mich 

Grioe  v.  Kendrick,  L.  B.,  5  Q.  B.  340.  357,  367 ;  Burger  v.  limback,  42  Mich 

(I)  L.  B.,  1  C.  P.  186;  35  L.  J.,  C.  P.  162;  Wheeler,  Ac.,  Co.  v.  Givan,  65  Mo 

161.    The  dedsion  in  this  case  was  re-  89 ;  Mudgett  v.  Day,  12  Cal.  139 ;  Scoby 

yersed  on  appeal,  the  Exchequer  €ham-  v.  Woodn,  3  Baz.  66 ;  McCulloch  v.  Mo* 

ber  being  of  opinion  that  the  case  involved  Eee,  16  Penna.  289,  294 ;  Drain  v.  Dog- 

a  question  of  het  which  had  not  been  gett,  41  Iowa  682;  Aultman  v.  Lee,  43 

submitted  to  the  jury.    L.  B.,  2  C.  P.  Iowa  404 ;  Kendall  v.  Wade,  5  La.  Ann. 

868.  157.    The  agent,  in  the  absence  of  special 

(»)  17  C.  B.  239;  25  L.  J.,  C.  P.  79.  restriction,  will  be  author! zetl  to  receive 

S6.  Pftjrment  to  an  Agent  must  be  any  money  generally  current    Bodgers 


956                            PEBFOBMAKCE  OF  THE  OOKTBACT.  [BOOK   IV. 

v.  Bass,  46  Tex.  605.     A  general  agent  to  Part  Pa3rment — McHany  v.  Schenck,  83 

collect  and  settle  debts  may  receive  prop-  III.  357 ;  Herring  v.  Farrell,  74  N.  C.  588. 

erty  in  settlement.  McLaughlin  v.  Bloant^  Nor  lo  extend  the  time  for  payment.  Gei^ 

61  Ga.  168.    But  such  agent  cannot  buy  rish  v,  Maher,  70  111.  470 ;  Bitch  v.  Smith, 

property  of  the  debtor  and  thereby  create  82  N.  Y.  627.  Nor  to  assign  the  debt  or  an  j 

a  debt  against  his  principaL    Pollock  v.  security  for  the  debt  paid,  nor  to  make  a 

Cohen,  82  Ohio  St.  514.   Power  to  receive  valid    agreement    for   such    aasignment. 

payment  of  the  whole  of  a  debt  includes  Stonington,  Ac,  Bank  v,  Davis,  14  N.  J. 

power  to  receive  part  payment    Whelan  £q.  286. 

V.  Reilley,  61  Mo.  565.  Payment   by  an    Agont.~An   agent 

Pajrment   by    Discharging    Agent's  authorized  to  buy  and  sell  timber,  trane- 

Private  Debt  does  not  Bind  the  Prin-  act  business  and  employ  men,  has  power 

cipal. — Such  payment  is  on  its  face  anap-  to  pay  men  employed  by  him,  in  lumber, 

propriation  by  the  agent  to  his  private  Taylor  v.  Labeaume,  14  Mo.  572;  17  Mo. 

use  of  the  property  of  his  principal,  and  838.    See  Tappan  «.  Bailey,  4  Mete.  529, 

the  creditor  of  the  agent  will  not   be  But  an  agent  to  buy  is  not  authorised  to 

allowed  to  collect  his  debt  in  such  man-  pay  in  advance  of  delivery.    Godman  «. 

ner  without  the  clearest  evidence  of  the  Meixsel,  58  Ind.  11.    A  clerk  in  a  retail 

principal's    authority.      McCormick    v.  store  has  no  power  to  deliver  goods  in 

Keith,  8  Neb.  142 ;  Merchants'  Mut.  Ins.  payment  of  a  debt  of  his  employer.  Nash 

Go.  V.  ExceLsior  Ins.  Co.,  4  Mo.  App.  578  ;  v.  Drew,  5  Cush.  422 ;  Lee  v.  Tingee,  7 

Stewart  v.  Woodward,  50  Vt.  78 ;  Neuen-  Md.    215 ;   Hampton    v.    Matthews,    14 

dorff  V.  World  Ins.  Co.,  69  N.  Y.  889 ;  Penna.  105. 

Wheeler,  Ac.,  Co.  v.  Givan^  65  Mo.  89 ;  Ratification.— If  the  seller  ratifies  tli» 
Benney  t.  Rhodes,  18  Mo.  147 ;  Aultman  act  of  an  unauthorized  agent  in  making 
V.  Lee,  43  Iowa  404 ;  Holton  v.  Smith,  7  sale,  he  will  also  ratify  his  act  in  reoeiv- 
N.  H.  446.  Under  this  head  may  be  ing  payment.  He  cannot  avail  hintself 
classed  the  case  of  Whiton  v.  Spring,  74  of  part  of  the  unauthorised  act  and  repn- 
N.  Y.  169, 173,  where  payment  was  made  diate  the  rest.  Dalton  v.  Hamilton,  1 
to  an  agent  to  sell  a  ship  by  one  intend-  Hannay  (N.  B.)  422 ;  stated  ante  {  660, 
ing  to  buy  it,  in  anticipation  of  the  pur-  note  19.  See  Carson  v.  Cummings,  69 
chase  which  was  afterwards  effected.  The  Mo.  325 ;  Waterson  v.  Rogers,  21  Kmu. 
court  held  that  the  agency  implied  from  529 ;  Pollock  v,  Cohen,  32  Ohio  St  514 ; 
possession  of  the  ship  with  power  to  sell,  Ogden  v.  Marchand,  29  La.  Ann.  61. 
was  to  receive  payment  upon  the  sale,  Ratification  to  bind  the  principal,  must 
that  the  money  advanced  to  him  before  be  with  knowledge  of  all  material  feiots. 
sale  was  in  effect  a  loan  to  him,  and  could  Bannon  t;.  Warfield,  42  Md.  22 ;  Ritch  a, 
not  be  deducted  from  the  price  which  be-  Smith,  82  N.  Y.  627.  Where  an  agent 
came  due  under  the  contract  of  sale  after-  makes  a  contract  partly  within  his  author- 
wards  made.  As  to  the  power  of  a  factor  ity  and  partly  in  excess  of  it,  it  would 
who  has  made  advances  upon  goods  to  seem  that  the  principal  may  reject  the 
pledge  or  sell  them  for  his  own  debt,  see  unauthorized  part  and  adopt  the  rest  if 
ante  {  19,  et  seg.  Blair  «.  Chllds,  10  Heisk.  severable.  So  where  a  clerk  in  a  store 
199 ;  Merchants'  Bank  v.  Trenholm,  12  sold  goods,  and  agreed  at  the  same  time 
Heisk.  520 ;  Cotton  v.  Hiller,  52  Miss.  7 ;  to  take  back  damaged  goods  previously 
Brown  v.  Combs,  63  N.  Y.  598.  sold,  it  was  held  that  a  suit  for  the  price 

Authority  to  Receive  Payment  Does  by  the  principal  did  not  ratify  the  agree- 
not  Import  Power  to  Release  or  Ex-  ment  to  take  back  the  damaged  goods. 
change  any  Security  for  the  Debt  on  Carew  v.  Lillienthall,  50  Ala.  44. 
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^'  It  is  right  to  notice^  though  it  was  not  pressed  in  argument  as 
creating  a  distinction^  that  Armitage  acted  under  a  del  jm  credere 
credere  commission  from   the   plaintiff.     We  think  this  SSSroat***" 
makes  no  material  difference  as  to  the  question  raised  in  ^SSStyK**** 
thecase.  Theagentsellinguponadrfor€derecommission,(n)»  t^^****!*®**- 
receives  an  additional  consideration  for  extra  risk  incurred,  but  it 
is  not  thereby  relieved  from  any  of  the  obligations  of  an  ordinary 
agent  as  to  receiving  payments  on  account  of  his  principal."  (o) 

§  1100.  In  Williams  v.  Evans,  (j>)  the  terms  of  an  auction  sale 
were  that  purchaser  should  pay  down  into  the  hands  of   ^mj^utn,, 
the  auctioneer  a  deposit  of  bs.  in  the  pound  in  part  pay-  '^'^^^' 
ment  of  each  lot,  remainder  on  or  before  the  delivery  of   noSSiS^tyto 
the  goods.     The  sale  was  on  the  2d  of  November,  and  JS^p^J^  a» 
the  goods  to  be  taken  away  by  the  evening  of  the  3d.    A  **^* 
purchaser  of  some  of  the  goods  at  first  sale  having  failed  to  comply 
with  the  conditions,  his  lot  was  resold  on  the  4th  on  the  same  condi- 
tions, and  bought  by  the  defendant,  and  delivered  to  him  on  the 
7th.     On  that  day  the  plaintiff,  doubting  the  auctioneer's  solvency, 
told  the  defendant  not  to  pay  him  any  money.     The  defendant  proved 
that  he  had  paid  the  auctioneer  on  the  4th  a  part  of  the  price  in 
money,  and  had  giv^n  him  for  the  remainder  a  bill  of  exchange  for 
£16  7«.  on  the  6th  of  November,  accepted  by  a  third  person,  which 
was  paid  on  the  9th,  and  that  the  auctioneer  had  agreed  to  take  this 
bill  as  cash.     The  jury  found  the  payment  to  be  a  good  one.     Held, 
not  a  good  payment  for  the  £16  7«.,  the  auctioneeer  having  ^g^„,jj^  ,^^j^ 
no  authority  to  accept  the  bill  as  cash,  but  semble,  it  might  ••*ooh«ok. 
have  been  a  good  payment  if  made  by  check,  if  the  jury  had  found  it 

Death  of  the  Principal  Revokes  an  166 ;  Goutarier  v.  Hastie,  8  £z.  40 ;  Ex 

Agency  to  Receive  Payment.— This  is  parte  White,  6  Ch.  397;  8.  C,  in  H.  of 

the  rule  except  where    the    agency    is  L.,  21  W.  B.  466. 

eoupled  with  an  interest.    See  ante  i  305,  (o)  See,  also,  Bartlett  v.  Pentland,  10 

note  21.  ,  Clayton  v.  Merritt,  62  Miss.  363.  B.  &  C.  760 ;  Underwood  v,  NichoUs,  17 

(n)  A  del  credere  commission  was  de-  C.  B.  239;  26  L.  J.,  G.  P.  79;  Favenc  «. 

fined  by  Lord  Ellenborough  in  Morris  v.  Bennett,  11  East  36 ;  Pierson  «.  Scott,  47 

Cleasby,  4  M.  &  S.  666,  as  ''  the  premium  L.  J.,  Ch.  705 ;  26  W.  B.  796  ;  Story  on 

or  price  given  by  the  principal  to  the  Agency,  J  98.    As  to  the  evidence  re- 

fiustor  for  a  guarantee.*'    Disapproval  was  quired  of  an  agent's  authority  to  take  a 

expresMd  by  his  Lordship  of  the  dicta  in  bill  in  payment,  see  Hogarth  v.  Wlierley, 

Orove  9.  Dubois,  1  T.  B.  112,  and  in  L.  B.,  10  C.  P.  630. 

Houghton  V.  Matthews,  8  Bos.  &  P.  489.  (p)  L.  B.,  1  Q.  B.  362;  36  L.  J^  Q.  B 

Bee,  also,  Story  on  Agency,  2  38,  p.  36,  111. 
(«d.  1882) ;  Hornby  «.  Lacy,  6  M.  &  a 
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to  1)0  so :  in  aooordanoe  with  the  dietum  of  Holt,  C.  J.,  in  Thorold  v. 
Smith,  (q) 

§  1101.  Id  Bamazotti  v.  Bowring,  (r)  the  facts  were  that  the  plain- 
Agent  in  poft-  ^ff-iu  ao  action  of  debt  for  wine  and  spirits  supplied  to 
!^!ti^  u^^  t^®  defendants,  gave  evidenoe  that  he  was  the  owner  of  a 
aa owner.  busincss  Carried  on  under  the  name  of  "The  Continental 

RamaxoMi «.  Wine  Company/'  and  that  the  goods  had  been  delivered 
by  that  company  to  the  defendants.  It  was  proven,  how- 
ever, that  one  Nixon,  the  plaintiff's  son-in-law,  had  been  employed  by 
him  as  clerk  and  manager  in  the  business,  and  had  told  the  defend- 
ants that  the  business  was  his  own,  and  had  agreed  to  furnish  the 
goods  to  the  defendants  in  part  payment  of  a  debt  due  by  Nixon  to 
the  defendants.    The  goods  were  receipted  for  as  follows : — 

18th  October,  1858. 
Mr.  Bowring : — Please  receive  twelve  bottles  Martell's  brandy. 

B.  A.  Abundeli*. 

From  the  Continental  Wine  Company.    J.  Bamazoiti. 

Arundell,  who  signed  the  receipt,  was  one  of  the  defendants  in  the 
action.     Invoices  were  sent  for  other  goods,  not  containing  the  plain- 
tiff's name,  but  headed  "  The  Continental  Wine  Company,''  and  in  one, 
the  words  "J.  Nixon,  Manager,"  were  written  underneath.      The 
learned  Common  Sergeant  left  to   the  jury  the  question   whether 
Nixon  or  the  plaintiff  was  the  owner  of  the  business,  telling  them, 
that  if  Nixonwas  the  owner,  the  verdict  should  be  for  the  defendants, 
but  that  if  the  plaintiff  was  the  owner,  he  was  entitled  to  recover.     The 
court  held  this  a  misdirection,  Erie,  C.  J.,  saying :  "  The  proper  question 
to  have  asked  the  jury  would  have  been,  whether  they  were  of  opin* 
ion  that  the  plaintiff  had  enabled  Nixon  to  hold  himself  out  as  being 
the  owner  of  these  goods,  and  whether  Nixon  did  in  fact  so  hold  him- 
self out  to  the  defendants  as  such  owner.     Then,  if  the  jury  should 
find  that  such  was  the  case,  I  am  of  opinion  that  an  undisclosed  prin- 
cipal, adopting  the  contract  which  the  agent  has  so  made,  must  adopt 
it  in  omnibuSf  and  take  it,  therefore,  subject  to  any  right  of  set-off 
which  may  exist."     The  learned  judges,  all  intimated,  however,  that 
there  had  been  no  contract  of  sale  at  all,  that  the  goods  had  been  mis- 
appropriated by  the  agent,  and  that  the  plaintiff  might  have  recovered 

(q)  11    Mod.    87.    And   see,  on    this    461. 
point,  Bridges  v,  Garrett,  L.  B.,  4  C.  P.        (r)  7  0.  B.  (N.  a)  861 ;  29  L.  J.,  a  P. 
680;  reversed  in  £z.  Ch.,  L.  B.,  6  C.  P.    80. 
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iu  trover  for  the  tort,  but  that  in  an  action  on  the  contract,  he  was 
bound  to  adopt  the  whole  contract,  {a)  27 

§  1102.  In  Pratt  v.  Willey,  (^)  it  appeared  that  the  defendant,  a 
tailor,  made  a  bargain  with  one  Surtees  to  furnish  him 
clothes  on  credit,  for  which  Surtees  agreed  to  furnish  the 
defendant  on  credit  coals,  which  he  represented  as  belonging  to  him- 
self, and  gave  a  card,  on  which  was  written,  ^^  Surtees,  coal  merchant, 
•&c/  The  coals  really  belonged  to  the  plaintiff,  who  had  employed 
Surtees  as  his  agent  to  sell  them,  and  when  the  coals  were  sent,  the  name 
of  the  plaintiff  vhis  on  the  ticket  a«  the  seller.  On  these  facts,  Best,  C. 
J.,  told  the  jury  that  the  defendant  ought  to  have  'made  inquiries  into 
the  nature  of  the  situation  of  Surtees,  and  should  not  have  dealt  with 
him  as  principal.  The  question  was  left  to  the  jury,  who  found  for 
the  plaintiff. 

§  1103.  Where  the  purchaser  owes  more  than  one  debt  to  the  ven- 
<ior,  and  makes  a  payment,  it  is  his  right  to  apply,  or,  in 
technical  language,  appropriate,  the  payment  to  which-  ofpayments. 
«ver  debt   he  pleases.  28    If  the  vendor  is  unwilling  Buver  has  th« 
to  apply  it  to  the   debt  for   which   it  is  tendered,    he  theapproprUi- 
must  refuse  it,  and  stand  upon  his  rights,  as  given  to  him 
by  law,  whatever  they  may  be.    And  it  makes  no  difference  that  the 
creditor  may  say  he  will  not  accept  the  payment  as  offered,  if  he 

(«)  See,  also,  Semenza  v,  Brinsley,  18  28.  The  Debtor's  Appropriation  of  a 

O.  B.  (N.  8.)  467 ;  34  L.  J.,  C.  P.  161 ;  Payment  Controls.— In  Jones  v.  United 

Drakeford  v.  Piercy,  7  B.  &  8.  615;  £x  States,  7  How.  681,  688,  Daniel,  J.,  said: 

parte  Dixon,  4  Ch.  D.  133,  G.  A.  "In  the  general   proposition  upon  this 

27.  Payment  to  an  Agent  Repre-  subject,  all  courts  agree.  It  is  this,  that 
senting  Himself  as  Owner. — Where  the  the  party  paying  may  direct  to  what  the 
principal  permits  his  agent  to  hold  him-  application  is  to  be  made.  If  he  waives 
-self  oat  as  owner,  or  ratifies  a  contract  in  his  right,  the  party  receiving  may  select 
which  the  agent  has  so  represented  him-  the  object  of  appropriation.  If  both  are 
self,  the  principal  takes  only  his  agent's  silent,  the  law  must  decide."  United 
rights  and  remedies,  and  the  other  party  States  v.  January,  7  Cranch  572,  574 ; 
may  set  off  against  the  principal  any  Mayor  of  Alexandria  v.  Patten,  4  Cranch 
claims  he  may  have  against  the  agent.  317 ;  Pennsylvania  Goal  Co.  v.  Blake,  85 
Frame  t>.  William  Penn  Goal  Co.,  97  N.  Y.  226,  234 ;  Lee  ».  Early,  44  Md.  80, 
Penna.  309,312;  Eclipse  Windmill  Go.  t.  93;  Hansen  v.  Bounsavell,  74  111.  238; 
Thorson,  46  Iowa  181 ;  Peel  v.  Shepherd,  Stewart  v,  Hopkins,  30  Ohio  St  502, 540 ; 
58  Ga.  365;  Taintor  «.  Prendergast,  6  Gaston  v.  Barney,  11  Ohio  St.  506;  Pen- 
Hill  72,  quoted  arUe  {  237,  note  37 ;  Pratt  nypacker  v.  Umberger,  22  Penna.  492; 
«.  Collins,  20  Hun  126;  Putnam  v.  Jamison  v.  Collins,  83  Penna.  359; 
French,  53  Vt.  402.  Whitaker  ».  Groover,  54  Ga.  174 ;  Jones 

(<)  2  C.  &  P.  360.  ».  Williams,  39  Wis.  300. 
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actoallj  reoeive  it^  for  the  law  r^ards  what  he  does,  not  what  he 
Money  xe-  ^V^'  W  ^  ^^^  ^  money  be  received  by  the  creditor  on 
SSJ^ScSimt  account  of  the  debtor,  without  the  latter's  knowledge,  the 
ott^dS^S*^'  right  of  the  debtor  to  appropriate  it  cannot  be  affected  by 
knowledge.  ^j^^  creditor's  attempt  to  apply  it  as  he  chooses  before  the 
debtor  has  an  opportunity  of  exercising  his  election,  (x)  30 

§  1104.  The  debtor's  election  of  the  debt  to  which  he  applies  a 
Appropria-  payment  may  be  shown  otherwise  than  by  express  words.  31 
^^1£wn  A    payment    of   the  exact   amount   of  one  of  several 

(u)  Peters  v.  Anderson,  5  Taont.  596 ;  In  Adams  Express  Co.  v.  Black,  62  Ind. 

Simson  v.  Ingham,  2  B.  <&  G.  65;  Mills  v.  128,  135,  an  agent  of  the  oompanj  in- 

Fowkes,  5  Bing.  N.  C.  455 ;  Croft  v.  Lam-  curred  two  debts,  one  of  which  the  com- 

ley,  5  £.  ft  B.  648 ;  25  L.  J.,  Q.  B.  73 ;  pany  admitted  as  their  own,  the  other  of 

and  in  error,  27  L.  J.,  Q.  B.  321 ;  and  6  which    thej  repudiated  as  the   private 

H.  L.  C.  672 ;  Waller  v.  Lacy,  1  M.  A  G.  debt  of  their  agent    Thej  sent  a  sum  of 

54 ;  Jones  v.  Qretton,  8  Ex.  773.  money  exactly  equal  to  the  debt  admitted 

29.  Stewart  v.  Hopkins,  30  Ohio  St.  By  them  and  in  exoeas  of  the  other  debt. 
502,  540 ;  Pennypacker  v.  Umberger,  22  The  creditor  undertook  to  apply  it  in 
Penna.  492.  payment  of  the  disputed  debt,  and  soed 

(x)  Waller  v.  Lacy,  1  M.  &  G.  54.  the  company  for  the  balance  of  the  debt 

30.  The  creditor  can  appropriate  only  admitted  by  them.  The  judge  charged 
where  the  debtor  has  had  an  opportunity  the  jury  that  in  the  absence  of  eaqjraa 
to  do  so  and  has  neglected  to  avail  him-  application  by  the  debtor,  the  creditor 
self  of  it.  Jones  v.  Williams,  39  Wis.  300,  might  make  the  application,  but  this  was 
307  ;  Jones  v.  Benedict,  83  N.  Y.  79,  86.  held  error  on  appeal,  and  Hawk,  J.,  said 

31.  The  Debtor's  Appropriation  of  a  that  the  circumstances  might  well  be 
Pajrment  May  be  Implied  From  Cir-  considered  by  the  jury  to  show  an  intent 
cumstances. — In  Taylor  v.  Sandiford,  7  by  the  debtor  to  apply  the  payment  on 
Wheat  13,  20,  Marshall,  C.  J.,  said :  ''A  the  debt  which  it  would  exactly  pay, 
person  owing  money  under  distinct  con-  and  if  such  intent  did  appear,  the 
tracts  has  undoubtedly  a  right  to  apply  creditor  would  be  bound  by  it.  Where  a 
his  payments  to  whichever  debt  he  may  creditor  holds  security  for  one  of  several 
choose ;  and  although  prudence  might  debtn,  he  must  apply  the  proceeds  to  that 
suggest  an  express  direction  of  the  appli-  debt  for  which  the  security  was  given. 
cation  of  his  payments  at  the  time  of  Avera  v.  McNeill,  77  N.  G.50;  Suterv. 
their  being  made,  yet  there  may  be  cases  Ives,  47  Md.  520 ;  Levystein  v.  Whit- 
in  which  this  power  would  be  completely  man,  59  Ala.  345,  346 ;  Bennett  v.  Ana- 
exercised  without  any  express  direction  tin,  81  N.  Y.  308,  832.  The  debtor  loses 
given  at  the  time.  A  direction  may  be  the  right  to  make  the  implication  if  he 
evidenced  by  circumstances  as  well  as  by  does  not  exercise  it  at  the  time  of  pay- 
words.  A  positive  refusal  to  pay  one  ment  Bell  v.  Baddif^  32  Ark.  645, 665 ; 
debt,  and  an  acknowledgment  of  another.  Primrose  v.  Anderson,  24  Penna.  215; 
with  a  delivery  of  the  sum  due  upon  it,  Bank  of  Newbuigh  «.  Bigkr,  83  N.  T. 
would,  we  think,  be  such  acircomstance."  51,  63^  64. 
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debts  was  said  by  Lord  Ellenboroagh  (y)  to  be  '^  irrefra-  by  fmpifeatioD 

from  oircuni' 

gable  evidence"  to  show  that  the  payment  was  intended  atiuioeB. 
for  that  debt :  and  in  the  same  case,  where  the  circumstances  were 
that  the  debtor  owed  one  debt  past  due,  and  another  not  yet  due,  but 
the  latter  was  guaranteed  by  a  security  given  by  his  father-in  law, 
these  facts,  connected  with  proof  of  an  allowance  of  discount  by  the 
creditor  on  a  payment  made,  were  held  conclusive  to  show  that  the 
debtor  intended  to  favor  his  surety,  and  to  appropriate  the  payment  to 
the  debt  not  yet  due. 

So  if  a  debtor  owe  a  sum  personally,  and  another  as  executor,  and 
make  a  general  payment,  he  will  be  presumed  to  have  intended  to 
pay  his  personal  debt,  (z) 

§  1105.  Where  an  account  current  is  kept  between  parties,  as  a 
banking  account,  the  leading  case  is  Clayton's  case,  (a)  p^ieof  appro- 
in  which  Sir  William  Grant,  the  Master  of  the  Rolls,  SSSSSn^cJSSS 
said:   "There  is  no  room  for  any  other  appropriation  Jhe^^J,^^**" 
than  that  which  arises  from  the  order  in  which  the  re-  Ruieinciny- 
ceipts  and  payments  take  place,  and  are  carried  into  the  ***" "  *"'" 
account.     Presumably  it  is  the  sum  frst  paid  in  that  is  first  drawn 
out:  it  is  the  first  item  on  the  debit  side  of  the  account  which  is  dis- 
charged or  reduced  by  the  first  item  on  the  credit  side ;  the  appropri- 
ation is  made  by  the  very  act  of  setting  the  two  items  against  each 
other.    Upon  that  principle  all  accounts  current  are  settled,  and  par- 
ticularly cash  aooountB.''  32    This  case  was  followed  and  approved  in 
Bodenham  v.  Purchas;(6)  but  although  the  rule  was  recognized  a» 
sound  in  Simson  v.  Ingham,  (o)  and  Henniker  v.  Wigg,  (d)  it  wa» 
held  that  the  circumstances  of  the  case  may  afibrd  grounds  for  infer- 
ring that  the  transactions  of  the  parties  were  not  intended  to  come 
under  the  general  rule.     [As  an  instance  of  which,  it  has  lYustee** 
been  decided  that  when  a  trustee  pays  into  his  private  ac-  SUJu^."*  *^ 
count  at  a  bank  money  which  is  partly  his  own  and  partly  !„  ^  Haiieu** 
trust  money,  it  is  to  be  inferred  that  he  intends  to  draw  *^*^ 

(y)  Marryatt  v.  White,  2  Starkie  101.  v.  Hudaon,  6  Ch.  820. 

See,  also,  Shaw  v.  Picton,  4  B.  A  C.  715 ;  32.  See  pot^  note  30. 

Kewmarch  v.  Clay,  14  East  239 ;  Plomer  (b)  2  KA  A.  39.   See,  also,  Hooper  fu 

V.  Long,  1  Stark.  153 ;  Eirbj  v.  Duke  of  Keaj,  1  Q.  B.  D.  178. 

Marlborough,  2  H.  A  &  18 ;  WUliams  tu  (e)  2B,StC.  65. 

Bawlinson,  3  Bing.  71.  (d)  4  Q.  B.  792.  See,  also,  Stoveld  «. 

(f )  Goddard  v.  Cox,  2  Str.  1194.  Bade,  4  Bing.  154 ;  Citj  Discount  Co.  tw 

(a)  1  Meraivale  572,  608.    See,  alao^  McLean,  L.  B.,  9  C.  P.  692,  £x.  Ch. 

Brown  «.  Adams,  4  Ch.  764;  Thompeon 

3p 
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against  his  own  fand,  and  not  against  the  trust  fund,  and  this  infeienoe 
is  suflScient  to  exclude  the  application  of  the  rule,  (d)] 

In  Field  v.  Oarr,  (e)  the  court  said  that  the  rule  had  been  adopted 
in  all  the  courts  of  Westminster  Hall. 

§  1106.  The  cases  already  cited  on  this  point  also  establish  the  rale 
IT  debtor  does  ^^^^  whencver  a  debtor  makes  a  payment  without  appro- 
«dito???a^**  priating  it  expressly  or  by  implication,  he  thereby  yields 
Appropriatkm  ^  ^^  Creditor  the  right  of  election  in  his  turn.  33  Xn  the 
*!rwfS?f!J?en  to  exercise  of  this  right,  the  creditor  may  apply  the  payment 
ooverabie^T^  to  a  debt  which  he  could  not  recover  by  action  against 
the  defendant,  as  a  debt  barred  by  limitation,  (/}  and 
even  a  debt  of  which  the  consideration  was  ill^al,  (/)  as  a  debt  con- 
tracted in  violation  of  the  Tippling  Acts,  (g)  But  if  no  appropriation 
l>e  made  by  either  party  in  a  case  where  there  are  two  debts,  one  legal 
and  the  other  void  for  illegality,  as  where  one  debt  was  for  goods  sold, 
and  the  other  for  money  lent  on  a  usurious  contract,  the  law  will  apply 
the  payment  to  the  legal  contract,  {h)  34 

(d)  In  re  HalletCs  Estate,  18  Ch.  D.    proved  in  Lajoock  v.  Pickles,  4  B.  A  a 
696,  G.  A.  607 ;  33  L.  J.,  Q.  B.  43 ;  Philpot «.  Jone^ 

(e)  5  Bing.  13.  2  Ad.  <&  E.  41 ;  Crookshank  v.  Rose,  6  a 
33.  The   Creditor  May  Appropriate    A  P.  19 ;  S.  C,  1  Mood.  Sl  R  100. 

the  Payment  if  the  Debtor  Does  Not.  {h)  Wright  v,  Laing,  3  B.  &  G.  165. 
— In  Major  of  Alexandria  v.  Patten,  4  34.  Application  to  a  Debt  Due  on 
Craneb  317,  Marshall,  G.  J.,  said  that  the  an  Illegal  Contract. — In  Emmons  «u 
debtor  may  apply  his  payments.  "If  he  Haywacrd,  11  Gush.  44,  the  debtor  agreed 
fails  to  make  the  application  the  election  to  pay  $24  per  month  as  interest  on  a 
passfs  from  him  to  the  creditor.  No  prin-  note  for  $200.  He  paid  1216,  which  the 
ciple  is  recollected  which  obliges  the  creditor  applied  as  interest  The  soit  waa 
creditor  to  make  this  election  immedi-  for  the  entire  principal.  Dewey,  J.,  said : 
ately.  After  having  made  it,  he  is  bound  *'  The  right  of  election  by  the  creditor 
by  it,  but  until  he  makes  it  he  is  free  to  should  not  embrace  contracts  prohibited 
credit  either  the  bond  or  simple  contract"  by  law  under  heavy  forfeitures,  and  pay- 
Pennsylvania  Goal  Go.  V  Blake,  85  N.  Y.  ments  which  may  be  recovered  back  be- 
226,  233;  Harding  v,  Tiffl,  75  N.  Y.  461 ;  cause  ill^.  *  *  ♦  The  right  of  a 
Wittowski  v.  Reid,  84  N.  G.  21 ;  Levy-  creditor  to  apply  a  payment  made  gener- 
stein  V.  Whitman,  59  Ala.  345;  Bean  v.  ally,  to  such  demand  as  he  electa,  extends 
Brown,  54  N.  II.  395 ;  Hansen  v.  Rounsa-  only  to  lawful  demands."  Phillips  «. 
▼ell,  74  111.  238;  Lewis  v.  Pease,  85  111.  Moses,  65  Me.  70,  73;  McGausland  ». 
31 ;  Davis  Sewing  Machine  Go.  9.  Buckles,  Ralston,  12  Nev.  195.  That  a  credited 
89  111.  237.  cannot  apply  a  payment  to  usurious  in- 

(/)  Mills  V.   Fowkes,  5  Bing.  N.  G.  terest,   see,  also,  Pickett   e.  Merchants^ 

455 ;  Williams  v.  Griffith,  5  M.  A  W.  300 ;  Bank,  32  Ark.  346 ;  Greene  e.  Tyler,  39 

Ashby  V.  James,  11  M.  &  M^.  542.  Penna.  361.  But  if  a  debtor  makes  an  ap- 

(g)  Dawson  v.  Remnant,  d  Esp.  24,  ap-  plication  of  a  payment  to  an  0 legal  debt 
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§  1107.  It  has  been  held^  however,  that  this  doctrine  will  not  apply 
in  cases  where  there  never  was  but  one  debt  between  the 

.•  •<i  t»        i*ii«  •<!  But  there  most 

parties,  as  ni  the  case  of  a  bnilding  contract  with  a  cor-  be  more  than 

,       ,   ,  ,        .  1  11  one  existing 

poration  not  competent  to  contract  save  under  seal,  where  debt  to  iiermtt 
it  was  held  that  the  builder,  who  had  supplied  extra  work 
on  verbal  orders,  could  not  apply  any  of  the  general  payments  to  the 
dischai^  of  his  claim  for  the  extra  work^  that  not  being  a  debt  at  all 
against  the  corporation,  either  equitable  or  I^al.  {%) 

§  1108.  It  was  held  by  the  King's  Bench,  in  Simson  v,  Ingham,  {k) 
that    creditors   who    had    appropriated  a   payment    by  creditor's  eio«- 
entries  in  account  in  their  own  books,  they  being  the  m°JJ«S°tii1o^ 
bankers  of  the  debtor,  were  at  liberty  to  change  the  ^tti?'^^ 
appropriation  within  a  reasonable  time  if  they  had  not  simMnv. 
rendered  accounts  in  the  interval  to  the  debtor,  their  right  ^*^«^**°^  • 
of  election  not  being  determined  by  such  entry  till  communicated  to 
the  debtor. 

[It  follows,  that  if  the  creditor  has  appropriated  payments  by  en- 
tries in  account,  and  has  furnished  the  debtor  with  a  copy  ^j^^rif  oom- 
of  the  account,  his  right  of  election  is  gone.  (Q]  35  munioated. 

or  consents  to  it,  he  is  bound  bv  it.    Em-  make  an  application  after  one  of  them  is 

mons  V.  Hayward,  11  Cush.  44 ;  Cobb  v,  barred,  and  it  will  take  effect  from  the  time 

Morgan,  83  N.  C.  211 ;  Brown  v.  Burns,  of  payment  and  not  from  the  date  of  ap- 

67  Me.  535 ;  Feldman  v.  Gamble,  26  N.  plication.    Ramsay  o»  Warner,  97  Mass. 

J.  Eq.  494;  Phillips  o.  Moses,  65  Me.  70.  8,  14;    Pond  v.  Williams,  1  Gray  630; 

The  creditor  may  apply  the  payment  to  Moore  v.  Kieff)  78  Penna.  96.    An  appli- 

any  valid  debt  though  the  debtor  disputes  cation  to  a  debt  from  which  the  debtor 

it,  unless  the  debtor  disputed  it  at  the  had  been  discharged  in  bankruptcy  was 

time  of  the  payment  McLendar  v.  Frosty  sustained  in  Hill  v.  Bobbins,  22  Mich. 

67  Gra  448 ;  Lee  o.  Early,  44  Md.  80.  475,  under  peculiar  circumstances. 

Debt    Barred    by   Limitation.— The  (t)  Lamprell  v.  Billericay  Union,  8  Ex. 

application,  by  the  creditor,  of  a  pay-  283. 

ment  to  a  debt  barred  by  the  statute  of  (k)  2  B.  A  C.  65. 

limitations  will  not  have  the  effect  to  re-  {I)  Hooper  o.  Keay,  1  Q.  B.  D.  178. 

vive  the  right  of  action  as  to  the  unpaid  35.    How    Long    Does     Creditor's 

residue,  unless  the  debtor  makes  the  appli-  Right  to  Apply  Continue  ? — *^  It  is  cei^ 

cation.  Kamsay  v,  Warner,  97  Mass.  8, 13 ;  tainly  too  late  for  either  party  to  claim  a 

Kaufman  v.  Brouf^hton,  31  Ohio  SL  424;  right  to  make  an  appropriation  after  t^he 

McMullen  v,  Bafierty,  24  Him  363 ;  Har-  controversy  has  arisen,  and  a  fortiori  at 

per  V,  Fairley,  58  N.  Y.  442;  Bitterly  «.  the  time  of  the  trial."    Story,  J.,  in  Uni- 

Gregg,  22  Hun  258;  Krone  o.  Krone,  38  ted  SUtes  v.  Kirkpatrick,  9  Wheat.  720, 

Mich.  661 ;  Carroll  r.  Forsyth,  69  111.  127.  737.    Followed,  Applegate  v.  Koons,  74 

But  where  the  payment  is  made  to  a  cred-  Ind.  247 ;   Milliken  v.  Tufts,  31  Me.  497 ; 

itor  holding  several  debts,  none  of  which  Moss  v.  Ada&s,  4  Ired.  Eq.  42,  52.    But 

are  barred,  at  the  time  of  payment,  he  may  this  view  of  the  law  has  been  questioned, 
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§  1109.  Id  a  case  where  the  buyer  had  bought  from  a  broker  two 
parcels  of  goods  belonging  to  different  principal?^  and  had 
priairono/i^x-  Hiadc  8  payment  to  the  broker  on  aocounty  larger  than 
either  debt,  but  not  sufficient  to  pay  both,  without  any 
specific  appropriation,  the  King's  Bench  held,  that  on  the  insolvency 
of  the  broker,  the  loss  must  be  borne  proportionably  by  his  two  prin- 
cipalfl,  and  that  the  appropriation  must  be  made  by  apportioning  the 
payment  ipro  rcda  between  them  according  to  the  amount  due  to  them 
respectively,  leaving  to  each  a  claim  against  the  buyer  for  the  unpaid 
balance  of  the  price  of  his  own  goods,  (m)  86 

ftnd  OD  the  aathority  of  English  decisions  v.  Eirkpatrick,  9  Wheat  720,  737^  Story, 
it  is  said  that  in  the  absence  of  circum-  J^  said :  "  In  cases  like  the  preseot,  of 
stances  making  it  reasonable  that  the  long  and  running  aoconnts,  where  debits 
creditor  should  be  put  to  an  earlier  eleo-  and  credits  are  perpetual!/  occarring,  and 
tiorr,  an  application  by  him  at  anj  time  no  balances  are  otherwise  adjusted  thaa 
before  the  case  came  under  the  consider-  for  the  mere  purpose  of  making  rests,  we 
at  ion  of  a  jury,  would  control.  Qaston  v.  are  of  opinion,  that  payments  onght  to  be 
Barney,  12  Ohio  St.  506,  512;  Brice  v.  applied  to  extinguish  the  debts  according 
Hamilton,  12  S.  G.  32,  37.  The  creditor  to  the  priority  of  time,  so  that  the  credits 
having  once  applied  the  payment  cannot  are  to  be  deemed  payments  pro  tanio  of 
change  it.  Mayor  of  Alexandria  v.  Pat-  the  debts  antecedently  due."  See  Pierce 
ten,  4  Cranch  317 ;  Wright  v.  Wright,  72  v.  Sweet,  33  Penna.  151, 157  ;  HoUister  r. 
K.  Y.  149, 153 ;  McMaster  v.  Merrick,  41  Dayis,  54  Penna.  508,  510 ;  Souder  v. 
Mich.  505,  512.  Schechterly,  91  Penna.  83;  Pickering  e. 
(m)  Favenc  v.  Bennett,  11  East  36.  Day,  2  Del.  Ch.  333;  Allen  v.  Brown,  39 
36.  Where  Neither  Party  Appropri-  Iowa  330;  St.  Albans  e.  Failey,  46  Vi. 
etes  the  Payment,  the  I^w  Applies  448;  Langdon  v,  Bowen,  46  Vk  512; 
It.~This  is  the  general  rale  long  estab-  Neidig  v,  Whiteford,  29  Md.  178,  185 ; 
lished.  It  is  in  these  cases  where  neither  Crompton  v.  Pratt,  105  Mass.  255; 
party  has  made  an  application  that  the  Sprague  v.  Hazen wrinkle,  53  II L  419 ; 
chief  difficulty  arises.  The  principles  Worthley  v.  Emerson,  116  Mass.  374. 
upon  which  the  appropriation  by  the  law  Payments  are  to  be  Applied  to  the 
will  be  made  are  discussed  in  the  Ameri-  Debt  least  Secured. — Where  the  cred- 
can  Leading  Cases,  vol.  I.,  p.  347,  [283.]  itor  has  security  for  one  debt  and  none  ibr 
Here  only  a  general  statement  will  be  the  other,  the  court  will,  if  the  partifs 
given.  Where  neither  party  has  made  have  made  no  appropriation,  apply  the 
an  application,  in  the  absence  of  con-  payment  to  the  unsecured  debt  In  Field 
flict  in  the  evidence,  the  court  should  v.  Holland,  6  Cranch  8,  28,  Marshall,  CL 
direct  the  application.  In  case  of  such  J.,  said :  **  If  neither  party  avails  him- 
conflict,  the  question  may  be  one  for  the  self  of  his  power,  in  which  case  it  de- 
jury  under  proper  instructions.  It  is  volves  on  the  court,  it  would  seem  reason- 
error  to  charge  the  jury  to  appropriate  a  able  that  an  equitable  application  should 
payment  as  they  please.  Nntall  v.  Bran-  be  made.  It  being  equitable  that  the 
Bin,  5  Bosh  11, 19.  whole  debt  should  be  paid,  it  cannot  be 
Account  Currents— In  United  Btates  inequitable  to  extinguish  first  those  debts 
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§  1110.  Id  America,  the  common  law  role  is  reversed  in  some  of 

the  states,  and  in  Massachusetts,  Vermont,  Maine,  Ar-  Amerioaaiaw 

^r  which  the  secority  is  most  precftrioos."  hoiues,  the  court  so  applied  the  owner's 

Although  the  case  of  Field  v.  Holland  payments  as  to  relieve  a  house  sold  to  a 

was  disputed  in  Pattison  v.  Hull,  9  Cowen  bona  fide  purchaser  whom  the  owner  was 

771,  it  Is  now  generally  adopted.    See  1  bound  to  protect  from  the  lien.  Youmniis 

Am.  Lead.  Cas.  (5th  ed.)  352,  [286  ]    In  v.  Heartt,  34  Mich.  397,  401.   The  credit. 

McCauley  v,  Holiz,  62  Ind.  205,  a  pay-  or's  application,  however,  is  not  afleoted 

ment  was  made  on  account  of  the  price  of  by  equities  of  which  he  has  no  notice  be- 

land  and  chattels  sold  together.    Suit  was  tween  his  debtor  and  a  third  person.  And 

brought  for  the  residue  of  the  price,  and  so  where  a  surety  on  one  note  gave  the 

a  vendor's  lien  was  claimed  for  it  on  the  debtor  money  to  pay  it,  and  the  creditor, 

land.    The  lien  was  sustained,  the  court  receiving  it  without  notice  of  its  origin 

applying  the  payment  to  the  chattels,  so  and  without  application  by  the  debtor, 

as  to  preserve  the  lien.    To  the  same  applied  it  to  the  unsecured  note,  it  was 

effect  see  Hare  v.  Stegall,  60  111.  380;  held  that  this  appropriation  bound  all 

Bowen  V.  Fridiey,  8  Brad.  595, 599 ;  Wil-  parties,  and  the  surety  was  held  liable  on 

helm  V.  Schmidt,  84  111.  183,188;  Moss  the  note  secured  by  him.  Harding  r.  Tifft, 

V.  Adams,  4  Ired.  £q.  42,  53;   Chester  v.  75  N.  Y.  461. 

Wheelwright,  15  Conn.  562;  Trullinger  The  application  will  be  made  to  a 
V.  Kofoed,  7  Orcg.  228 ;  Pierce  v.  Sweet,  sum  due  in  preference  to  one  not  due. 
33  Penna.  151 ;  £ge  v.  Waits,  55  Penna.  Although,  of  course,  if  both  debtor 
821 ;  Foster  v.  McGraw,  64  Penna.  464 ;  and  creditor  assent,  a  payment  may  be 
McEelyey  v.  Jarvis,  87  Penna.  414,  418;  credited  on  an  obligation  not  yet  due,  yet 
Woods  V.  Sherman,  71  Penna.  100;  in  the  absence  of  the  debtor's  assent, 
Liangdon  0.  Bowen,46  Yt512;  McDaniel  neither  the  creditor  nor  the  court  can 
V  Barnes,  5  Bush  183,  186;  Jones  o.  make  such  application.  To  do  so  would 
Benedict,  83  N.  Y.  79,  86.  But  see,  contra,  be  to  compel  the  debtor  to  pay  a  debt  not 
Windsor  o.  Kennedy,  52  Miss.  164;  yet  due.  Brown  v.  Shirk,  75  Ind.  266, 
Keal  V.  Allison,  50  Miss.  175,  where  it  is  271 ;  Seymour  v.  Sexton,  10  Watts  255. 
held  that  the  payment  should  be  ap-  A  payment  will  be  applied  to  an 
plied  for  the  debtor's  advantage,  and  absolute  debt  of  the  payer  in  prefer- 
therefore  upon  a  mortgage  debt  in  prefer-  ence  to  a  contingent  liability.  Snyder 
enoe  to  a  contract  debt.  Why  it  should  v.  Robinson,  35  Ind.  311.  The  applica* 
be  considered  for  the  debtor's  advantage  tion  will  be  to  the  several  debt  of  the 
is  nol  apparent,  unless  it  is  supposed  that  payor  in  preference  to  a  debt  which  he 
the  debtor  desires  to  repudiate,  and  is  in-  owes  jointly  with  another  Hunt  v. 
oonvenienced  by  the  mortgage.  The  law  Brewer,  68  Me.  262. 
in  Louisiana  appears  to  be  the  same  as  in  The  law  will  apply  a  payment  to  a 
Mississippi  in  this  respect.  N.  O.  Ins.  legal  and  not  an  illegal  debt.  Stover 
Ca  «.  Tio,  15  La.  Ann.  174;  Spillerv.  v.  Haskell,  50  Vt  341.  The  appli- 
Creditors,  16  La.  Ann.  292;  Miller  v.  cation  will  be  first  to  the  interest  in 
Steamer  Trabue,  16  La.  Ann.  375.  The  arrear  and  afterwards  to 'the  {irincipal. 
equities  of  the  particular  case  will  Moore  v,  Kiff,  78  Penna.  96 ;  Merchants^ 
always  be  considered  by  the  court  So  in  Bank  v.  Freeman,  15  Hun  359 ;  Mills  «. 
Dungan  v,  Doliman,  64  Ind.  327,  where  a  Saunders,  4  Neb.  190;  Johnson  «.  Bob- 
lios'  lien  was  claimed  on  several  bins,  20  La.  Ann.  569. 
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J;J2*«S^  kansas,  [Lfooisianay  Illioois,  Indiana,  Wisconsin  and 
In  paymaai.  Qf^jn,  (n)]  it  IS  held  that  where  a  promissory  note  or 
bill  of  exchange  is  given  for  the  price  of  goods,  it  is  prime  facia  an 
absolute  payment,  though  the  presumption  maj  be  rebutted,  (o)  ^ 

(n)  Be  Clap,  2  Low.,  at  p.  230 ;  Hutch-  v.  Tbompeon,  71  Me.  492 ;  Fowler  c  Lnd- 
ins  9.  Olcutt,  4  \  t.  649 ;  Ward  v.  Bourne,  wig,  34  Me.  4o5 ;  Kidder  v.  Knox,  48  Me. 
56  Maine  161;  Hunt  v.  Boyd,  2  Miller  551 ;  Paine  v.  Dwinell,  53  Me.  52;  Ward 
109;  Camp  v.  Gallett,  2  English  514;  r  Boame,  5i  Me.  161. 
Morrison  «.  Smith,  81  111.  221 ;  Mehlberg  Vermont.— Hutchins  v.  Olcntt,  4  Vt. 
V.   Tucker,    24  Wifl.   607 ;    Matasee   v.    549,  555 ;  Dickinson  o.  King,  28  Vl  378 ; 

Hughes,  7  Greg.  39.  Wait  v.  Brewster,  81  Vt.  516;  Bobinson 

(o)  Story  on  Sales,  {  219,  (ed.  1871,)  v.  Hnrlburt,  34  Vt  115;  Wemet  «.  Mi«- 

where  the  cases  are  cited.  sissquoi  Lime  Co.,  46  Vt.  458. 

87.  Decision  that  Payment  by  Note        Massachusetts. — ^That  a  note  taken 

or  Bill  is  Presumptively  Absolute. —  for  the  price  is  prima  faeU  abeolote  pay- 

Our  author  is  misled  as  to  the  law  in  ment  has  been  often  held  in  this  states 

some  of  the  states  above  named  by  him.  Parham  Sewing  Machine  Co.  v.  Brock,  113 

As  we  have  seen,  anU  note  17,  a  payment  Mass.  194;  Connecticut  Trust  Co.  v.  Mel- 

by  note  is  held  prima  fajde  conditional  in  endy,  119  Maiis.  449;  Ely  v.  James,  128 

Illinois,  Wisconsin  and  Arkansas.    The  Mass.  36;  Dodge  v.  Emerson,  131  Mass. 

Illinois  case  cited  by  our  author  is  dis-  467;  Beed  v.  Upton,  10  Pick.  5i5;  House 

cussed  anU  note  17.    The  Wisconsin  case  v.  Alexander,  2  Mete.  157.    But  the  pre- 

of  Mehlberg  0.  Tucker  is  authority  for  the  sumption  may  be  readily  rebutted,  and  is 

proposition  that  payment  by  a  note  is  sometimes  rebutted  by  the  mere  fact  that 

conditional  (not  absolute)  payment,  and  the  creditor  has  a  better  remedy,  which 

there  is  no  state  where  this  principle  is  he  would  lose  if  the  note  were  regarded 

more  firmly  established,  as  will  appear  as  payment     Thus,  where  goods  were 

fron    the    cases     cited     in     note     17.  sold  to  one  who  was  agent  for  an  undis- 

A    late    case    in    Arkansas,    Brugman  dosed   principal,  it  was  held  that  the 

V.    MoQuire,    32   Ark.   733,  740,   over-  agent's  note  was  not  an  absolute  payment, 

rules  Camp  o.  Gullett, cited  by  our  author  but  the  creditor  on  discovery  of  the  prin- 

in  note  (n.)    There  are  four  states  which  cipal  might  resort  to  him  for  payment, 

can  be  confi  Jently  said  to  hold  what  is  Lovell  v.  Williams,  125  Mass.  439 ;  Be 

called  the  Massachusetts  rule,  that  pay-  Clap,  2  Low.  Dec  226,  230. 
ment  by  note  is  prima  facie  absolute,  and        Indiana. — ^The  law  of  this  state  will 

those  are  Maine,  Vermont^  Massachusetts  be  found  set  forth  with  fulness  in  Smith 

and  Indiana.    The  following  decisions,  il-  v,  Bettger,  68  Ind.  254.    I^  is  there  held 

lustrate  the  law  in  those  states :  that  a  note  governed  by  the  law-merchant 

Maine. — In  this  state,  where  the  credi-  is  to  be  regarded  as  an  absolute  payment 

tor  takes  a  note  for  his  debt^  the  debt  is  Otherwise  as  to  payment  by  notes  not 

extinguished,  unless  it  appears  that  the  governed  by  the  law-merchant,  which  are 

parties  do  not   so   intend.    Where  the  considered  conditional.    Jewett  r.  Pleak, 

creditor  has  better  security  for  the  origi-  43  Ind.  368 ;  Maxwell  v.  l>9.y^  45  Ind. 

nal  debt  than  the  note,  it  is  presumed  that  509,  514;  Alford  v.  Baker,  53  Ind.  279; 

he  does   not   intend  to    abandon   such  Grant  v.  Montioello,  71  Ind.  58;  Teal  a. 

security,  and  therefore  that  the  payment  Spangler,  72  Ind.  380,  384.    See^  abo^ 

by  the  note  is  only  conditional.    Mehan  Matasee  v.  Hughes,  7  Greg.  39. 
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[On  the  other  hand,  in  New  York  the  rule  seems  to  be  the  same  as  in 
England)  and  the  taking  of  the  debtor's  promissory  note  RaieinNew 
or  bill  of  exchange  operates  only  to  suspend  the  right  of  ^^^ 
action  until  the  maturity  of  the  instrument,  and  successive  renewal 
notes  are  held  to  be  simply  extensions  from  date  to  date  of  the  time 
of  payment,  (p)  In  California,  Pennsylvania  and  West  Virginia,  a 
promissory  note  or  bill  of  exchange  will  not  be  regarded  as  absolute 
payment  unless  it  be  so  expressly  agreed,  (g)  In  New  York  and  these 
states,  as  in  England,  the  creditor  cannot  recover  on  the  original 
debt  without  giving  up  the  n^otiable  security  or  proving  satisfactorily 
that  it  has  been  lost  or  destroyed.]  (r)  38 

§  1111.  By  the  French  Civil  Code,  art.  1271,  it  is  declared  that 
''novation ''  takes  place  ''  when  a  debtor  contracts  towards 
his  creditor  a  new  debt  which  is  substituted  for  the  old 
one  that  is  extinguished.^'  Novation  is  included  in  Ch.  Y.  as  being 
one  of  the  modes  by  which  debts  become  extinct.  Under  this  article, 
and  the  article  1273,  which  provides  that  '^novation  is  not  presumed, 
and  the  intention  to  novate  must  result  clearly  from  the  act,"  there 
has  been  quite  a  divergence  of  opinion  among  the  commentators  on 
the  code  and  a  conflict  in  the  judicial  decisions  as  to  the  effect  of 
giving  a  negotiable  instrument  for  the  price  of  goods  sold  where  the 
vendor  has  given  an  unqualified  receipt  for  the  price;  but  in  the  ab- 
sence of  an  unreserved  and  unconditional  receipt,  all  agree  that  the 
buyer's  obligation  to  pay  the  price  is  not  novated.  («) 

§  1112.  The  French  Code  gives  the  debtor  the  right  to  "  impute  ** 
a  payment  to  the  debt  that  he  chooses,  art.  1253;  but  jippropnatioii 
he  cannot  apply  money  towards  payment  of  the  capital  <>' P»y»»«"*«- 
of  a  debt  while  arrearages  of  interest  are  due,  and  if  a  general  pay- 
ment is  made  on  a  debt  bearing  interest,  the  excess  only,  after  satisfy- 
ing interest  already  due,  will  be  appropriated  to  payment  of  the 
capital.  Art.  1254.  And  where  no  appropriation  is  made  at  the 
time  of  payment,  the  law  applies  the  money  to  that  debt,  amongst 

(p)  Jagger  Iron  Go.  «.  Walker,  76  N.  (r)  Jagger  Iron  Go.   v.  Walker,  vhi 

Y.  521,  where  an  earlier  decision  of  the  gupra ;  Hays  v,  McClurg,  ubi  supra,    Tbe 

Sapreme  Gourt  of  New  York,  Fisher  v.  judgment  of  Huston,  J.,  in  this  latter 

Marvin,  47   Barbour    159,  is   expressly  case,  is  well  worth  perusal. 

OTerruled  by  the  Gourt  of  Appeals.  38.  See  ante  note  20. 

Iq)  Brown  v.  Olmsted,  50  Gal.    162;  («)  See  the  cases  and  anthors  ctted  and 

Hays  V.  McGlurg,  4  Watts  (Penna.)  452 ;  compared   in  Sirey,  Gode  CtT.  AniKtt«» 

Poole  V.  Bice,  9  W.  Va.  73.  art.  1271. 
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8ttch  as  are  past  dae,  which  the  debtor  is  not  interested  in  discharging ; 
bat  to  a  debt  past  due  in  preference  to  one  not  yet  due,  even  if  the 
debtor  has  a  greater  interest  in  discharging  the  latter  than  the  former: 
if  the  debts  are  of  the  same  nature,  the  appropriation  is  made  to  the 
oldest :  if  all  are  of  the  same  nature  and  the  same  date,  the  appro- 
priation is  made  proportionably.  The  creditor  is  never  allowed  to 
elect  without  the  debtor's  assent.     Art.  1255.  S9 

§  1113.  The  law  of  tender  is  quite  different  on  the  continent  from  ^ 
onr  law.    There,  a  debtor  is  allowed  to  make  payment  to 
iheFrenoh        his  Creditor  by  depositing  the  amount  which  he  admits  to 


be  due  in  the  public  treasury,  in  a  special  department, 
termed  Oaisse  des  QmsiffnatioiM.  This  is  as  much  an  actual  payment 
as  if  made  to  the  creditor  in  person,  and  the  money  thus  deposited 
bears  interest  at  a  rate  fixed  by  the  state.  This  deposit  or  ^'  consigna-- 
Hon"  is  made  eztrarjudicially,  but  the  debtor  must  cite  his  creditor  to 
appear  at  the  public  treasury  at  a  fixed  time,  and  notify  him  of  the 
amount  he  is  about  to  deposit ;  and  the  public  officer  draws  up  a  report 
or  ^ prooes-verbal"  of  the  deposite,  and  if  the  creditor  is  not  present, 
sends  him  a  notice  to  come  and  withdraw  it  Cod.  Civ.,  arts.  1257, 
d  seq.  This  system  is  derived  from  the  Roman  law,  in  which  the 
word  ''  obaignatio  "  had  the  same  meaning  as  the  French  '*  eongigna- 

§  1114.  The  ancient  civil  law  rules  bore  a  strong  resemblance  to 
those  of  the  common  law,  in  regard  to  fiayment  and  ten- 
der. Whenever  the  sum  due  was  fixed,  and  tlie  date  of 
the  payment  specified  either  by  the  law  or  by  force  of  the  contract,  it 
was  the  debtor's  duty  to  pay  without  demand,  (^)  according  to  the 
maxim  that  iu  such  cases,  dies  inUrpellat  pro  homine;  and  the  default 
of  |>aymeut  was  said  to  arise  ex  re.  (u)  But  in  all  other  cases,  a  de- 
mand {inteiyeUcdio)  by  the  creditor  was  necessary,  which  was  required 
to  be  at  a  suitable  time  and  place,  of  which  the  judge  (or  prcdor)  Yn& 


89.  This  18  substantially  the  same  as  Gains :  19.  1  de  Act  Emp.  et  Vend.  47, 

the  law  in  Louisiana.    Byrne  v.  GrayscNiy  Paul :   45.   1  de  Verb.  obi.  114,  Ulp.: 

15  La.  Ann.  457 ;  Slaughter  v.  Milling,  Ck>de  4.    49.  de  AcL  Empt.  12,  Gon^ 

15  La.  Ann.  526 ;  Bobson  «.  McKoin,  18  Justin. 
Ia.  Ann.  544.  («)  Dig.  40.    5.  de  Fidei-com.  libett. 

(0  Dig.  13.    3  de   Goodict  Trit  4^  26.  {  1,  Ulp.:  22.  32.  Harcian. 
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to  decide  in  case  of  dispute^  and  the  defaalt  in  payment  on  snch  de- 
mand was  &aid  to  arise  ex  persona,  [v) 

On  the  refusal  of  the  creditor  to  receive  (creditoris  moraj^  when  the 
debtor  made  a  tender  {oblatio),  the  discharge  of  the  debtor  took  place 
by  his  payment  of  the  debt  (obsiffnaUo)  into  certain  public  offices  or  to 
certain  ministers  of  public  worship :  ^*  Obsignaiione  toiiua  debitoe  pecur- 
nice  solemniter  facias  liberatwnem  contingere  manifestum  eat/'  the  obaig^ 
natio  being  made  in  saeratissimoa  cedes,  or  if  the  debtor  preferred,  he 
might  apply  to  the  prce^  to  name  the  place  of  deposite.  {x) 

§  11  IS.  And  payment  by  whomsoever  made  liberated  the  debtor. 
^'Nec  tamen  interest  quis  solvat  utfum  ipse  qui  debet,  an 
alius  pro  eo  ;  liberaiur  enim  et  alio  solvente,  sive  sdente,  sive  law,  najanent 
ignorante  debUore  vel  invito  sobdiofiaij'  [y)   On  this  point  b^  any  one  in 
the  law  of  England  is  not  yet  settled,  as  stated  by  Willes,  ^^  debtor. 
J.,  in  Cook  V.  Lifter,  (z)  and  the  rule  would  rather  seem  Astooommon 
to  be  that  payment  by  a  third  person,  a  stranger  to  the     ^'  *"*^ 
debtor,  without  his  knowledge,  would  not  discharge  the  debtor,  (a)  40 

In  Walter  v,  James,  (6)  Martin,  B.,  declared  the  true  rule  to  be,  that 
if  a  payment  be  made  by  a  stranger,  not  as  making  a  gift  ^^iter*. 
for  the  benefit  of  the  debtor,  but  as  an  agent  who  intended  J*"*®*- 
to  claim  reimbursement, — though  without  authority  from  the  debtor  at 
the  time  of  payment, — it  is  competent  for  the  creditor  and  the  agent 
to  annul  the  payment  at  any  time  before  ratification  by  the  debtor,  and 
thus  to  prevent  his  discharge. 

§  1116.  Mr.  Smith,  in  his  book  on  Mercantile  Law,  (c)  also  calls 

(«)  Dig.  40.  6.  de  Fidei-oom.  libert  28,  accept  payment    State  v.  Pilsbiiry,  29  La. 

2  1  U]p. :  22.  32.  Marcian.  Ann.  787.    But  the  common  law  rale  is 

(x)  Cod.  4.  32.  de  Usuris  19,  Const,  different.    A  stranger  who  has  paid  the 

Philipp. :   8.  43.  de  Solution.   9  Const  debt  of  another  cannot  recover  for  money 

Diocl.  et  Max.  paid,  unless  the  debtor  ratifies  the  pay- 

(y)  Inst  lib.  3,  tit  29,  1.  ment    This  the  debtor  may  do  at  any 

(s)  13  C.  B.  (N.  S.)  543 ;  82  L.  J.,  C.  time,  though  after  suit  brought  by  the 

P.  121.  original  creditor ;  and  if  tllb  debtor  avails 

(a)  See  Belshaw  v.  Bush,  11  C.  B.  191;  himself  of  the  stranger's  payment  and 

22  L.  J.,  C.  P.  24 ;  Simpson  v.  Eggington,  sets  it  up  in  defence  to  a  suit  on  the 

10  Ex.  845;  24  L.  J.,  £x.  312;  Lucas  v.  original  debt,  that  will  be  a  ratification. 

Wilkinson,  26  L.  J.,  Ex.  18;  1  H.  A  N.  A  very  full  discussion  of  the  effect  of 

420.  payment  by  a  stranger  will  be  found  in 

40.  Payment    by    a    Stranger.— In  Neely  v.  Jones,  16  W.  Va.  625. 

Louisiana  any  third  person  who  demands  (6)  L.  B.,  6  Ex.  124,  at  p.  128. 

no  subrogation  may  tender  to  a  creditor  (e)  Page  535,  note  (s),  (ed.  1877.) 
the  debt  doe^  and  compel  the  creditor  to 
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or 


attention  to  the  very  singular  sham  or  imaginary  payment 
mn^MMi^'  used  in  Rome — as  a  substitute  for  a  common  law  release 
'^*^'  — known   as  aoceplilatio.     '^  Ed  acoeptilaiio  imaginaria 

solulio.  Quod  enim  ex  verborum  obligaiione  TUio  debdvr,  »iid  vdU 
TUiua  remitter e^  potent  ric  fieri,  ut  patiatur  hcec  verba  dAdorem  dioere: 
quod  ego  tibi  promisi,  habes  ne  aoceptum  ?  et  TititM  respondeat^  habeo. 
Qtio  genere  ut  diximus  tantum  exsolvuntur  obligaiionea  qwae  ex  verbis  cotv- 
sidunty  non  diam  cceteroi.  Consejitaneum  enim  visum  ed,  verbis  faetiOH 
obligationem,  aliis  posse  dissolvi/'  {d)  The  learned  author  adds,  that 
though  this  sort  of  sham  payment  was  applicable  only  to  a  debt  due 
by  express  contract,  ^'  an  acute  person/^  called  Gallus  Aquilius,  devised 
a  means  of  converting  all  other  contracts  into  express  contracts  to  pay 
money,  and  then  get  rid  of  them  by  the  acoqptilatio,  a  device  termed 
in  honor  of  its  inventor,  the  Aqiiiliana  stipvlatio.  This  statement  is 
quite  accurate,  the  Aquilian  stipulation  being  recognized  in  the  Insti- 
tutes of  Justinian,  (e)  This  '^ acute  person"  was  a  very  eminent  law- 
yer, the  colleague  in  the  pnetorship,  and  friend  of  Cicero  (ooOega  d 
familiaris  meus),  (/)  and  of  great  authority  among  the  jurisconsults 
of  his  day,  '^  Ex  quibus,  OaUum  maxime  audoritatis  apud  populum 
fuisse;^'  (g)  especially  for  his  ingenuity  in  devising  means  of  evading 
the  strict  rigor  of  the  Roman  law, — which  was  quite  as  technical  aa 
the  common  law  ever  was, — and  of  tempering  it  with  equitable  prin- 
ciples and  remedies,  {h) 

{d)  Inst.  3,  30, 1.  Pomp. 

(e)  Lib.  3.  29.  2.  {h)  See,  for  another  example^  Dig.  & 

(/ )  De  Officiis,  lib.  3,  {  14.  2.  29.  pr.  I  ScktoUu 

(q)  Dig.  1,  2.  de  Grig.  Jur.  2,  J  42, 
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EIGHTS  AND  BBMEDIES  OF  THE  VENDOB. 


CHAPTER   I. 


PEBSONAL  ACTIONS  AGAINST  THE  BUYEB. 


SBCnOK  I.— WHERB  PBOPEBTT  HAB  KOT 

PASSED. 

SBO. 

Sole  remedy  is  action  for  non-ac- 
oeptanoe 1117 

Date  of  the  breach 1118 

Where  buyer  becomes  bankrupt  be- 
fore delivery 1118 

Seller's  right  to  treat  notice  of  the 
buyer's  insolvency  as  a  repudia^ 
tion  of  the  contract «  1119 

Disclaimer  of  contract  by  trustee 
after  part  performance ^  1119 

Purchaser's  bankruptcy  after  par- 
tial delivery 1120 

Where  buyer  gives  notice  that  he 
will  not  accept •••• 1121 

Where  buyer  interrupts  perform- 
ance partially  executed 1121 

Measure  of  damages  in  such  case...  1121 

In  certain  cases  seller  may  recover 


the  whole  price  of  ffoods,  though 
the  ownersliip  remidns  vested  m 

himself. .,  1122 

In  some  cases  seller  may  consider 
contract  rescinded  when  partially 
executed  and  recover  value  of 
goods  delivered 1123 

8S0TI0N  n. — ^WHEBE  PBOPERTY  HAA 
PASSED. 

None  but  personal  action  where 
goods  are  in  actual  possession  uf 

buyer 1125 

Nature  of  this  action 1126 

Vendor  cannot  rescind  contract  for 

default  of  payment. 1126 

Nor  because  of  buyer's  bankruptcy.  1126 
Different  forms  of  claim  in  personal 
action 1127 


SECTION  I. — ^WHEBE  THE  PBOPERTY  HAS  NOT  PASSED. 

§  1117.  When  the  vendor  has  not  transferred  to  the  buyer  the  prop- 
erty in  the  goods  which  are  the  subject  of  the  contract  as  has 
been  explained  in  Book  II. :  as  where  the  agreement  is  for  propSny  h»» 
the  sale  of  goods  not  specific,  or  of  specific  goods  which  are  vendor's  sole 
not  in  a  deliverable  state,  or  which  are  to  be  weighed  or  acUon  for 
measured  before  delivery ;  the  breach  by  the  buyer  of  his 
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promise  to  acoept  and  pay  can  only  affect  the  vendor  bj  way  of 
damages.  The  goods  are  still  his.  He  may  resell  or  not  at  his  plea- 
sure. But  his  only  action  against  the  buyer  is  for  damages  for  non- 
acceptance  :  he  can  in  general  only  recover  the  damage  that  he  has 
Beamm  of  the  sustained  2  (a)  not  the  fall  price  of  the  goods.  1  The  law, 
>*^-                with  the  reason  for  it,  was  thus  stated  by  Tindal,  C.  J., 

(a)  Laird  v,  Plm,  7  M.  A  W.  478.  ants  otherwise  than  by  this.  This  ooo- 
1.  Seller's  Remedy  where  the  Prop-  tract,  therefore,  muKt  form  the  basis  of 
erty  has  not  Passed. — ^The  American  plaintiff's  action.  He  must  declare  upon 
courts  are  more  liberal  in  their  extension  it,  and  claim  his  damages  for  the  breach  of 
of  remedies  than  the  English.  Where  it,  or  for  being  wrongfullj  prevented  from 
the  property  has  not  passed,  the  only  performing  it  His  damages  will  then  be 
remedy  of  the  seller  is  an  action  for  non-  the  actual  damages  which  he  has  suflered 
acceptance,  but  in  many  American  cases  from  the  refusal  of  the  defendants  to  sd- 
the  seller,  being  ready  to  deliver  the  prop-  cept  the  articles,  or  in  consequence  of  be- 
erty  sold,  is  held  to>  have  an  election  of  ing  prevented  from  its  performance,  and 
three  remedies — 1st.  To  treat  the  property  these  damages  may  be  more  or  leas  thao 
as  his  own,  and  sue  for  damages.  2d.  As  the  value  of  the  labor."  Allen  v.  Janri^ 
the  property  of  the  buyer,  and  sue  for  the  20  Conn.  38,  is  cited  as  "  a  well-reasooed 
price.  3d.  As  the  property  of  the  buyer,  case,  which  we  entirely  approve."  In 
and  to  resell  it  for  him,  and  sue  for  the  both  these  cases  Atkinson  v.  Bell,  8  R  A 
difference  between  the  contract  price  and  G.  277,  is  followed.  Moody  v.  Brown,  34 
that  obtained  on  resale.  Seepos^  i  1164.  Me.  107,  is  also  cited.  This  case  follows 
Aside  from  this  right  to  elect,  it  is  necea-  the  English  rule,  holding  that  there  can 
sary,  in  order  to  decide  whether  the  suit  be  no  recovery  for  the  price  of  an  article 
should  be  for  non-acceptance  or  for  the  made  to  order,  unless  it  is  accepted.  See 
price,  first  to  determine  whether  the  prop-  ante  |  539.  The  case  of  Hoemer  «.  WU- 
erty  has  passed,  and  this,  as  we  have  seen,  son,  7  Mich.  294,  was  cited  with  approTad 
is  often  a  question  of  difficulty.  Ante  in  Butler  v.  Butler,  77  N.  Y.  472,  stated 
llook  II.,  32  308-604.  anU  i  859,  note  6.  In  Pittsburg,  Ac,  &. 
Seller's  Action  for  Damages  for  B.  v.  Heck,  50  Ind.  303,  (he  contract  was 
Non- Acceptance. —  This  is  the  only  to  cut  wood  and  pile  it  along  the  line  of  a 
remedy  where  the  seller  is  prevented  from  railroad,  and  the  buyer  agreed  to  measure, 
performing  an  executory  contract  In  receive  and  pay  for  it  at  a  fixed  price  per 
Hosmer  v.  Wilson,  7  Mich.  294,  an  engine  cord.  A  quantity  of  wood  was  thus  piled, 
was  ordered  to  be  manufactured,  "  price  but  before  it  was  measured  or  received  it 
to  be  $230,  and  to  be  paid  when  taken  out  was  destroyed  by  fire.  The  rnUer  had  ta- 
of  the  shop."  After  the  manufacturer  wred  it  at  his  own.  Suit  was  brought  for 
had  expended  $108  for  labor  and  mate-  tlie  price,  but  it  was  held  that  it  wonld 
rials,  the  order  was  countermanded,  not  lie,  the  fiict  of  the  insuring  show- 
Without  completing  the  machine  the  ing  that  the  seller  had  title,  and  that 
manufacturer  brought  suit  on  the  com-  action  should  have  been  for  damagf« 
mon  counts  for  his  labor  and  materials,  for  non-acceptance,  which  damages  would 
Chrisliancy,  J.,  said  (p.  303) :  "The  only  be  tlie  difference  between  the  contract 
contract  upon  which  plaintiff  can  rely  to  price  and  the  market  price,  at  the  time 
pay  him  for  the  labor,  is  the  special  con-  and  place  of  delivery.  It  is  to  be  observ«sl 
tract    No  duty  is  imposed  npon  defend-  that  in  this  case  the  seller  insured  the 
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in  delivering  the  opinion  of  the  Exchequer  Chamber  in  Barrow  v. 
Arnaiid:(6)  "Where  a  contract  to  deli vei^ goods  at  a  B^^rowt. 
certain  price  is  broken,  the  proper  measure  of  damages  in  ^°*"<*- 
general  is  the  difference  between  the  contract  price  and  the  market 
price  of  such  goods  at  the  time  when  the  contract  is  broken,  because 
the  purchaser,  having  the  money  in  his  hands,  may  go  into  the  market 
and  buy.  (c)  So  if  a  contract  to  accept  and  pay  for  goods  is  broken, 
the  same  rule  may  be  properly  applied,  for  the  seller  may  take  his 
goods  into  the  market  and  obtain  the  current  price  for  them/' 

§  1118.  The  date  at  which  the  contract  is  considered  to  have  been 
broken,  is  that  at  which  the  goods  were  to  have  been  jy^^  ^^  ^^ 
delivered,  not  that  at  which  the  buyer  may  give  notice  '>'®»<^- 
that  he  intends  to  break  the  contract  and  to  refuse  accepting  the 
goods,  (d)  2 

wood  as  his  own  after  it  should  have  been  Valpy  v.  Oakley,  16  Q.  B.  941 ;  20  L.  J., 

received.    In  Collins  v.  Delaporte,  115  Q.  B.  381 ;  Griffiths  v.  Ferry,  1  E.  &  £. 

Hass.  159, 162,  Colt,  J.,  said :  '*  A  party  to  680;   28  L.  J.,  Q.  B.  204;   Lamond  v. 

an  executory  contract  may  stop  its  per-  Duvall,  9  Q.  B.  1030 ;  Bos  well  v.  Kil- 

formanoe  by  an  explicit  order,  and  will  bom,  15  Moo.  P.  C.  C.  309 ;  Silkstone 

subject  himself  only  to  such  damages  as  and  Dodsworth  Coal  and  Iron  Co.  o.  Joint 

will  compensate  the  other  party  for  being  Stock  Coal  Co.,  35  L.  T.  (N.  8.)  668. 

deprived  of  its  benefits."    See  Ind.,  &c,  (c)  But  this  is  not  always  the  rule  as  to 

B.  R.  v..  Maguire,  62  Ind.  140;  Fell  v.  purchaser's  damages.    See  po8t  Part  II., 

Muller,  78  Ind.  507,  512;  Girard  «.  Tag-  Ch.  I. 

gart,  5  8.  A  B.  19,  34;  McNaughter  o.  (d)  Phillpotts  v.  Evans,  5  M.  A  W. 
Cassally,  4  McL.  530 ;  McConihe  v.  New  475 ;  Leigh  v.  Patterson,  8  Taunt.  540 ; 
York  &  E.  R.  R.,  20  N.  Y.  495 ;  Williams  Ripley  v.  McClure,  4  Ex.  345 ;  Boswell  «. 
V.  Jones,  1  Bush  621 ;  Haskell  v.  Mo-  Kilborn,  vbi  supra, 
Henry,  4  Cat.  411 ;  Northrup  v.  Cook,  39  2.  When  Does  the  Cause  of  Ac- 
Mo.  208 ;  Ganson  v,  Madigan.  13  Wis.  67,  tion  Arise  ? — In  general  the  cause  of  ac- 
75 ;  Grordon  v,  Norris,  49  N.  H.  376 ;  tion  arises  upon  breach  of  ihe  contract, 
Camp  V.  Hamlin,  55  Ga.  259 ;  Perdicaris  by  refusal  to  accept.  Prevention  by  the 
V.  Trenton,  &c,  Co.,  29  N.  J.  L.  367,  370;  buyer  of  performance  by  the  seller  may 
Thompson  v.  Alger,  12  Mete.  428 ;  San-  give  the  seller  an  immediate  right  of 
born  V.  Benedict,  78  III.  309;  Hell  man  o.  action.  See  ante  {  859,  note  6.  Where 
Kent,  60  111.  271 ;  Danforth  v.  Walker,  the  sale  is  on  credit  and  acceptance  of  the 
87  Vt.  239 ;  McCormick  e.  Hamilton,  23  goods  is  refused,  the  seller  need  not  wait 
Gratt  561,  577 ;  James  v.  Adams,  16  W.  till  the  end  of  the  term  of  credit.  He 
Va.  245,  267 ;  Auger  v.  Thompson,  3  Ont  may  sue  for  damages  for  breach  of  the 
A  pp.  19.  agreement  to  accept  at  once  upon  the 
(6)  8  Q.  B.  604-609.  See,  also,  Mao-  breach,  but  not  for  the  price.  Hosmer  v. 
lean  v.  Dunn,  4  Bing.  722 ;  Busk  v.  Davis,  Wilson,  7  Mich.  294,  quoted  next  note ; 
2  M.  d  S.'403 ;  Phillpotts  v.  Evans,  5  M.  James  v.  Adams,  16  W.  Va.,  245,  267 ; 
&  W.  475 ;  Gainsford  v.  Carroll,  2  B.  &  McCormick  v.  Basal,  46  Iowa  235. 
a  624 ;  Boorman  v.  Nash,  9  B.  dc  C.  145 ; 
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And  on  this  principle  was  decided  the  case  of  Boorman  v.  Xash^  (e) 
^^^of^g^g^g^^,  in  which  tjfe  facts  were  that  in  November,  1825,  the 
^*^-  plaintiff  sold  goods  to  tlie  defendant,  deliverable  in  the 

months  of  February  and  March  following.     The  defendant  became 

bankrupt  in  January.  The  goods  were  tendered  and  not 
bankruptcy  accepted  at  the  dates  fixed  by  the  contract,  and  resold  at  a 
flx^for'de-       hcavy  loss.     The  loss  would  have  been  much  smaller  if 

the  goods  had  been  sold  in  January,  as  soon  as  the  buyer 
became  bankrupt.  Held,  that  the  contract  was  not  rescinded  by  the 
bankruptcy ;  that  the  assignees  had  the  right  to  adopt  it ;  ihat  the 
vendor  was  not  bound  to  resell  before  the  time  for  delivery,  and  that 
the  true  measure  of  damages  was  to  be  calculated  according  to  the 
market  price  at  the  dates  fixed  by  the  contract  for  performing  the 
bargain. 

§  1119.  [But  although  the  buyer's  insolvency  does  not  per  9e  put  an 

end  to  the  contract,  yet  if  the  buyer  has  given  notice  to 
totioAta  the  seller  of  his  insolvency,  (/)  the  latter  is  justified  in 

buyer's  inaoi-     treatme  the  notice  as  a  declaration  of  intention  to  repudi- 

T«noy  aa  a  "  ^ 

repudiatiionor  atc  the  coutract,  and,  after  the  lapse  of  a  reasonable  time 
to  allow  the  buyers  trustee  to  elect  to  complete  the  con- 
tract by  paying  the  price  in  oasl^^  the  seller  may,  without  tendering 
the  goods  to  the  trustee,  consider  the  contract  as  broken,  and  prove  against 
the  insolvent's  estate  for  the  damages  arising  from  the  breach,  {g) 

It  would  seem  that  a  subpurchaser  from  the  insolvent  buyer  would 
also  be  entitled  to  complete  the  contract  by  paying  the  price  in  cash 
within  a  reasonable  time.  (A) 

When  the  trustee  omits  to  disclaim  the  debtor's  contract  under  the 

23d  section  of  the  Bankruptcy  Act,  1869,  and,  after  car- 

oontract  by       rying  it  ou  for  a  time,  then  gives  notice  that  he  intends  to 

partperfonn-     abandon  it,  the  seller  cannot  recover  the  amount  of  the 

anoe* 

damages  resulting  from  the  breach  against  the  trustee 
either  personally  or  as  representing  the  insolvent's  estate:  his  only 
remedy  is  tj  prove  against  the  estate  under  the  31st  section  of  the  act.  (») 

(e)  9  B.  A  C.  145.  10  Ch.  D.  586,  C.  A. ;  per  Brett,  J^  in 

(/)  There  must  be  notice  of  "an  in-  Morgan  v.  Bain,  L.  B^  10  C  P.  15,  at 

abilitj  to  pay  avowed  either  in  act  or  pp.  25,  26. 

word,"  see  In  re  Phcenix  Bessemer  Steel        (A)  Per  evr,  in  £z  parte  Stapleton,  nbi 

Co.,  4  Ch.  D.  108, 0,  A.  mtpra,  at  p.  590. 
ig)  In  £z  parte  Chalmers,  8  Ch.  289,        (»)  £z  parte  Davis,  8  Ch.  D.  463,  a  A. 

per  Mellish,  L.  J. ;  £x  parte  Stapleton, 
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§  1120.  If  goods  are  deliverable  bysuooessive  installments^  the  trus- 
tee of  the  bankrupt  purchaser  cannot  adopts  the  contract  puroh^ser's 
and  claim  further  deliveries  under  it,  without  paying  the  ^^ JJfJSi 
price  of  the  goods  delivered  prior  to  the  bankruptcy,  (i)  <'«>»^«'7- 

In  Morgan  v.  Bain  (1)  the  plaintffis  sought  to  recover  damages  for 
the  defendant's  breach  of  contract  to  deliver  200  tons  of 
pig  iron.  The  contract  was  made  on  the  5th  of  Febru- 
ary, 1872,  and  provided  that  the  iron  should  be  delivered  in  monthly 
installments  of  25.tons  at  a  time.  It  was  admitted  that  by  the  usage 
of  the  iron  trade  the  first  installment  would  not  have  become  due  until 
the  1st  of  April.  The  plaintiffs  were  insolvent  at  the  date  of  the  con- 
tract, but  it  was  not  until  the  14th  of  March  that  they  gave  the  de- 
fendants notice  of  their  intention  to  suspend  payment.  On  the 
16th  of  March  they  filed  a  liquidation  petition.  At  the  first 
meeting  of  the  creditors,  on  the  6th  of  April,  a  composition  was  ac- 
cepted. The  contract  with  the  defendants  was  then  referred  to,  and  it 
was  known  to  the  creditors  present,  but  it  was  not  included  in  the 
plaintiff's  statement  of  affairs  nor  was  any  claim  made  in  respect  of  it 
On  the  13th  of  May  the  plaintiffs  wrote  to  the  defendants  claiming 
delivery  of  the  iron,  when  the  defendants  at  once  repudiated  all  lia- 
bility under  the  contract.  Before  that  date  the  plaintiffs  had  never 
demanded  deliveiy  and  no  delivery  had  been  made.  Held,  that  the 
contract  had  been  rescinded  before  the  13th  of  May ;  that  the  fact  that 
the  plaintifis  were  insolvent,  and  had  given  notice  of  their  insolvency 
to  the  defendants,  justified  the  latter,  in  the  absence  of  any  steps  on 
the  plaintiff 's  part  to  enforce  the  contract,  in  concluding  that  they  had 
abandoned  the  contract  upon  their  insolvency ;  and  that  the  consent  of 
the  defendants  to  the  abandonment  was  established  by  their  having 
made  no  deliveries  of  iron  in  April  and  May,  and  having  at  once  re- 
pudiated their  liability  when  called  upon  to  deliver.] 

§  1121.  The  rules  of  law  on  this  subject  were  fully  discussed  in 
Cort  V.  Ambergate  Railway  Company,  (m)  in  which  the  ^^^  Ambeiw 
cases  were  reviewed,  and  the  judgment  of  the  Queen's  gJoB^w»y 
Bench  delivered  by  Lord  Campbell,  C.  J.    The  case  was  where  pnr- 
an  action  for  damages  by  a  manufacturer  against  a  railway  ^um  to^^en- 
company  for  breach  of  a  contract  to  accept  and  pay  for  wuino^i«^ 

(k)  £z  parte  Chalmen,  ubi  mtpra,  and  see  Hochster  v.  De  la  Tonr,  2  E.  A 
({)  L.   R,  10   C.   P.  15.    See,    also,  B.  678 ;  22  L.  J.,  Q.  B.  456 ;  ante,  Condi- 
Bloomer  V.  Bernstein,  L.  B.,  9  C.  P.  688.  lions,  {  859,  et  uq, ;  Frost  v.  Knight,  L. 
(m)  17  Q.  B.  127 ;  20  L.  J.,  Q.  B.  460  ,•  B.,  6  Ex.  822 ;  7  Ex.  111. 
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JjJ^iyoJ^.  oertain  railway  chairs,  part  of  which  had  been  delivered, 
boundto^go on  whcD  the  plaintiff  received  orders  from  the  defendant  to 
nmkins  thorn.  jQ^ke  and  scnd  no  more.  The  plaintiff,  thereapon,  disam- 
tinned  making  them,  although  he  was  in  a  position  to  continue  the  sap- 
ply  according  to  the  contract.  The  manufacturer  had  made  a  subcon- 
tract for  a  part  of  the  goods  whioh  he  had  promised  to  supply  to  the 
defendants,  and  was  compelled  to  pay  £500  to  be  released  from  this 
subcontract;  and  had  made  contracts  for  supplies  of  the  neoeasary 
iron,  and  had  built  a  large  foundry  for  the  manufacture  of  the  chairs. 
Two  questions  were  presented  :  firdj  whether  the  plaintiff  could  recover 
without  actually  making  and  tendering  the  remainder  of  the  goods, 
the  declaration  allying  that  they  were  ready  and  willing  to  perform 
their  contract  until  a  refusal  and  wrongful  discharge  by  the  defend- 
ants, and  that  the  defendants  had  wholly  and  wrongfully  prevented 
and  discharged  the  plaintiff  from  supplying  the  said  residue;  aeoondfy, 
what  was  the  pro|)er  measure  of  damages.  Lord  Campbell  said,  in 
PbiiipottBv.  relation  to  Phillpotts  r.  Evans,  (n)  that  it  had  been  prop- 
^^'■^  erly  decided,  but  that  the  Exchequer  of  Pleas  had  not 

determined  In  that  case  that  the  vendor  would  not  have  the  right  of 
treating  the  bargain  as  broken,  if  he  chose  to  do  8o,  as  soon  as  the  buyer 
gave  him  notice  that  he  would  not  accept  the  goods,  without  being 
compelled  afterwards  to  make  a  tender  of  them ;  and  that  the  true 
BSpiey  «  point,  decided  in  Ripley  o.  McClure,  (o)  was  that  a  refusal 

Mociuro.  by  tjje  buyer  to  accept  in  advance  of  the  arrival  of  the 

cargo  he  had  agreed  to  purchase  was  not  necessarily  a  breach  of  con- 
tract, but  that  if  unretracted  down  to  the  time  when  the  delivery  was 
to  be  made,  it  showed  a  continuing  refusal^  dispensing  the  vendor  from 
the  necessity  of  making  tender.  His  Lordship  then  said  that  a  like 
continuing  refuacU,  unretracted,  appeared  in  the  facts  of  the  case  under 
consideration,  and  then  laid  down  the  following  rule  (at  p.  148) : — 

''  Upon  the  whole,  we  think  we  are  justified,  on  principle  and  without 
trenching  on  any  former  deciHion,  in  holding  that  where  there  ia  an 
executory  contract  for  the  manufacturing  and  supply  of  goods  from 
time  to  time  to  be  paid  for  after  delivery,  if  the  purchaser,  havii^ 
accepted  and  paid  for  a  portion  of  the  goods  contracted  for,  gives 
notice  to  the  vendor  not  to  manufacture  any  more,  as  he  has  no  oocasion 
for  them  and  will  not  accept  or  pay  for  them,  the  vendor  having  been 

(n)  5  M.  &  W.  475.  den,  and  B«id  «l  Hoskuu,  6  K  &  B.  953k 

(o)  4  Ex.  345;  and  eee  Ayeiy  v.  Bow-    961;  25  L.  J.,  Q.  B.  49,  55;  2G  Id.  3,  5. 
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desirous  and  able  to  complete  the  contracty  he  may,  without  manu- 
facturing and  tendering  the  rest  of  the  goods,  {p)  maintain  an  action 
against  the  purchaser  for  breach  of  contract,  and  that  he  is  entitled  to 
a  verdict  on  pleas  traversing  allegations  that  he  was  ready  and  willing 
to  perform  the  contract,  that  the  defendant  refused  to  accept  the  residue 
of  the  goods,  and  that  he  prevented  and  discharged  the  plaintiff  from 
manufacturing  and  delivering  them/'  8 

On  the  question  of  damages,  Coleridge,  J.,  had  told  the  jury  at  Ni^i 
Prius  that  the  plaintiff  ought  to  be  put  in  the  same 
position  as  if  he  had  been  permitted  to  complete  the  con-  S^^S!!^  i^ 
tract    This  direction  was  approved,  the  learned  Chief  *****  ****" 
Justice  saying,  that  'Hhe  jury  were  justified  in  taking  into  their  cal- 
culation all  the  chairs  which  remained  to  be  delivered,  and  which  the 
defendants  refused  to  accept''  ^ 

(p)  See,  alflo^  on  tbifl  point,  Silkstone  Eenzie,  26  Mich.  470;  dement,  Suu,  Oo. 

Coal  Co.  V.  Joint  Stock  Coal  Co.,  85  L.  T.  v.  Messerole,  107  Mass.  362;  Collins  v. 

(N.  a)  668.  Delaporte,  115  Mass.  159, 162 ;   Stephen- 

8.  The    SeUer    need     not    Tender  son  o.  Cody,  117  Mass.  6;  Chamber  of 

Performance    Before    Bringing  Suit,  Commerce  v.  Sollitt,  43  111.  519,  523; 

When  the  Buyer  Refuses  to  Accept.  McPherson  v.  Walker,  40  111.  371,  373. 

— See  ante  {  860,  note  9,  where  this  sub-  That  a  suit  for  damages  can  be  sustained 

ject  has  been  discussed.    In  Hosmer  v.  upon  a  mere  refusal  to  perform  without 

Wilson,  7  Mich.  294,304,  sUted  anie  note  waiting  for  the  expiration  of  the  time 

1,  Christiancy,  J.,  said:  "It  was  claimed  for  performance  was  denied  in  Daniels  v. 

that  no  action  could  be  maintained  on  the  Kewton,  114  Mass.  539,  where  the  court 

special  contract    until   fully  performed,  criticiseFrost  v.  Knight,  L.  R.,  7  Ex.  111,, 

and  the  engine  delivered  or  tendered ;  that  and  Hochster  v.  De  la  Tour,  2  £.  &  B, 

the  unqualified  refusal  to  take  the  engine  678.    But  Hochster  v,  De  la  Tour  wa» 

when  it  should  be  completed  was  not  a  approved  in  Fox  v,  Kitton,  19  111.  519^ 

prevention  of  performance  which  would  534.  See  diasenting  opinion  of  Dickev,  J.^ 

authorise  the  plaintiff*  to  sae  upon  the  in  Lyon  e.  Culbertson,  83  III.  33,  49. 

contract  on  that  ground.  We  think  it  was^  4.  The  Measure  of  Damages  for  a 

and  that  such  absolute  refusal  is  to  be  Failure  to  Receive  Personal  Property 

considered  in  the  same  light,  as  respects  is  the  Difference  Between  the  Con- 

the  plaintiff's   remedy,  as  an  absolute,  tract    Price    and    the    Fixed    Market 

physical  prevention  by  the  defendants."  Value  of  the  Property  at  the  Time  and 

Cites  Cort  v.  Ambergate  Ry.  Co.,  stated  in  Place  of  Delivery. — McNaughter  o.  Cas- 

the  text,  and  Derby  v.  Johnson,  21  Vt  21 ;  sally,  4  McL.  530 ;  Thurmao  v,  Wilson, 

dark  V.  Marsiglia,  1  Denio  817;  and  7  Brad.  812,  314;  Phelps  v.  McQee,  18 

Hochster  v,  De  la  Tour,  cited  in  the  text^  Dl.  158 ;  Sanborn  v.  Benedict,  78   III. 

pose  {1123.    Cort  V.  Ambergate  Railway  809;   Bagley  v.  Findlay,  82   111.  524; 

Co.,  was  followed  in  Haines  V.  Tucker,  50  Foos  «.  Sabin,  84   111.  565;   James  v. 

N.  H.  807,  311.  See,  also,  Smith  v,  Lewia,  Adams,  16  W.  Va.  245,  267;  Camp  «. 

24  Conn.  624 ;  &  C.>  26  Conn.  110 ;  Piatt  Hamlin,  65  Qa.  259 ;   Williams  v.  Jones, 

«.  Brand,  26  Biich.  178;  B#^li  lu  Mo-  1  Bush  621;  Qordun  v.  Norris,  49  N.  U. 
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§  1122.  Although  in  general  the  vendor^s  reooveiy  in  damages  is 

limited  to  the  difference  between  the  price  fixed  in  the 

•Moiai  oases      con tract  and  the  market  value  on  the  day  appointed  for 

recover  the       delivery, — aooordinff  to  the  rule  as  stated  by  Parke,  B.,  in 

whole  price  of,,  '' 

ffCKMis  though     Laird  r.  Pim,  (a)  that  "  a  party  cannot  recover  the  fall 

the  ownership  '  ^*J  «r        ^ 

remains  vestAd  yaluc  of  a  chattel,  uuIesB  uudcr  circumstances  which  im- 

In  hunselx.  ' 

port  that  the  property  has  passed  to  the  defendant,  as  in 
the  case  of  goods  sold  and  delivered  where  they  have  been  absolutely 
parted  with  and  cannot  be  sold  again/' — there  may  be  special  terms 
agreed  on,  in  conflict  with  this  rule.  A  vendor  may  well  say  to  a 
buyer,  *^  I  want  the  money  on  such  a  day,  and  I  will  not  sell  unless 
you  agree  to  give  me  the  money  on  that  day,  whether  you  are  ready 
or  not  to  accept  the  goods ; "  and  if  these  terms  be  accepted,  the  ven- 
dor may  recover  the  whole  price  of  goods  the  property  of  which 
remains  vested  in  himself.     In  such  a  case  the  buyer  would  be  driven 


S76,  886;  Haines  v.  Tucker,  50  N.  H.        Market  Price  or  Value.— See  oale  { 
807 ;  Pitteburg,  &c.,  B.  B.  v.  Heck,  50    86,  note  2.    In  McConnick  v.  Hamiltao, 
Ind.  303 ;  Brownlee  o.  Bolton,  44  Mich.    23  Gratt.  561,  577,  the  snit  was  for  dam- 
218 ;  Harris  Manufacturing  Co.  v.  Marsh,    ages  for  non-acceptance  of  hogs,  to  be 
49  Iowa  11.    In  Bridgford  «.  Crocker,  60    delivered  at  a  certain  station.    The  cotut 
N.  Y.  627,  the  seller  having  tendered    said:  "There  being  no  market  for  bc^ 
cattle  sold,  sued  for  damages  for  non-    on  the  day  and  at  the  place  of  deliveiy, 
acceptance.     It  appeared    that  he  had    it  was  competent  to  show  their  actual 
kept  them  some  months  and  sold  them    value  at  that  lime  and  place^  which  is  the 
for  an  enhanced  price.    The  court  said    true  point  of  inquiry,  by  oompariaon  of 
that  this  fact  could  not  be  considered  in    such  prices  and  sales  in  the  vicinity  at 
fixing  damages.    After  the  failure  of  the    or  about  that  time  as  can  be  shown,  and 
buyer  to  perform,  the  seller  and  not  the    by  reference  to  the  reasonable  probabili- 
buyer  was  entitled  to  the  rise  in  market    ties  of  the  case ;   in  such  case,  reoourae 
price.    In  Chicago  v,  Greer,  9  Wall.  726,    may  be  had  to  the  sales  which  were  made 
the  contract  was  to  furnish  13,000  feet  of    nearest  in  time  and  in  the  nearest  market, 
fire-hose.    The  dty  received  2150  feet,    But  this  is  a  means  merely  of  ascertaining 
and  after  trial,  rejected  it  and  refused  to    the  value  at  the  time  and  place  of  deliv- 
receive  more.     The  manufacturer  sued    ery  when  there  is  no  market  valne  there^ 
for  damages  and  was  allowed  to  prove    or  but  an  uncertain  one,  but  not  the  onl  j 
that  he  had  prepared  leather  for  the  hose^    means."     Cites  Sedgwick  on  Damages^ 
that  there  was  no  market  for  such  hose    (4th  ed.),  pp.  294,  316,  note  1.    Kounts 
and  he  had  been  compelled  to  manufao*    v,  Eirkpatrick,  72  Penna.  376,  384,  is  a 
tore  it  into  smaller  hose,  involving  loss    case  where  the  question  as  to  what  oon- 
of  leather.   This  evidence  was  held  prop-    stitutes  market  value  was  discusned  with 
erly  received,  because  **  the  loss  resulting    great  fulness.    See,  also.  Durst  v.  Button, 
from  the  waste  of  leather  and  of  labor    47  N.  Y.  167, 175;  Thurman  «.  Wilsoii» 
was  an  immediate  and  necessary  conse-    7  Brad.  312 ;  Pazton  v,  Mejeri  58  Miss. 
quence  of  the  refusal  of  the  dty  to  com-    445, 454. 
ply  with  its  contract."  {q)  7  M.  &  W.  478. 
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to  his  cross-action  if  the  vendor^  after  receiving  the  price  should  refuse 
deliveiy  of  the  goods,  (r) 

§  1123.  The  seller  may  in  some  cases,  under  an  executory  contract 
partially  performed,  be  entitled  to  consider  the  contract  ds  j^^ 
rescinded,  and  recover  on  a  quarUum  valebant  for  the  goods  J^UaJd^*^^ 
actually  delivered.  Thus,  in  Bartholomew  t?.  Mark  wick,  (»)  ^S^J^l^ 
the    plaintifls  had  contracted    to  supply  the  defendant  ?JSJvirUir 
with  such  furniture  as  he  should  require  to  the  amount  of  g^adeiiv- 
£600  or  £700,  payable  half  in  cash,  and  half  by  bill  at  •^• 
six  months.     After  some  of  the  g3ods  had  been  delivered,  the  defend- 
ant became  displeased,  and  wrote  to  the  plaintiff, — ^^  I  Bartholomew 
now  dose  all  further  orders,  and  desire  what  I  have  not  ••  Markwick. 
purchased  be  taken  off  my  premises, — I  will  not  be  responsible  for 
them,  &c.,  SccJ^    The  defendant  kept  goods  of  the  value  of  £88  17«. 
6d.,  and  on  action  brought  for  goods  sold  and  delivered,  insisted  that 
the  plaintiffs  ought  to  have  declared  specially,  and  could  not  recover 
on  the  common  counts  before  the  expiration  of  the  six  months  for 
which  a  bill  was  to  have  been  given,  but  held  by  the  whole  court, 
that  the  plaintiffs  on  receiving  the  defendant's  letter  had  '^  a  right  to 
elect,  if  they  would  treat  the  contract  as  rescinded,  and  to  sue  for  the 
value  of  the  goods  which  had  been  delivered,''  on  the  authority  of 
Hocbster  v.  De  la  Tour,  {t)  and  cases  of  a  like  character,  referred  to 
ante  §  859,  et  seq.y  in  the  chapter  on  Conditions.  ^ 

§  1124.  [In  Wayne's  Merthyr  Steam  Company  i;.  Morewood  & 
Company  {u)  the  plaintifis  had  contracted  to  supply  the 
defendants  with  coke  bars  of  a  particular  quality  by  sue-  Menhy' 

•        ji»«  Axi-  j«  i_i»j»  X    Steam  Co.  •. 

cessive  deliveries,  payment  to  be  made  m  cash  for  discount  Morewood  a 
within  a  month,  or  by  bills  at  four  months,  at  the  defend- 
antts'  option.     The  plaintiffs  delivered  coke  bars  which  were  inferior 
to  sample;  but  it  was  only  after  the  defendants  had  worked  all  the 

(r)  Dunlop  «.  Grote,  2  Oar.  &  K.  153.  price  recoverable  for  sach  partial  deliv- 

(s)  16  G.  B.  (N.  S.)  710;  33  L.  J^  C.  eriea,  accepted  by  the  buyer  waa  said  io 

P.  145.  Shields  v.  Pettee,  4  N.  Y.  122,  to  be  the 

(<)  2E.  AB.  678;  22  L.  J.,  Q.  B.  455 ;  market  price,  though  ia  excess  of  the 

and  see  Inchbald  v.  The  Western  Neil-  contract  price.    But  other  cases  cited  in 

gherry  Cofiee  Co.,  17  C.  B.  (N.  S.)  733 ;  note  19,  {  1032,  hold  that  in  no  case  can 

84  L.  J.,  G.  P.  15.  the  seller  in  default  recover  more  than 

6.  Partial  Deliveries.— The  right   to  the  contract  price  for  the  portion  deliv- 

reoover  for  part  delivery  where  the  buyer  ered  by  him,  and  this  would  seem  equit- 

retains  possession  of  the  portion  delivered,  able. 

is  discussed,  anU  i  1032,  note  19.    The  («)  46  L.  J.,  Q*  B.  746. 
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bars  ap  into  plates  that  they  discovered  their  inferior  quality,  and  tbejr 
then  refused  to  acoept  the  residue.  Before  the  discovery  the  derend- 
ants  had  been  ready  to  pay  for  the  bars  by  bill.  The  plaintiff  there- 
upon, and  before  the  expiration  of  the  period  ofcrediif  brought  an  action 
for  the  price  of  goods  sold  and  delivered.  It  was  contended,  on  the 
authority  of  Bartholomew  t?.  Markwiek,  that  th^  were  entitled  to  treat 
the  original  contract  as  rescinded,  but  it  was  held  that  as  the  goods  had 
bren  delivered  and  accepted  under  the  original  contra4stf  and  it  was 
owing  solely  to  the  plaintifis'  breach  of  contract  in  delivering  inferior 
gi>(x]»  that  the  defendants  had  withheld  the  bill  for  the  price,  the 
plainti^  were  not  entitled  before  the  expiration  of  the  time  of  credit 
to  sue  on  a  quantum  valebant  for  the  value  of  the  goods  delivered.] 

BEcrnoN  n. — where  the  property  has  passed. 

§  1125.  When  by  the  contract  of  sale  the  property  in  the  goods  has 
None  but  per-  P^^^sed  to  the  buycr,  the  vendor  may,  under  certain  cir- 
whS!c"gSSi  cumstances  hereafter  to  be  considered,  exercise  rights  on 
pS^iiLSklZrof  ^^^  goods  themselves,  if  the  buyer  make  default  in  pay- 
buyer.  meut ;  but  whenever  the  goods  have  reached  the  actual 

possession  of  the  buyer,  the  vendor's  sole  remedy  is  by  personal  action. 
He  stands  in  the  position  of  any  other  creditor  to  whom  the  buyer 
may  owe  a  debt;  all  special  remeilies  in  his  favor  qua  vendor  are  gone.  0 

6.  Is  Acceptance  Essential  to  a  Suit  therefore  no  salt  for  the  price  will  lie 

for  the  Price. — Acceptance  is  essential  to  until  acceptance.    And  some  American 

a  suit  for  the  price,  where  it  is  essential  dedsions  follow  this   rule.    See  ante    { 

to  the  passing  of  property  in  the  goods.  1018,  note  6,  and  {{  536-540.    But  the 

Where  ihe  property  in  the  goods  passes  recent  American  doctrine,  sustained  br 

without  acceptance,  a  suit  for  the  price  the  weight  of  authority,  gives  the  seller 

can  be  sustained.    Therefore,  in  general,  who  has  completed  a  chattel  made  to 

on  a  sale  of  an  existing  chattel  examined  order,  or  who  holds  ready  for  delivery 

by  the  purchaser,  a  right  to  sue  for  the  goods  contracted  for  under  an  executory 

price  arises  at  once,  though  the  actual  contract  of  sale,   a  choice  of  remedies. 

}K)B8e8sion  may  not  be  changed.    Wade  v.  The  New  York  decisions  on  this  subject 

Moffett,  21  111.  110.  See  ante  {  813,  el  wq,  are  numerous.    The  leading  case  is  Be- 

Executoiy    Contracts.  —  The     cases  ment  v.  Smith,  15  Wend.  493,  where  a 

presenting  difficulty  are  those  where  a  wagon  was  made  to  order,  and  a  recoyeiy 

chattel  is  to  be  manufactured  or  supplied  of  the  price  was  sustained  on  refusal  of 

under  an  executory  contract  of  sale.  Here  the  buyer  to  accept.    Pollen  v.  Le  Boy, 

the  English  rule  is  that  though  the  chat-  30  N.  Y.  549,  556,  was  a  case  where  a 

tel  be  procured  or  completed  and  tendered  quantity  of  lead  on  shipboard  was  sold  to 

according  to  contract,  yet  it  remains  the  arrive,  and  the  purchaser  after  examina- 

property  of  the  seller  untU  accepted,  and  tion  refused  to  accept  it  The  seller  resold 
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By  the  law  of  England,  differing  in  this  respect  from  c^notre- 
the  civil  law,  the  buyer's  default  in  paying  the  price  will  default  in 

it  and  sued  for  the  difference  in  price,  and  aocoant  of  the  yendee.  He  might  have 
his  suit  was  sustained.  Emott,  J.,  said :  done  so,  but  was  at  liberty  to  abandon  the 
**  A  vendor  in  such  case  may,  if  he  choose,  property,  treat  it  as  the  vendee's,  and  sue 
abandon  the  property,  treat  it  as  the  ven-  the  latter  for  the  price/'  In  Bagley  v. 
dee's  and  sue  the  latter  for  the  price.  But>  Findlay,  82  111.  524,  Dickey,  J.,  said : 
it  can  hardly  be  for  the  interest  of  the  **  When  a  vendee  of  goods  sold  at  a  spe- 
latter  that  he  should  do  so,  and  especially  cific  price  refuses  to  take  and  pay  for  the 
not  in  the  case  of  perishable  property,  goods,  the  vendor  may  store  the  goods  for 
when  the  result  might  be  a  total  loss  to  the  vendee,  give  him  notice  and  recover 
the  vendee.  He  may,  therefore,  bell  the  the  full  contract  price,  or  he  may  keep 
property  as  speedily  as  possible,  and  re-  the  goods  and  recover  the  excess  of  the 
cover  the  deficiency,  together  with  his  contract  price  above  the  market  price.^' 
expenses  as  damages."  In  Dustan  v.  Mo-  In  Kentucky  the  law  is  the  same  hs  in 
Andrew,  44  N.  Y.  72,  78,  the  seller  in  a  New  York.  In  Bell  v.  Offiitt,  10  Bush 
suit  for  not  taking  property  was  said  to  632,  639,  Gofer,  J.,  said  that  the  buyer  re- 
have  three  remedies — to  keep  the  property  fusing  to  accept,  the  seller  being  ready  to 
for  the  buyer  and  sue  for  the  price,  to  re-  deliver  had  three  courses  open.  FirU, 
Bell  and  sue  for  the  difference,  to  keep  he  might  consider  the  property  as  his  own 
the  property  as  his  own,  and  sue  for  loss,  and  sue  for  the  difference  between  the 
See  po8t  i  1164,  where  this  case  is  stated  contract  and  the  market  price.  Second, 
by  cor  author.  This  was  followed  in  Hay-  he  might  consider  the  property  to  be  the 
den  9.  Demets,  53  N.  Y.  426,  where  the  buyer's  and  sell  it  to  satisfy  his  lien  for 
property  tendered  was  held  to  have  the  price;  or  ^Air(2,  he  might  consider  the 
passed  to  the  buyer,  though  he  refused  it,  property  as  the  buyer's  and  hold  it  sub- 
and  a  suit  for  the  contract  price  was  sus-  ject  to  his  order,  and  sue  for  the  whole 
tained.  See,  to  the  same  effect,  Mason  v.  price.  See  Cook  v.  Brandeis,  3  Mete  (Ky.) 
Decker,  72  N.  Y.  695,599;  Bridgford  v.  657.  In  Pennsylvania  the  New  York 
Crocker,  60  N.  Y.  627;  Pacific  Iron  case  of  Bement  v.  Smith,  15  Wend.  493, 
Works  V.  Long  Island  B.  B.  62  N.  Y.  was  followed  in  Ballentine  v.  Boinson, 
272;  Quick  v.  Wheeler,  78  N.  Y.  800;  46  Penna.  177.  In  that  case  the  contract 
Higgins  V,  Murray.  73  N.  Y.  252.  was  to  build  and  deliver  a  boiler  and 
Hunter  v.  Wetsell,  84  N.  Y.  649,  555,  is  a  engine.  The  buyer  refused  to  accept  and 
recent  case,  where  the  contract  was  to  bale  pay,  and  it  was  held  that  the  seller  could 
and  deliver  hops  at  a  place  to  be  fixed  by  recover  the  price.  See  Gbrdon  v.  Norria, 
the  buyer  at  a  certain  price  per  pound.  49  N.  H.  376,  383;  Band  v.  White  Mts. 
The  seller  offered  to  deliver,  but  the  B.  B.,  40  N.  H.  79,  85 ;  Shawhan  v.  Van 
buyer  did  not  designate  a  place  for  deliv-  Nest,  25  Ohio  St  490;  Nichols  v,  Morse, 
ery.  The  suit  was  for  the  price.  Finch,  100  Mass.  523;  McLean  v,  Bichardson, 
J.,  said :  '*  The  vendor  stood  in  the  posi-  127  Mass.  339,  345 ;  Pearson  v.  Mason, 
tion  of  such  complete  performance  aa  en-  120  Mais.  53 ;  Thgrndike  v.  Locke,  98 
titled  him  to  recover  the  contract  price  as  Mass.  840 ;  Thompson  r.  Alger,  12  Melc. 
his  measure  of  damages.  That  the  prop-  428 ;  Armstrong  v.  Turner,  49  Md.  589, 
erty  was  perishable  does  not  alter  the  599 ;  Barton  v,  McKelway,  22  N.  J.  L. 
sitnation.  He  was  not  bound  to  sell  the  165 ;  Hughes  o.  United  States,  4  Ct  of 
hops  at  aaction  after  due  notice  and  on  CI.  64,  74. 


982  BREACH  OF  THE  OONTBACT.  [bOOK  T. 

iM^mentor  ^^^  jcistify  ao  action  for  the  rescission  of  the  oootraciy 
**"***  uuless  that  right  be  expressly  retterved.  7 

§  1126.  The  principle  at  common  law  is,  that  the  goods  have  be- 
come the  property  of  the  buyer,  and  that  the  vendor  has 
hi  pe^nai  agreed  to  take  for  them  the  buyer's  promise  to  pay  the 
price.  If  then  the  buyer  fail  to  pay,  the  vendor's  remedy 
is  limited  to  an  action  for  the  breach  of  that  promise,  the  damages  for 
the  breach  being  the  amount  of  the  price  promised,  to  which  may  be 
added  interest. 

The  leading  case  on  the  subject  is  Martindale  v.  Smith,  (u)  in  which 
Martrndiaev  Lo^d  Dcnmau,  C.  J.,  delivered  the  opinion  of  the  Queen's 
^™**^-  Bench  after  advisement.     His  Lordship  said  :  "  Having 

taken  time  to  consider  our  judgment,  owing  to  the  doubt  excited  by  a 
most  ingenious  argument,  whether  the  vendor  has  not  a  right  to  treat 
the  sale  as  at  an  end,  and  re-invest  the  property  in  himself,  by  reason 
of  the  vendee's  failure  to  pay  the  price  at  the  appointed  time,  we  are 
dearly  of  opinion  that  he  had  no  such  right^  and  that  the  action  (trover) 
is  well  brought  against  him.  For  the  sale  of  a  specified  chattel  on 
credit,  though  that  credit  may  be  limited  to  a  definite  }>eriod,  transfers 
the  property  in  the  goods  to  the  vendee,  giving  the  creditor  a  right  of 
action  for  the  price,  and  a  lien  upon  the  goods  if  they  remain  in  hia 
possession  till  that  price  be  paid.  But  that  defa\dL  of  paymtnt  doet 
not  f^escind  the  contra^U.*^ 

It  has  already  been  shown  {ante^  1118)  that  the  bankruptcy  of  the 
Cannot  x«8oind  ^^7^^  givcs  to  the  veudor  no  right  of  rescission,  because 
bS?y??blLk-  ^^®  assignee  has  by  law  the  right  either  to  disclaim,  or  to 
"'^^^*  adopt  and  carry  out  the  contracts  of  the  bankrupt,  {z) 

7.  Can  Che  Seller  Rescind  for  De-  be  rescinded  and  suit  brought  at  once  for 

fault  of  Payment  ? — We  have  already  the  price.    But  in  the  absence  of  fraod, 

seen  that  the  right  of  the  seller  to  rescind  the  seller  cannot  rescind  the  credit  and 

for  default  of  payment  is  recognized  in  sue  for  the  price  because  of  insolvency, 

the  American  decisions,  where  the  prop-  Keller  v.  Strasburger,  23  Hun  625.    A 

erty  sold  is  still  in  the  possesflion  of  the  recovery  of  judgment  for  the  price  will 

seller,  or  where  it  is  delivered  in  ezpec-  not  prevent  an  avoidance  of  the  contract 

tation  of  immediate  payment  which  is  not  for  fraud  discovered  after  judgment.    Sea 

made.    See  ante  {  335,  et  seg,  Solomon  o.  Kraus  v.  Thompson,  Sup.  Ct  liinn.,  Beo, 

Hathaway,  126  Mass.  482;  Hlckock  v.  1882,  15  Law  Reporter  180. 

Hoyt,  33  Conn.  553.    Where  property  is  («)  1  Q   B.  365.    See,  also,  Tarluig  «. 

sold  on  credit,  which  is  given  because  of  Baxter,  6  B.  &  C.  360 ;  Dixon  «.  Yates,  6 

fraudulent  representations  of  the  buyer,  it  B.  &  Ad.  313. 

is  held   in  l^ew  York  (contrary  (o  the  (x)  Bankruptcy  Act,  1869,  }  28. 
doctrine  eLiewhere)  that  the  credit  may 
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§  1127.  It  IS  not  proposed  in  this  treatise  to  enter  into  any  discas- 
sion  of  questions  of  procedure,  but  it  may  be  stated  gen- 
erally, that  the  vendor  may  recover  the  price  of  goods  of  o^m  in"" 
sold,  either  where  the  goods  have  been  sold  and  delivered  tion  againot 
to  the  buyer,  or  where  they  have  been  only  bargained  and 
sold  to  him ;  8  but  that  where  the  property  has  not  passed,  the  ven-* 
dor's  claim  must  be  special  for  damages  for  non-acceptance,  (y) 

The  claim  must  also  be  special  where  the  payment  is  to  be  made  by 
bill  or  note,  or  partly  in  cash  and  partly  by  bill,  and  the  vendee  re- 
fuses to  give  either,  unless  the  vendor  chooses  to  wait  until  the  time 
of  credit  has  expired;  in  which  case  he  can  then  recover  the  full  price 
of  the  goods,  or  the  sum  which  was  to  be  paid  in  cash,  (z)  ^ 

§  1128.  But  if  the  vendee  give  notice  on  a  partially-executed  con- 
tract for  a  sale  on  credit  that  he  will  not  carry  it  out,  and  yet  retain 
the  goods  already  sent,  the  vendor  having  the  legal  right  to  consider 
the  contract  as  rescinded,  may  at  once  bring  action  on  the  new  contract 

8.  Action  for  the  Price. — ^This  maj  to  give  secoritj,  at  once  upon  the  breach, 
be  upon  the  common  coants  for  goods  bar-  and  recover  the  whole  damages  equal  to 
gained  and  sold,  or  for  goods  sold  and  de-  the  value  of  the  security  had  it  been 
livered.  The  seller  who  has  proved  a  given,  prima  facie  the  amount  of  the  sum 
sale  need  not  show  an  acceptance.  This  to  be  secured.  Barrow  v,  Mullin,  21  Minn, 
was  applied  to  a  case  where  hay  was  or-  374 ;  Binehart  v.  Olwine,  5  W.  <&  S.  157, 
dered  and  delivered,  to  be  of  a  certain  162;  Hannav.  Mills,  21  Wend.  90 ;  Man- 
quality.  Nichols  V.  Morse,  100  Mass.  623 ;  ton  v.  Gammon,  7  Brad.  201,  208 ;  Girard 
Bodman  v.  Guilford,  112  Mass.  405.  But  v.  Taggart,  5  S.  <&  B.  19 ;  Davis,  &c.,  Co.  v. 
if  the  property  delivered  is  not  shown  to  McGinnis,  45  Iowa  538.  Where  the  buyer 
be  of  the  qnality  agreed,  then  the  seller  has  an  option  to  pay  in  cash  or  in  some 
cannot  recover  unless  he  proves  accept-  other  manner,  if  he  neglects  to  pay  in  the 
ance.  Brewer  v.  Housatonic  By.  Co.,  104  special  mode  at  the  proper  time  he  may 
Mass.  593 ;  S.  C,  107  Mass,  277.  On  a  be  sued  on  the  common  counts  for  the 
count  for  goods  bargained  and  sold,  it  is  price.  Stone  v.  Nichols,  43  Mich.  16; 
not  necessary  to  a  recovery  of  the  price  Davis  Sewing  Machine  Co.  p.  McGinnis, 
to  prove  delivery.  Doremos  v.  Howard,  45  Iowa  538 ;  Childs  v.  Fisher,  52  111. 
28  N.  J.  L.  390,  392.  205 ;  County  of  Jackson  v.  Hall,  53  111. 

(y)  Chitty  on  Conltracta,  p.  408,  (ed.  440;  Bickoell    v.   Buck,  58    Ind.    354; 

1881.)  Moore  v.  Eiff,  78  Penna.  96, 100.    As  we 

(s)  Id.,  p.  409.  have  seen,  a  suit  for  the  price  affirms  the 

9.  Action  for  Damages.  When  does  contract.  H  therefore,  the  vendor  would 
the  cause  of  Action  Arise. — Where  a  avail  himself  of  the  buyer's  fraud  he 
note  or  other  security  is  to  be  given  for  should  either  bring  a  special  action  for 
the  price,  and  is  refused,  the  seller  need  damages  for  the  fraud,  or  trover  or  re- 
not  wait  until  the  end  of  the  term  of  plevin  for  the  goods.  See  ante  {  660,  note 
credit  If  he  would  sue  for  the  price,  he  19 ;  Auger  v.  Thompson,  3  Ont.  App.  19 ; 
must  wait  till  it  is  due,  but  he  may  sue  Del  lone  v.  Hull,  47  Md.  112. 

for  damages  for  breach  of  the  agreement 
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reBnlting  from  the  buyer^s  oonduot|  and  reoo^er  the  valae  of  the  goods 
delivered,  (a) 

Where  the  buyer  has  given  a  bill  in  payment,  the  vendor  most  ac- 
count for  the  bill  if  dishonored^  and  cannot  recover  the  price  if  the 
bill  be  outstanding.  (6)  10 

(a)  Bartholomew  «.  Markwick,  15  Q    wood  A  Go.,  46  L.  J.,  Q.  B.  748. 
B.  (K.  a)  711;  33  L.  J^  a  P.  145;  bat       (6)  AiUei  1084. 
aee  Wajne'e  Merthjr  Steam  Go.  tk  More-       10.  See  oato  {{  1084-106]^  and 
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CHAPTER   II. 

UlO'AID  YENDOB's  remedies  AGAINST  THE  GOODS — QEN£RAI< 

PKINGIPLE8. 


ssa 

Goods  may  be  in  possession  of  the 
buyer,  and  then  vendor's  right  in 
them  is  gone 1129 

Or  in  possession  of  vendor  or  his 
agents 1129 

Or  in  transit  for  delivery  to  buyer^  1129 

Unpaid  vendor  has  at  least  a  lien 
on  goods  still  in  his  possession 
unless  waived 1180 

Where  vendor  sells  on  credit  he 
waives  lien 1130 

What  are  the  unpaid  vendors 
rights,  if  goods  remain  in  his 
possession  till  credit  lias  ex- 
pired   1130 

Or  if  buyer  becomes  insolvent  be- 
fore credit  has  expired 1130 

Meaning  of  the  word  delivery  in 
this  connection 1131 

Division  of  the  subject. 1131 

Exposition  of  the  law  as  to  unpaid 
vendors  in  Bloxam  v.  Sanders....  1132 

Bankrupt's  trustee  cannot  maintain 
trover  against  unpaid  vendor  in 
possession 1132 

Unpaid  vendor  does  not  lose  his 
rights  by  agreeing  to  bold  the 
goods  in  the  changed  character 
of  bailee  for  the  buyer 1134 

The  unpaid  vendor's  right  may  ex- 
ist by  special  contract  afier  acliud 
possession  has  been  taken  by 
buyer 1136 

When  bills  given  to  vendor  have 
been  dishonored  he  may  retain 
possession  of  goods  not  yet  de- 
livered   < 1136 

And  will  be  responsible  only  for 


actual  damages,  that  is,  the  dif- 
ference between  contract  price 
and  market  price 1136 

Where  no  difierence  is  proven  be- 
tween contract  price  and  market 
price,  nominal  damages  to  be 
given 1137 

And  it  makes  no  difierence  whether 
sale  is  of  speciHc  chattels  or  of 
goods  to  be  supplied 1187 

Vendor's  lien  cxi^t^  although  he  is 
warehouseman  for  the  buyer 1139 

Unpaid  vendor  may  estop  himself 
from  asserting  his  rights  on  the 
goods  as  against  subvendee 1140 

This  estoppel  takes  place  where  ven- 
dor assents  to  a  sale  by  his  pur- 
chaser to  a  subvendee 1140 

Effect  of  delivery  order 1143 

Vendor  may  also  csiop  himself  from 
denying  as  against  subvendee  that 
the  property  has  passed  to  ihe  first 
buyer 1148 

Effect  of  transfer  of  wharfinger's 
certificates 1149 

Of  documents  not  kuown  amongst 
merchants .- 1150 

And  of  warrants  negotiable  by  cus- 
tom of  trade 1151 

Effects  of  Factors  Act,  1877,  i  5 1152 

Propositions  deduced  from  the  re- 
view of  the  authorities 1158 

Warehousemen  and  other  bailees 
may  make  themselves  liable  to 
both  parties 1154 

May  estop  themselves  from  setting 
up  the  claims  of  unpaid  vendor 
against  purchasers  or  subvendees,  1155 


§  1129.  Where  the  property  in  goods  has  passed  by  a  sale,  the  right 
of  possession  also  passes,  but  is,  as  we  have  seen,  defeasible  on  the  in- 
solvency of  the  buyer,  or  the  non-performance  of  conditions  precedent 
or  concurrent  imposed  on  him  by  the  contract. 


986  BREACH  OF  TH£  CONTBACT.  [BOOK   V. 

If  the  goods  have  been  delivered  into  the  actual  possession  of  the 
buyer,  all  rieht  on  them  is  gone,  as  has  been  stated  in  a 

Goods  may  be  J      'o  o        7 

either  in  DOS-     preceding  chapter  ;1  but  if  not  so  delivered,  the  goods 
buyer;  may  bc  placed  in  two  different  conditions  of  fact  as  re- 

or  of  uie  ven-    gards  their  actual  custody.   They  may  be  still  in  the  actual 
'  possession  of  the  vendor,  (or  of  his  agents  or  bailees,  which 

amounts  to  the  same  thing,)  or  they  may  have  been  put  in  transit  for 
delivery  to  the  buyer,  and  thus  in  the  actual  possession  of  neither  party 

to  the  contract.  When  flius  in  transit,  the  law  gives  to 
delivery  to        the  Unpaid  veudor  the  right  of  intercepting  them  if  he 

can,  and  thereby  of  preventing  them  from  reaching  the 
actual  possession  of  an  insolverU  buyer.  This  is  the  right  well  known 
in  the  law  of  sale  as  that  of  stoppage  in  transitu,^ 

§  1130.  When  the  goods  have  not  yet  left  the  actual  possession  of 

the  vendor,  he  has  at  common  law  at  least  a  lien  for  the 

Vendor  has  at  ,  , 

ic««t  a  lien  for    unpaid  prioc,  bccausc  he  is  always  presumed  to  contract^ 

on  ffoodfl  while  nulcss  the  Contrary  be  expressed,  on  the  condition  and  un- 

waivedl^""        derstanding  that  he  is  to  receive  his  money  when  he  parts 

with  his  goods.     But  he  may  agree  to  sell  on  credit,  that 

Bale  OD  orodiBa* 

is,  to  give  to  the  buyer  immediate  possession  of  the  goods 
and  trust  to  his  promise  to  pay  the  price  in  Juturo.  Such  an  agree- 
ment as  this  amounts  plainly  to  a  waiver  of  the  lien,  and  if  the  buyer 
then  exercises  his  rights  and  takes  away  the  goods,  nothing  is  left  but 
a  personal  remedy  against  him*.  But  if  we  now  suppose,  that  after  a 
bargain  in  which  the  lien  has  thus  been  unequivocally  waived,  the 
buyer  for  his  convenience,  or  any  other  motive,  has  left  the  goods  in 
the  custody  of  the  vendor,  until  the  credit  has  expired,  and  has  then 
made  default  in  payment,  or  has  become  insolvent  before  the  credit  baa 
expired.  What  are  the  vendor's  rights?  He  has  agreed  to  relinquish 
his  lien,  and  the  goods  are  not  yet  in  transit    Does  his  lien  revive,  on 

1.  An  exception  to  the  general  Btate-  by  mistake  or  fraud  of  the  bajer,  the 

ment  that  all  right  to  the  goods  is  gone  seller  has  the  right  to  avoid  the  contract, 

vhen  they  are  delivered  inlo  the  posses-  (see  ante  i  605,  el  leq^  and  i  648,  el  atq.) 

sion  of  the  buyer  exists,  as  we  have  seen,  Williamson  v.  New  Jersey  Southern  K  R, 

in  certain  cases.    Among  these  are  cases  29  N.  J.  £q.  311,  319;  Donaldson  e.  Ui- 

where  the  property  is  delivered  in  expec-  ley,  93  U.  S.  631.    The  rule  of  the  text 

tation  of  imme«liate  payment  which  is  not  is  applicable  where  both  property  and 

made,  (see  ante  i  335,  el  teq,j)  where  title  possesion  have  passed  and  there  is  no 

or  a  right  to  retake  the  goods  in  case  of  fraud  or  mistake. 

non  payment  is  expressly  reserved,  (see        2.  See  post  Chap.   V.,    "  Stoppage    m 

anU  2}    366  425,  el  aeq.,)  and  where,  TrannluJ* 
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the  ground  that  the  waiver  was  oouditional  on  the  buyer's  maintaiuiDg 
himfielf  in  good  credit?  Or  can  tlie  vendor  exercise  a  quasi  right  of 
stoppage  in  iraruniUy — a  right  that  might  perhaps  be  termed  a  stoppage 
aiite'tramitumf{a)  The  true  nature  and  extent  of  the  vendor's  rights 
in  this  intermediate  state  of  things  have  not  yet  perhaps  been  in  all 
cases  precisely  defined ;  but  they  have  been  considered  by  the  courts 
under  such  a  variety  of  circumstances,  that  in  practice  there  is  now  but 
little  difficulty  in  advising  on  cases  as  they  arise. 

§  1131.  Before  reviewing  the  authorities,  attention  must  be  recalled 
to  the  different  meanings  of  the  word  ''delivery/'  as 
pointed  out  in  Book  IV.,  Part  IL,  Ch.  2.     For  it  will  ap-  the  wor§  °^ 
pear  in   the  investigation   of  the   present  subject,  that  inthisoon- 
the  vendor  is  frequently  considered  by  the  courts  as  being 
in  actual  possession  of  the  goods,  when  he  has  made  so  complete  a 
delivery  as  to  be  able  to  maintain  an  action  for  goods  sold  and  deliv- 
ered.    Thus,  for  instance,  in  the  whole  class  of  cases  where  the  deliv- 
ery has  been  effected  by  the  consent  of  the  vendor  to  assume  the 
changed  character  of  bailee  for  the  buyer,  it  will  be  seen  that  the  unpaid 
vendor  is  still  deemed  to  be  in  the  actual  posaeasion  of  the  goods  for 
the  purpose  of  exercising  his  remedies  on  them,  in  order  to  obtain 
payment  of  the  price :  and  this,  even  in  a  case  where  the  vendor  gave 
a  written  paper  acknowledging  that  he  held  the  goods  for  the  buyer, 
and  subject  to  the  buyer's  orders.  (6) 

It  will  be  convenient  to  review,  in  the  first  place,  the  cases  which 
establish  the  existence  of  this  peculiar  right  in  the  unpaid  jy^^^^^^f 
vendor  who  has  waived  his  lien,  and  then  to  treat  sepa-  theaubjoot. 
rately  his  remedies,  1st,  of  resale;  2dly,  of  lien ;  and  3dly,  of  stop- 
page in  transitu, 

§  1132.  The  leading  cases  of  Bloxam  v.  Sanders,  (o)  and  Bloxam  v. 
Morley,  (d)  (which  were  said  by  Blackburn,  J.,  in  1866,  {e)  ^i^joan  v, 
to  be  still  correct  expositions  of  the  "peculiar  law"  as  8»«*d«M. 
ti)  unpaid  vendors,)  were  decided  by  the  King's  Bench  in  ^^n^^uii. 
1825.   Bayley,  J.,  stated  the  principles  as  follows :    "  The  grimlS ISe" 
vendor's  right  in  respect  of  his  price  is  not  a  mere  lien  «°*'***- 
which  he  will  forfeit  if  he  parts  with  the  possession,  but  grows  out  of 

(a)  This  is  termed  the  right  of  retm-        (e)  4  B.  &  C.  941,  ardt  {  1017. 
turn  in  the  Scotch  law.    See  anie  I  604.  (d)  4  B.  <&  C.  951. 

(h)  Townlej  v.  Cramp,  4  Ad.  &  £.  58,        (e)  In  Donald  v.  Suckling,  85  L.  J.,  Q. 

and  other  cases  examined  po9t  22  1133,  R,  at  p.  287. 
1134. 
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his  original  ownership  and  dominion.  If  goods  are  sold  on  credit, 
and  nothing  is  agreed  on  as  to  the  time  of  delivering  the  goods,  the 
vendee  is  immediately  entitled  to  the  possession  ;  and  the  right  of  pos- 
session and  the  right  of  property  vest  at  onoe  in  him ;  but  his  right  oj 
possession  is  not  absolute;  it  is  liable  to  be  defeated  if  he  become  in- 
solvent before  he  obtains  possession.  Tooke  v.  Hollingworth,  5  T.  R. 
216.  If  the  seller  has  despatched  the  goods  to  the  buyer,  and  in- 
solvency occur,  he  has  a  right,  in  virtue  of  his  original  ownership,  to 
stop  them  in  transitu.  Why  ?  Because  the  property  is  vested  in  the 
buyer  so  as  to  subject  him  to  the  risk  of  any  accident ;  but  he  has  not 
an  indefeasible  right  to  the  possessvoUj  and  his  insolvency,  without 
payment  of  the  price,  defeats  that  right.  The  buyer,  or  those  who 
stand  in  his  place,  may  still  obtain  the  right  of  possession  if  they  will 
pay  or  tender  the  price,  or  they  may  still  act  on  their  right  of  prop- 
erty, if  anything  unwarrantable  is  done  to  that  right.  If,  for  in- 
stance, the  original  vendor  sell  when  he  ought  not,  they  may  bring  a 
special  action  against  him  for  the  damage  they  sustain  by  such  wrong- 
ful sale,  and  recover  damages  to  the  extent  of  that  injury ;  but  th^ 
can  maintain  no  action  in  which  the  right  of  property  and*  right  of 
possession  are  both  requisite,  unless  they  have  both  those  rights." 
Bankrupt's  '^^^  assignees  of  the  insolvent  buyer  were  therefore  held 
mnfntain*^***  not  entitled  to  maintain  trover  against  the  unpaid  vendor, 
u1?^d**^idi?r    ^^^  ^^  sold  the  goods  on  credit,  but  who  still  held  them 

inpoaseaaion.       j^  j^jg  ^^^  warchoUSC. 

§  1133.  In  1833,  Miles  t;.  Gorton  (/)  was  decided  in  the  Exche- 
MiiM*.  quer.     The  vendor  sold  hops  on  credit,  and  kept  them 

Gorton.  in  his  warehouse  on  rent  charged  to  the  buyer.     The  buyer 

dealt  with  the  hops  as  his  own,  and  sold  part  of  them,  wliich  were 
delivered  to  the  subvendee  on  the  buyer's  order.  The  buyer  then 
became  bankrupt,  and  his  assignees  brought  trover  for  the  remainder 
in  the  vendor's  warehouse;  but  the  court  held  that  as  against  them  the 
vendor  had  the  right  to  retain  possession  till  payment  of  tlie  price. 

§  1134.  In  Townley  v.  Crump,  (g)  decided  in  1836,  the  defendants;, 
Towniey*.  ^^°^  merchants  in  Liverpool,  sold  to  one  Wright  a  parcel 
^*™"*^  of  wine  held  bv  them  in  their  own  bonded  warehouse 

there,  for  an  acceptance  at  three  months,  and  gave  him  an  invoice 
describing  the  wines  by  marks  and  numbers,  and  handed  him  the 

(/)  2  G.  &  M.  504.    See,  also,  Grioe  «.    Council.) 
BichardflOD,    8   App.  Gas.  319,    {Priyj        (y)  4  Ad.  A  K  58. 
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following  delivery  order: — "Liverpool,  29th  of  September,  1834. 
Mr.  Benjamia  Wright.  We  hold  to  your  order  39  pipes  and  1  hhd 
red  wine  marked  J  C  J  M.  No.  41  a  67—69  a  80— pipes,  No.  105 
hlid.,  rent  free  to  29  November  next.  John  Crump  &  Co.''  The  bill 
accepted  by  Wright  was  dishonored;  a  fiat  in  bankruptcy  issued 
against  him  on  the  28th  of  January,  1836,  and  his  assignees  brought 
trover  against  the  vendor.  It  was  admitted  "  that  the  invariable  mode 
of  delivering  goods  sold  while  in  warehouses  in  Liverpool  is  by  the 
vendors  handing  to  the  vendees  delivery  erders.''  Lord  Abinger,  C. 
B.,  before  whom  the  cause  was  tried  at  the  Liverpool  Assizes,  refused 
to  receive  evidence  that  the  order  in  question  was  equivalent  to  an 
accepted  delivery  order,  or  that  the  witness  (a  broker  and  merchant 
holding  bonded  vaults  in  Liverpool)  would  consider  the  possession  of 
such  an  order  as  possession  of  the  property ;  but  permitted  him  to  say 
thaty  in  his  opinion,  the  possession  of  the  order  would  obtain  credit  for 
the  holder  with  a  purchaser,  and  that,  as  a  matter  of  custom,  the  goods 
specified  in  such  an  order  would  be  considered  the  pro|)erty  of  the 
person  holding  the  order.  His  Lordship  directed  a  nonsuit^  which  the 
King's  Bench,  in  6anc,  refused  to  set  aside.  Lord  Denman  giving  the 
opinion  of  the  court,  composed  of  himself  and  Patteson,  Williams 
and  Coleridge,  JJ.,  in  these  words :  ''  There  was  a  total  failure  of 
proof  that  where  a  vendor,  who  is  himself  the  warehouseman,  sells  to 
a  party  who  becomes  bankrupt  before  the  goods  are  removed  from  the 
warehouse,  the  delivery  order  operates  by  reason  of  this  custom  to  pre- 
vent a  lien  from  attaching,  and  I  think  it  is  not  contended  that  there 
is  any  general  usage  which  could  devest  the  right  in  such  a  case,  upon 
the  inaolveTioy  of  the  vendee.  Cases  have  been  cited,  but  none  where  the 
question  arose  between  the  original  vendor  and  vendee^ 
It  is  impossible  to  imagine  a  clearer  case  than  this  of  the  a^noUM^ 
vendor's  agreement  to  change  the  character  of  his  possession  gmxif  b^im^ 
into  that  of  bailee  for  the  buyer;  but  this  sort  of  delivery  bailee  of  th« 
was  not  allowed  so  to  operate  as  to  force  the  vendor  to 
give  up  the  goods  to  the  buyer's  assignees  in  bankruptcy.  Yet  it  can- 
not be  doubted  that  the  vendor  had  done  all  that  he  was  bound  to  do 
in  |)erformance  of  his  contract  before  the  buyer's  insolvency,  and  that 
he  could  have  maintained  an  action  for  goods  sold  and  delivered. 
§  1135.  Next  came,  in  1840,  the  case  of  Dodsley  «.  yarley,(A) 

(A)  12  Ad.  A  £.  682. 


990  BBEACn  OF  THE  OONTB^OT.  [BOOK  ▼• 

2)o^  ,  which  arose  under  the  statute  of  frauds,  and  the  question 
variey.  ^|^  whether  the  vendor  had  lost  his  lien,  for  if  not,  it 

was  conceded  that  there  was  no  actual  receipt  to  take  the  case  out  of  the 
Vn  Id  ven-  Statute.  The  facts  were  that  a  parcel  of  wool  was  bought 
my^S^hy  ^y  ^^^  defendant  while  it  was  in  the  plaintiff's  possession  : 
ta^!i!f£'^'  tb®  P''^^  ^*^  agreed  on,  but  the  wool  would  have  to  be 
StoJTtakSIS'  weighed :  it  was  then  rtmoved  to  the  warehouse  of  a  third 
^"^^'  person^  where  the  defendant  collected  wool  purchased  from 

various  persons,  and  packed  it  in  sheeting  provided  by  himself.  There 
it  was  weighed,  together  with  other  wools,  and  packed,  but  not  paid 
for.  It  was  the  usual  course  for  the  wool  to  remain  at  this  place  till 
paid  for.  On  these  facts  it  was  held  that  the  wool  in  the  warehouse 
was  in  the  defendant's  warehouse,  ''and  that  he  wasinac^2po«8e«8ibn 
of  it  there  as  soon  as  it  was  weighed  and  packed.  *  *  *  Con- 
sistently with  this,  however,  the  plaintiff  had,  not  what  is  commonly 
called  a  lien  determinable  on  the  loss  of  possession,  but  a  special 
interest^  sometimes,  but  improperly,  called  a  lien,  growing  out  of  his 
original  ownership,  independent  of  the  actual  possession,  and  consistent 
with  the  property  being  in  the  defendant"  3 

§  1136.  In  1851,  Valpy  v.  Oakeley  (i)  was  decided  in  the  Queen's 
^  ,  Bench.    The  defendant  sold  600  tons  of  iron  to  one  Boy- 

OiUceiey.  dell,  to  be  delivered  in  three  parcels  of  100,  200,  and  200 

giJlS*to^?en-  '^"^*  *"^  ^  ^  P*^*^  ^^^  ^y  Boydell's  acceptance  of  the 
i?Ji,l;*)llS^!l    vendor's  bills  drawn  on  him.     Invoices  of  the  iron  to  be 


dUhoiiored  he 

»<%8unito-      delivered  were  sent  to  the  buyer,  with  bills  drawn  on  him 
liverod.  f^^  ^j^g  price,  which  bills  he  accepted  and  returned  to  the 

vendor.  The  first  bill  was  paid ;  the  other  two  were  not  paid,  and  the 
buyer  subsequently  became  bankrupt.  These  two  bills  were  proven 
under  the^^,  one  by  the  vendor,  and  the  other  by  a  transferee  of  the 
vendor,  but  no  dividend  was  received  under  either  proof.  There  re- 
mained in  the  vendor's  possession  185^  tons  of  the  iron  at  the  time 
of  the  bankruptcy  of  Boydell,  and  this  action  was  brought  by  his  as- 
signees in  assumpsit  on  the  contract  for  the  non-delivery  of  this  por- 
tion. Held,  that  the  plaintiffs  could  only  recover  such 
■pon^Tbie oniT  damages  as  the  bankrupt  might  have  recovered;  and  that 
betweenth?     hc  could  ouly  havc  recovered  the  difference  between  the 

8.  See  Safford  v.  McI>onoagh,  120  MasB.        (t)  16  Q.  R  941 ;  20  L.  J^  Q.  B.  38a 
290,  difltiDguishiDg  Dodslej  v.  Varley. 
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contract  price  and  the  market  price:  and  only  nominal  oontract price 
damages  where  no  such  difference  is  proven.  The  ratio  p^ioe. 
decidendi  in  this  case  was  distinctly^  that  on  the  dishonor  of  the  bills 
given  for  the  price,  the  parties  were  placed  in  the  same  condition  as  if 
Hie  bilk  had  never  been  giveriy  and  the  contract  had  been  to  pay  in  ready 
money.  All  the  judges  treated  the  case  as  one  of  lien,  reviving  on  the 
non-payment  of  the  bills.  Wightman,  J.,  said :  ^'  I  see  nothing  to 
distinguish  this  from  the  ordinary  case  of  lien  of  an  unpaid  vendor. 
As  long  as  the  bills  were  running,  they  may  be  taken  to  have  been 
prima  facie  payment,  but  they  were  dishonored  before  the  iron  was 
delivered,  and  in  that  case  I  have  no  doubt  that  the  vendor^a  lien  a^ 
(aches,  and  that  he  may  retain  his  goods  until  he  is  paid/'  The  other 
judges  took  the  same  view  of  this  point,  though  not  expressed  perhaps 
as  distinctly  as  by  Wightman,  J. 

§  1137.  This  point  came  again  before  the  same  court  in  Griffiths  9 
Perry,  (A)  in  1869,  the  judges  being  Crompton  and  Hill,  Griffuhat. 
neither  of  whom  was  on  the  bench  when  Valpey  v.  Oake-  ^^"y' 
ley  was  decided.    The  circumstances  were  precisely  the  same  as  in  the 
last-named  case.     Crompton,  J.,  said :  ^'  I  apprehend  that  where  there 
is  a  sale  of  specific  chattels,  to  begin  with,  and  a  bill  is  given,  there  is 
no  lien  in  the  strict  sense  of  the  word ;  but  if  afterwards  an  insolvency 
happens,  and  the  bill  is  dishonored,  then  the  party  has  in  my  opinion 
a  right  analogous  to  that  which  a  vendor  who  exei'cises  tlie  inghi  of  stop^ 
page  in  transitu  lias.     ♦     *     ♦     When  goods  are  left  in  the  hands 
of  a  vendor,  it  cannot  properly  be  said  to  be  a  stoppage  in  transitu^ 
for  it  is  one  of  those  cases  in  which  the  transitus  has  not  commenced. 
*     *     *     It  has  always  seemed  to  me,  and  I  think  it  has  been  estab* 
lished  in  a  great  many  cases,  that  there  is  a  similar  right  where  the 
transitus  has  not  commenced ;  and  although  no  right  to  a  strict  lien 
has  ever  existed,  yet  where  goods  remain  in  the  party's  hands  and  in- 
solvency occurs,  and  the  bill  is  dishonored,  there  a  right 
analogous  to  that  of  stoppage  in  transitu  arises,  and  there  agea  given 
18  a  right  to  withold  delivery  of  the  goods."    It  was  ac-  actuui  dam-      j 
oordingly  held,  1st.  That  the  plaintiff  was  only  entitled 

.  •      1    J  •  J  •«!     J.1       J     •  •         •       Whether  ba16 

to  nominal  damages,  m  accordance  with  the  decision  in  isofsDeciflo 
Yalpy  V.  Oakeley.    2ndly.  That  it  makes  no  difference  in  gooda  to  be 
such  cases  whether  the  sale  is  of  specific  chattels,  or  an 
executory  contract  to  supply  goods.  (/) 

(ib)  1  K  A  E.  680;  28  L.  J.,  Q.  B.  20i.        (Q  It  was  also  held  thai  the  endone 
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§  1 138.  [The  subject  was  again  considered  in  Ex  parte  Chalmers  (m)  in 
Ex  jmrtm  1S73  before  the  Court  of  Appeal  in  Chanoerj.   Hall  &  Co. 

Chaimen.  jj^^j  contracted  to  sell  goods  to  Edwanis  by  monthly  install- 
ments, payment  to  be  by  cash  in  fourteen  days  from  the  date  of  each  de- 
livery. Deliveries  were  made  and  duly  paid  for  under  the  contract.  Ed- 
wards became  insolvent,  and  there  was  then  one  installment  of  goods 
already  deli  vered  which  was  unpaid  for,  and  a  final  installment  remaining 
to  be  delivered.  Hall  &  Co.,  upon  notice  of  the  insolvency,  refused  to 
deliver  the  remaining  installment,  whereupon  Edwards'  trustees  in 
bankruptcy  sued  them  for  damages  for  breach  of  contract.  HMy  that 
Hall  &  Co.  had  a  right  to  refuse  delivery  of  the  goods  until  the  pricse 
of  both  installments  had  been  f  jtid.  In  delivering  the  opinion  of* the 
court  (composed  of  Lord  Selborne,  C,  James,  L.  J.,  and  himself), 
Mellish,  L.  J.,  said,  ''The  first  question  that  arises  is,  what  are  the 
rights  of  a  seller  of  goods  when  the  purchaser  becomes  insolvent  be- 
fore the  contract  of  sale  has  been  completely  performed  ?  I  am  of 
opinion  that  the  result  of  the  authorities  is  this — that  in  such  a  case 
the  seller,  notwithstanding  he  may  have  agreed  to  allow  credit  for  the 
goods,  is  not  bound  to  deliver  any  more  goods  under  the  contract  ontil 
the  price  of  the  goods  not  yet  delivered  is  tendered  to  him ;  and  that 
if  a  debt  is  due  to  him  for  goods  already  delivered  he  is  entitled  to  re- 
fuse to  deliver  any  more  till  he  is  paid  the  debt  due  for  those  already 
delivered  as  well  as  the  price  of  those  still  to  be  delivered.''  His  Lord- 
ship then  reviews  the  authorities,  and  decides  in  accordance  with  the 
view  of  Crorapton,  J.,  in  Qriffiths  v.  Perry,  that  the  seller's  right  ex- 
ists as  well  on  a  contract  to  sell  goods  to  be  delivered  by  installments 
as  on  a  sale  of  specific  goods* 

§  1139.    Grice   t;.    Richardson  (n)    was    decided    in    the    Privy 

Council  in  1877.  The  facts  were  precisely  similar  to 
Bichardaon.  those  presented  in  Miles  o.  Gorton,  ante  §  1133. 
Vendor's  uen  The  Sellers  were  warehousemen,  as  well  as  importers^ 
Sbot^hbeto  of  tea.  They  gave  to  the  buyers  delivery  orders 
for oiep*!^-       for  the  tea,  which  provided  that  the  buyers  should  pay 

warehouse  rent,  and  they  made  a  transfer  entry  of  the  tea 

ment  to  a  third  person  of  a  delivery  order  Lords,  in  M'Ewan  v.  Smith,  2  H.  Lw  C. 

for  the  goods  given  by  the  vendor  to  the  309,  post  1143,  which  was  not  dted  in  the 

buyer,  did  not  confer  on  sach  third  per-  case.    See  now,   however,  Factors^  Ad^ 

son  any  greater  rights  than  the  buyer  had.  1877,  2  5,  pott  {  1152. 

This  last  point  had  been  previously  set-  (m)  8  Ch.  289. 

tied  by  a  direct  decision  of  the  House  of  (n)  3  App.  Cas.  319. 
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into  the  buyers'  names  in  their  warehouse  books.  The  price  was  to  be 
paid  by  the  buyers'  notes  or  acceptances.  The  buyers  became  insol- 
vent during  the  period  of  credit,  and  their  trustee  brought  an  action 
of  trover  for  the  parcels  of  tea  remaining  in  the  warehouse ;  but  it. 
was  held,  upon  the  authority  of  Miles  r.  Gorton,  tliat  as  tlte  gootJH 
remained  in  the  possession  of  the  sellers,  and  no  actual  delivery  had 
been  made  to  the  buyerS|  the  sellers'  lien  revived  upon  the  buyers^ 
insolvency.]  4 

4.  Rights  of  Unpaid  SeUer  in  of  the  insolvency  of  the  vendee,  because 
Possession  where  Buyer  becomes  these  terms  refer  to  the  same  right,  only 
Insolvent. — In  some  decisions,  an  as-  at  different  stages  of  perfection  and  exe- 
signee  in  bankruptcy  has  been  regarded •■  cation  of  the  contract  of  sale.  If  the 
as  sncceeding  to  all  the  rights  which  the  vendor  has  a  right  to  stop  in  transitu^  a 
bankmpt  would  have  had  if  solvent,  forliori  he  has  a  right  of  retainer  before 
Thus,  in  Gates  v.  Winooski  Lumber  Co.,  any  transit  has  commenced.  *  *  * 
18  Nat.  Bank.  R.  31,  in  the  United  States  The  goods  over  which  the  right  of  reten- 
Circuit  Conrt  for  Vermont,  the  contract  tion  was  asserted,  had  not  been  removed 
was  to  provide  lumber  for  building  a  after  the  sale,  but  still  continued,  until 
dam.  The  seller  placed  the  lumber  on  the  plaintiff's  insolvency,  in  the  stores 
hia  own  premises,  from  which  the  bank-  and  custody  of  defendant.  This  fact  itself 
rupt  took  a  portion  from  time  to  time,  preserves  to  the  defendants  their  lien  and 
until  his  failure,  when  the  seller  disposed  right  of  retention  for  unpaid  purchase 
of  the  residue  and  was  sued  by  the  as-  money.  On  the  failure  of  the  plaintifft^ 
signee  of  the  bankrupt  for  the  proceeds,  where  no  right  of  third  persons  has  inter- 
It  was  held  that  the  question  was  whether  vened,  as  there  has  not  here,  tliere  i» 
the  property  had  passed,  and  if  so,  the  nothing  like  an  estoppel  of  their  right  ol 
proceeds  were  considered  to  belong  to  the  retention."  The  court  criticised  Barrett 
assignee.  But  here  the  question  of  the  v.  Goddard,  3  Mason  107,  which  was  also 
lights  of  the  vendor  arising  from  his  pos-  questioned  in  Parker  v.  Byrnes,  1  Low^ 
session  and  the  buyer's  insolvency  seems  Dec.  539.  White  v,  Welsh  was  approved 
not  to  have  been  considered.  The  law  is  and  followed  in  Wanamaker  v.  Yerkes,  70 
set  forth  in  White  v.  Welsh,  38  Penna.  Penna.  443,  where  goods  were  sold  on  the 
896,  420.  In  that  case  a  quantity  of  sugar  credit  of  an  order  of  a  third  person,  to  be 
was  sold  and  remained  in  the  warehouse  shipped  to  the  buyer.  Before  they  were 
of  the  seller,  who  delivered  therefrom  removed  from  the  store  the  seller  learned 
several  retail  lots,  as  requested  by  the  of  the  insolvency  of  the  person  who 
unyer.  Notes  were  given  for  the  price,  drew  the  order^  and  thereupon  refused  to 
part  of  which  were  paid.  Before  the  deliver  the  goods.  It  was  held  that  he 
residue  were  due  the  buyer  failed  and  might  properly  retain  them.  In  Arnold 
made  an  assignment ;  the  assignee  brought  v.  Delano,  4  Gush.  33,  41,  the  sale  was  of 
trover  against  the  seller  for  the  sugar,  wood  on  the  seller's  land,  for  the  price  of 
which  the  seller  had  retained  under  his  which  the  buyer  gave  his  note  payable  in 
lien,  for  the  price.  Lowrie,  0.  J.,  said :  six  months,  within  which  period  he  be- 
**  Judges  do  not  ordinarily  distinguish  be-  came  insolvent.  His  assignee  bronghl 
tween  the  retainer  of  goods  by  a  vendor,  trover  against  the  seller  for  the  wood, 
and  their  stoppage  in  tromtitu  on  account  The  suit  failed.   Shaw,  0.  J.,  said :  "  Such 

3b 


994  BREACH  OF  THE  OONTRACT.  [bOOK  T. 

§  1140.  The  rights  of  the  unpaid  vendor,  under  the  circumstances 
which  we  are  now  considering,  are  not  affected  by  a 


rwkdotmar  Sale  to  a  third  person,  (o)  unless  the  vendor  has  by  hia 
••mRainat  oouduct  eslopped  himself  from  asserting  his  own  rights, 
and  we  must  now  turn  to  the  class  of  cases  where  the  con- 
flict of  pretensions  on  the  goods  not  paid  for,  arose  between  the  origi- 
nal vendor  and  the  subvendee. 

Without  referring  especially  to  the  early  cases,  (p)  we  may  pass  to 
BUfw^dw.  *^®  decision  of  the  King's  Bench  in  Stoveld  v. 
Huffhee.  Hughes,  {p)  iu  1811.     There  the  defendants    had  sold 

Stn7od^^^'  timber  lying  at  their  wharf  to  one  Dixon,  and  the  timber 
Swedfrom  ^^  marked  by  mutual  assent  with  the  initials  of  the 
r^faToTfab-  buyer ;  and  the  vendors  promised  to  send  it  to  Shoreham. 
^*°'^^'  The  buyer  gave  acceptances  at  three  months  for  the  price. 

A  small  part  was  delivered,  and  the  remainder,  while  still  lying  od 
the  vendor's  premises,  was  sold  by  Dixon  to  the  plaintiff,  who  paid  the 
price.  The  plaintifi's  agent  informed  one  of  the  defendants  of  the  sale 
by  Dixon,  to  which  the  defendant  answered,  "  Very  well ; "  and  the 
plaintiff  and  the  defendant  then  went  together  on  the  wharf  of  the 
defendants,  and  the  plaintiff's  agent  there  marked  the  timber  with  the 
plaintiff's  own  initials  and  told  the  defendants  to  send  no  more  of  the 
timber  to  Dixon,  and  the  defendants  made  no  objection.  Dixon  be- 
came insolvent,  his  bills  were  protested,  and  the  defendants  refused 
delivery.  Lord  Ellenborough  said,  on  these  facts :  ^*  The  defendants 
were  the  only  persons  who  could  contravene  the  sale  and  delivery  to 
the  plaintiff  from  the  Dixons.  And  when  that  sale  was  made  known 
to  the  defendant  Hughes,  he  assented  to  it  by  saying  '  Very  well/  and 

a  vendor  in  poeBeasion  is  regarded  as  hav-  writing  of  a  promise  to  paj  for  the  goods 

ing  a  higher  equity  to  retain  for  the  price,  pnrchased,  and  does  not  vary  the  rights 

than  the  assignee  of  a  debtor  who  has  not  of  the  parties."    This  was  approved  ia 

paid  for  the  property,  has  to  claim  it  for  Parker  v.  Byrnes,  1  Low.  Dec.  639.    See 

the  general  creditors.     If  it  might  be  D' Wolf  v.  Babbett,  4  Mason  289,  295; 

supposed  that  the  giving  of  a  note  in  this  Toledo,  Ac,,  B-  B-  v-  Gilvin,  SI  III.  511, 

case  was  a  payment,  which  would  vary  520 ;  Hodgson  v.  Barrett,  33  Ohio  8l  63L 

the  case  from  that  of  a  simple  promise  to  (o)  But  see,  now,  40  and  41  VicL,  a  89» 

pay  for  the  wood,  we  think  the  answer  is,  {5,  Factors'  Act,  1877,  poH  {  1152^ 

that  a  promissory  note,  even  if  in  form  (/>)  Slubey  «.  Heyward,  2  H.  Bl.  504; 

negotiable,  while  it  remains  in  the  hands  Hammond  v.  Anderson,  1  R  &  P.  X.  R. 

of  the  vendor  and  not  negotiated,  but  69;  Hanson  v.  Meyer,  6  East  626;  Qieen 

ready  to  be  delivered  up  on  discharge  of  «.  Haythome,  1  Stark.  447. 

the  lien,  is  regarded  as  the  evidence  in  (p)  14  East  308. 
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to  the  marking  of  the  timber  bj  the  plaintiff's  agent,  which  took  place 
at  the  same  time.  If  that  be  not  an  executed  delivery,  I  know  not 
what  is  so.''    The  other  judges,  Grose,  Le  BlanC|  and  Bay  ley,  concurred. 

§  1141.  In  Craven  v,  llyder,  (q)  in  1816,  the  vendors  undertook  to 
deliver  the  goods  free  on  board  to  the  vendee.     They  de-  ^^^^  ^, 
livered  the  goods  on  board,  and  took  a  receipt  in  their  ^y*^®^* 
own  name,  thereby  entitling  themselves  to  demand  the  withoutra^^ 
bill  of  lading.    The  purchaser  resold  and  received  pay-  •*^"'- 
ment,  and  l)eGame  insolvent  without  paying  the  original  vendors.  The 
sabvendee  obtained  a  bill  of  lading,  without  the  assent  of  the  original 
vendors,  and  it  was  held  that  he  had  acquired  no  rights  against  the 
first  vendors  who  had  never  delivered  the  property  out  of  their  own 
control. 

§  1142.  The  next  in  date,  and  the  leading  case,  is  Dixon  r.  'Sates,*'(r) 
in  1833.  The  plaintiff  Dixon  had  bought  a  large  num*  Dixon^, 
ber  of  puncheons  of  rum  belonging  to  Yates,  and  lying  ^**^^ 
in  the  latter's  warehouse  at  Liverpool.  He  paid  for  them,  thus  be- 
coming possessor  as  well  as  owner.  He  afterwards  sold  forty-six 
puncheons,  parcel  of  his  purchase,  to  one  Collard,  a  clerk  in  Yates' 
service,  and  gave  him  an  invoice  specifying  the  number  and  marks  of 
each  puncheon,  and  took  Collard's  acceptances  for  the  amount  of  the 
invoice.  By  invariable  usage  in  Liverpool,  the  mode  of  delivering 
goods  sold  while  in  warehouse  is  that  the  vendor  hands  to  the  buyer  a 
delivery  order  for  the  goods.  On  a  former  occasion,  CoUard  had  made 
in  the  same  manner  a  similar  purchase  of  another  parcel  of  the  rumn, 
and  Dixon  gave  him  delivery  orders  for  them ;  but  when  Collard 
applied  for  delivery  orders  for  this  second  purchase,  Dixon  refused, 
but  said  if  he  wanted  one  or  two  puncheons  he,  Dixon,  would  let  him 
have  them.  Collard  then  drew  two  orders  on  Dixon  for  one  puncheon 
each,  and  the  latter  gave  corresponding  orders  on  Yates,  and  these  two 
puncheons  were  delivered  to  a  purchaser  from  Collard.  One  of  Col- 
lard's  bills  became  due  on  the  16th  of  November,  and  was  dishonored ; 
and  Dixon,  on  the  18th  of  November,  gave  notice  to  Yates  not  to  de- 
liver the  remaining  forty-four  puncheons  to  any  one  but  himself,  and 
on  the  19th  made  a  verbal,  and  on  the  21st  a  written  demand  on 
Yates  for  the  rum,  bat  the  latter  refused  to  deliver  it  to  Dixon.  Col- 
lard had  had  the  puncheons  which  he  bought  coopered  at  Yates'  ware- 
house, and  marked  with  the  letter  C.    On  the  28th  of  October,  before 

(9)  6  TMnt  483.  (r)  6  B.  A  Ad.  318. 
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Collard's  bill  was  dae,  he  sold  twenty-six  puncheons  of  the  ram  bought 
from  Dixon  to  one  Kaye^  receiving  in  payment  Kaye's  acoeptanoes 
which  were  duly  honored.  On  the  Slst  of  October,  Kaye's  cooper 
Wf  nt  to  Yates'  premises,  and  got  Yates'  warehouseman  to  go  with 
him  to  the  warehouse,  and  there  marked  the  casks,  (which  were  de« 
scribed  in  Collard's  invoice  to  Elaye  by  marks  and  numbers,)  with  the 
letters  J.  A.  K.,  and  got  the  casks  ready  for  Kaye's  ganger  who 
gauged  them,  and  the  casks  were  then  coopered  by  Kay's  cooper. 
When  the  ganger  first  came  to  Yates'  ofiBce,  a  clerk  of  Yates  repeatedly 
refused  permission  that  he  should  gauge  the  casks  for  E^ye,  but  Col* 
lard  came  afterwards,  and  had  it  done.  Collard  had  taken  samples 
of  the  rum  when  first  landed  on  the  quay,  but  not  after  it  was  in  the 
warehouse. 

It  was  held  by  all  the  judges  that  the  possession  of  the  vendor 
Dixon  had  never  been  divested :  not  by  Collard's  taking  (he  Mmpla, 
for  they  were  not  taken  as  part  of  the  bulk :  not  by  his  Uiking  po«8f»- 
eion  of  the  two  puncheons  which  were  actually  delivered  to  him,  be- 
cause it  is  only  when  delivery  of  part  is  intended  to* operate  as  de- 
livery of  the  whole,  that  it  can  have  that  efiect :  not  by  the  marking, 
for  that  is  an  equivocal  act,  and  may  be  merely  for  the  purpose 
of  identifying  the  goods,  besides  which,  usage  required  delivery 
orders,  which  had  been  expressly  refused :  not  by  the  coopering  and 
gauging,  because  that  had  been  objected  to  by  Yates'  clerk,  and  was 
only  accomplished  through  the  unauthorized  interference  of  Collard, 
availing  himself  of  his*  position  as  clerk.  Parke,  J.,  in  delivering 
his  opinion,  said:  ^' There  was  no  delivery  to  the  subvendees^  ami 
the  rule  is  clear  that  a  second  vendee,  who  negkets  to  take  aiher  actual 
or  constructive  possession,  is  in  the  same  situfition  as  the  forst  retufee, 
under  whom  he  daims:  he  gets  the  title  defeasible  on  the  non-paymefd  ^ 
the  price  by  the  first  vendee.    Craven  v.  Ryder,  6  Taunton,  433  "  («)  ^ 

(<)  See  Griffiths  v.  Perry,  ante  {1187.  interest  in  a  lot  of  oom  for  which  the 
6.  Right  of  Unpaid  Seller  in  Posses-  bnjer  gaye  his  notes,  leaving  the  corn  in 
sion  against  Subvendee.— In  Hankell  the  hands  of  the  seller.  The  bujer  resold 
V.  Rice,  11  Gray  240,  timber  wss  sold  and  the  com  and  became  insolvent  before  the 
in  part  removed  from  the  seller's  prem-  notes  became  due.  The  first  seller  re- 
ises.  The  buyer  resold  it,  and  soon  after  fused  to  deliver  it  to  the  second  buyer  be- 
became  insolvent  Thereupon  the  seller  cause  of  non-payment  of  the  price.  Dick- 
forbade  the  subvendee  to  remove  it,  and  ersonj  J.,  said :  "A  v^endorof  goods  has  a 
upon  removal  by  him,  brought  suit.  A  lien  upon  them  at  common  law  so  long  as 
recovery  was  sustained.  In  Mil  liken  v,  they  remain  in  his  possession,  and  the 
Warren,  57  Me.  46,  the  sale  was  of  a  half  vendee  neglects  to  pay  the  price  aooordiag 
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§  1143.  McEwan  v.  Smith  (t)  was  decided  in  the  House  of  Lords 
in  1849.     The  facts  were  that  certain  sugars  were  im-  m<,bj^^, 
ported  by  the  respondents  Smith,  and  warehoused  for  smith, 
their  account  by  their  agent  at  Greenock,  named  James  Alexander,  inf 
a  bonded  warehouse  of  Little  &  Co,     The  entry  on  the  -^^  ^  ^ 

•^  £*aeot  of  ae- 

warehouse  book  was,  "  Received  from  James  Alexander  ^^^^  **"**'• 
for  J.  and  A.  Smith.''  The  respondents  sold  the  sugar  to  Bowie  &  Co., 
and  gave  them  an  order  dated  16th  of  August,  1843,  m  Alexander, 
directing  him  to  deliver  to  the  purchasers  "the  under-noted  42  hhds. 
of  sugar,  ex  St.  Mary,  from  Jamaica,  in  bond."  The  sale  was  for  a  bill 
at  four  mouths.  Bowie  &  Co.  never  claimed  the  delivery,  and  on  the 
26tli  of  September  one  of  the  vendors  wrote  to  their  agent  Alexander, 
"  I  have  just  heard  of  Bowie  &  Co.'s  failure.  Take  immediate  stepe 
to  secure  our  42  hhds.  of  sugar  ex  St.  Mary,  lately  sold  them,  if  they 
are  still  in  warehouse.''  In  the  meantime,  however,  the  appellants 
McEwan  had  bought  the  sugar  from  Bowie  &  Co.,  and  on  the  25th 
of  September  they  sent  to  the  office  of  Alexander  and  produced 
there  the  ortgtnal  delivery  order  of  Smith  &  Co.,  which  had  been 
endorsed  to  them  by  Bowie  &  Co.  Alexander's  clerk,  there** 
upon,  gave  them  this  note:  *^ Delivered  to  the  order  of  Messrs. 
AicEwan  &  Sons,  this  date,  forty -two  hogsheads  of  sugar,  ex  St  Mary. 
Janies  Alexander,  per  J.  Adams."  Alexander,  when  he  received 
Smith's  letter,  removed  the  ^ugar  to  another  warehouse,  and  wrote  to 
them  on  the  27th  of  September :  "  The  order  for  these  sugars  was 
presented  on  the  evening  of  the  25th  inst.  in  the  usual  way ;  but  the 
young  man  that  came  with  it  from  the  agents  of  Messrs.  McEwan  said 
that  he  wisbe^l  them  put  in  my  books  as  delivered  to  these  gentlemen ; 
and  from  the  order  of  delivery  being  transferred  to  them,  my  young 
man  (for  I  was  not  within  at  the  time)  noted  in  the  little  book  in 
which  the  weights  are  taken  when  weighing  over,  *  delivered  to  Messrs. 

to  the  conditions  of  sale ;  and  if  the  yen^  for  the  price.  The  buyer  offered  the  goods 
dee  becomes  insolvent,  while  the  goods  for  sale,  and  the  seller  showed  them  as  the 
are  yet  in  the  hands  of  the  vendor,  the  property  of  the  buyer  to  one  proposing  to 
latter  may  retain  them  until  the  price  is  buy,  and  who  afterwards  did  buy.  No  no- 
paid.  This  rule  of  law  is  applicable,  tice  of  the  second  sale  was  given  to  the 
though  a  negotiable  note  has  been  given  original  seller  until  after  the  bankruptcy 
for  the  purchase  money,  if  it  remains  in  of  the  first  buyer,  leaving  unpaid  his  note 
the  hands  of  the  vendor  and  has  not  been  given  for  the  price.  The  original  seller 
negotiated,  so  that  it  may  be  delivered  up  claimed  to  hold  the  goods  against  the  snb- 
on  dischaige  of  the  lien.*'  But  in  Hunn  vendee,  but  was  held  estopped.  Kent,  J, 
V,  Bowne,  2  Caines  38,  goods  were  sold  dissented, 
and  left  with  the  seller,  a  note  being  given  (0  2  H.  L.  C.  809. 
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McEwan  per  order  of  25th  of  September^  1843/  and  at  their  reqaest 
he  gave  them  a  slip  of  paper  to  this  effect."  On  these  facts  Messrs. 
MoEwan  claimed  that  the  goods  had  been  delivered  to  them,  aud 
brought  their  action  in  Scotland  for  the  goods. 

§  1144.  It  seems  manifest,  on  the  face  of  the  transaction,  that 
Messrs.  McEwan  acted  under  the  mistaken  impression  that  Alexander 
held  the  goods  as  a  warehouseman,  for  they  only  applied  to  have  the 
entry  of  delivery  made  on  his  books,  which  they  could  not  possibly 
have  considered  to  be  a  delivery  to  them,  if  they  had  known  that  the 
sugar  was  in  the  warehouse  of  Little  &  Co.  It  was  accordingly  held 
by  the  House  of  Lords  that  nothing  had  been  done  to  change  the  pos- 
session of  the  sugar  up  to  the  26th  of  September,  when  the  vendor  ex- 
ercised his  lien.  Several  of  the  learned  Lords  gave  expositions  of  the 
nature  and  effect  of  delivery  orders,  and  of  dealings  between  vendora 
and  subvendees,  in  constituting  delivery  of  possession,  and  in  vesting 
title  in  a  subvendee  as  against  the  unpaid  original  vendor. 

§  1145.  The  Lord  Chancellor  (Lord  Cottenham)  first  said  of  the 
note  given  by  Alexander's  clerk,  that  it  was  "  nonsense  to  say,  that  Ivy 
that  memorandum  the  goods  were  delivered."  His  Lordship  then 
said  :  "  First,  it  is  said  that  though  the  delivery  note  does  not  pass  the 
property  ais  a  bill  of  lading  would  have  passed  it,  by  being  endorsed 
over  from  one  party  to  another,  still  it  operates  as  an  estoppel  upon 
the  party  giving  it,  so  far,  at  all  events,  as  a  third  party  is  concerned  ; 
and  it  is  argued  that  it  is  a  kind  of  fraud  for  a  person  to  give  a  de- 
livery note  which  the  person  receiving  it  may  use  so  as  to  impose  upon 
a  third  person,  and  then  to  deprive  that  third  person  of  its  benefiL 
But  that  ♦  *  *  merely  puts  the  argument  as  to  the  effect  of  a  deliv- 
ery note  in  amither  form,  and  it  assumes  that  such  a  document  has  all 
the  effects  of  a  bill  of  lading.  But  as  the  nature  and  effects  of  these 
two  documents  are  quite  different  from  each  other,  it  seems  to  me  that 
such  an  argument  has  no  foundation  at  all,  and  cannot  be  adopted 
without  converting  a  delivery  note  into  a  bill  of  lading.  *  *  *  It  was 
contended  that,  assuming  the  delivery  note  given  to  the  first  vendee  to 
have  no  effect  in  changing  the  property,  yet  if  the  second  wndee  oomes 
to  the  oriffincd  vendor  and  obtains  a  new  order,  the  vendor  oannoi 
afterwards  say  that  he  has  not  been  paid  by  the  first  vendee,  and  so 
defeat  the  title  of  the  second  vendee,  the  sale  to  whom  he  had  in  fact 
sanctioned  by  making  that  second  note,  and  dealing  with  him  as  a  party 
entitled  to  the  custody  of  the  goods.    But  this  argument  is  answered 
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by  the  obeervation  that  Mr.  Alexander  is  here  assamed  to  have  an  an- 
thority  which  In  fact  he  never  possessed ;  for  in  truth  he  possessed  no 
anthority  bat  that  which  the  first  delivery  note  given  to  Bowie  &  Co, 
had  conferred  upon  him.  *  *  ♦  Supposing  the  note  of  the  25th 
of  September  to  have  been  signed  by  Alexander  himself,  I  am  of 
opinion  that  it  gave  the  second  vendee  no  better  title  than  the  first  de- 
livery note  gave  to  Bowie  &  Co.  It  is  not  possible  to  construe  this  note 
€18  a  dealing  between  the  vendors  and  the  second  vendee,  when  in  fact 
there  was  no  communication  whatever  between  them. 

§  1146.  Lord  Campbell  said:  '^The  single  point  in  this  case  is, 
whether  Smith  &  Co.,  the  respondents,  the  original  vendors  of  the 
goods,  retained  their  lien  upon  them.  *  *  *  If  a  bill  of  lading 
is  given,  and  that  is  endorsed  for  a  valuable  consideration,  that  would 
take  away  the  right  of  the  vendor  to  prevent  the  delivery  of  the  goods; 
but  that  is  not  so  with  a  delivery  order.  *  *  *  It  is  said  that  the 
delivery  order  and  the  subsequent  payment  of  the  price  by  the  second 
vendee  take  away  the  lien  of  the  vendors.  These  acts  do  not  seem  to 
me  to  do  so ;  for,  first,  this  price  was  not  paid  to  the  original  owners, 
and  then  to  treat  what  passed  between  other  people  a^  an  estoppel  to  the 
original  owners^  is  to  give  the  delivery  order  the  efiect  of  a  bill  of  lad- 
ing, and  thus  the  argument  again  and  again  comes  round  to  that  point 
for  which  no  authority  in  the  usage  of  trade  or  in  the  law  can  be 
shown."  (u)  6 

As  to  the  true  nature  of  the  unpaid  vendor's  right  on  the  goods  in 

(u)  See,  also,  Dixon  v,  Boyill,  3  Mo-  buyer  became  insolvent  within  the  tea 
Queen  H.  L.  G.  1 ;  Imperial  Bank  v.  days,  and  for  that  reason  the  seller  conn- 
London  and  St.  Katharine  Docks  Co.,  5  termanded  the  order  before  it  reached  the 
Ch.  D.  195;  Merchant  Banking  Go.  «.  warehouseman.  The  holder  of  the  order 
PhoBnix  Bessemer  Steel  Co.,  Id.  205;  brought  trover  against  the  seller.  It  was 
Farmeloe  v.  Bain,  1  C.  P.  D.  445.  [Now,  held  that  the  suit  would  not  lie.  Wells, 
however,  by  the  Factors' Act,  1877,  (40  J.,  said:  "Until  the  delivery  is  actual 
and  41  Vict,  c.  39,)  2  5,  the  transfer  of  a  and  absolute,  the  seller  may  suspend  it^ 
delivery  order  by  a  vendee  to  a  6<ma  fide  and  revoke  the  authority  of  aoy  inter- 
holder  for  value  has  the  same  efiect  for  mediary  to  perfect  it  The  insolvency  of 
defeating  the  vendor's  lien  as  the  transfer  the  purchaser  was  a  sufficient  justification 
of  a  bill  of  lading.    See  jmm/  {  1152.]  for  so  doing,  even  if  the  sale  was  an  un- 

6.  The  case  of  McEwan  v.  Smith  was  conditional  one  upon  a  credit  of  ten  days, 

followed  in  Keeler  o.  GKxxlwin,  111  Mass.  In  Mohr  v,  Boston,  &c.,  B.  B.,  106  Mass. 

490.    In  that  case,  the  seller  gave  the  67,  the  seller  stored  whiskey  in  the  name 

buyer  an  order  for  1000  bushels  of  com  of  the  buyer,  receiving  his  acceptances  for 

in  a  warehouse,  to  be  paid  in  cash  in  ten  the  price.    By  agrerment,  the  seller  paid 

days.    The  buyer  endorsed  and  delivered  the  tax  and  warehouHO  charges  on  e  por- 

the  order  as  security  for  a  lien.    The  tion  of  the  whiskeyi  and  forwarded  it  to 
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such  circumstances,  his  Lordship  was  very  emphatic  in  repadiating 
any  8U|)po8ed  analogy  with  stoppage  in  transUu,  He  said :  '^Several 
of  the  judges  in  the  court  below  discuss  at  great  length  the  question  of 
stoppage  iji  tranaitu.  That  doctrine  appears  to  me  to  have  no  more 
blearing  on  tin's  case  than  the  doctrine  of  eontingenl  remainders^'  It  was 
in  his  Lordship's  opinion  clearly  the  revival  of  the  lien,  which  entitles 
the  vendor  to  exercise  his  right  on  goods  sold  originally  with  a  waiver 
of  lien,  if  the  buyer  becomes  insolvent  before  the  credit  expires.  ' 

§  1147.  In  Pearson  v.  Dawson,  (a;)  the  facts  were  that  the  defendant 
Pearson  v.  ^^'^  sugar,  held  in  his  own  bonded  warehouse,  to  one  As- 
Diftwson.  ]ie\Vf  and  took  an  acceptance  for  the  price.    Askew  resold 

20  hogsheads  of  the  sugar  to  the  plaintiffs,  and  gave  them  a  delivery 
order  in  the  following  words: — "Mr.  John  Dawson:  Please  deliver 
to  Messrs.  Pearson  &  Hampton,  or  order,  twenty  hogsheads  of  sugar, 
€Z  Orontes  [here  were  specified  the  marks,  numbers,  &c.]  James 
Askew/'  This  order  was  handed  by  the  plain tifis  to  the  defendant, 
who  wrote  in  pencil  on  his  " sugar-book"  the  plaiutifiEj'  name  opposite 
the  particular  hogsheads  resold.  No  one  could  take  the  hogsheads  out 
of  the  warehouse  without  paying  duty,  and  the  plaintifia  having  sold 
two  of  the  hogsheads,  gave  their  own  delivery  order  to  the  defendant 
for  them,  and  the  defendant  gave  the  plaintiffs  an  order  to  his  ware- 
houseman to  deliver  them,  and  the  plaintiffs  paid  the  duty  and  took 
them  away.  In  the  like  manner  other  hogsheads,  making  altogether 
eight  out  of  the  twenty,  had  been  taken  from  the  wai*ehouse  by  the 
plaintiffs  when  Askew  became  insolvent;  his  bills  wei-e  dishonored, 
and  the  defendant  then  claimed  his  lien  on  the  twelve  remaining  hogs- 
heads. But  the  judges.  Lord  Campbell,  C.  J.,  and  Coleridge  and 
Erie,  J  J.,  were  unanimously  of  opinion  that  the  original  vendor  was 
bound  to  state  to  the  plaintiffs  his  objections,  if  he  had  any,  to  recog- 
nizing the  delivery  order  given  by  Askew  when  made  known  to  him, 
and  that  having  by  his  conduct  given  an  implied  assent  to  the  resale, 
he  had  lost  possession  and  right  of  lien,  and  could  not  contest  the  title 
of  the  subvendee. 

§  1148.  In  Woodley  v.  Coventry,  (y)  the  defendants,  corn-factors. 
Vendor  in  such  sold  350  barrels  of  flour,  to  be  taken  out  of  a  larger 
p^^iyinj^  quantity,  to  one  Clarke,  who  obtained  advances  from  the 
«rty  had  passed  plaintiff  ou  the  Security  of  the  flour,  giving  to  the  plain* 

the  bnjer,  but  learning  of  hia  insolyency,        (z)  £.,  B.  St  E.  448;  27  L.  J.,  Q.  B. 

took  it  from  the  carrier  bjr  replevin.  Tbe    248. 

vepleyin  was  sustained.  (y)  2  H.  A  C.  164 ;  32  L.  J.,  Ex.  18& 
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tiff  a  delivery  order  on  the  defendants.    The  plaintiff  sent  under  his  oon- 
the  order  to  the  defendants'  warehonse,  and  lodged  it  buyerT 
there,  the  granary  clerk  saying,  "It  is  all  right/'  and  woodiey*. 
showing  the  plaintiff  samples  of  the  flour  sold  to  Clarke.  ^^®'*''y- 
The  plaintiff  sold  the  flour  to  different  persons,  and  the  defendants 
delivered  part  of  it,  but  Clarke  having  in  the  meantime  absconded 
and  become  bankrupt,  the  defendants  refused,  as  unpaid  vendors,  to 
part  with  any  more  of  the  flour.     The  plaintiff  brought  trover^  and  it 
was  contended  for  the  defendants,  that  the  e8top{)el  set  up  against 
them  by  the  plaintiff  could  not  prevail  against  the  rule  that  trover 
will  not  lie  where  the  property  is  not  vested ;  and  that  by  the  contract 
between  the  defendants  and  Clarke  no  property  had  passed,  because 
the  sale  was  not  of  any  specific  flour,  but  of  flour  to  be  supplied  gen- 
erally, in  accordance  with  the  samples.     But  the  court  held  that  the 
defendants  were  estopped  also  from  denying  that  the  property  had 
passed,  and  refused  to  set  aside  the  verdict  given  in  plaintiff's  favor. 

Under  very  similar  circumstances,  the  Queen's  Bench  held  in 
Knights  V.  Wiffea,  {£)  that  the  estoppel  took  place,  even  |^,  ^^^^  ^^ 
where  the  buyer  had  paid  the  price  before  presenting  the  w™»»- 
delivery  order,  the  court  holding  that  the  buyer's  position  was  neverthe- 
less altered  through  the  defendant's  conduct,  because  the  buyer  was 
thereby  induced  to  rest  satisfied  that  the  property  had  passed,  and  to 
take  no  further  steps  for  his  own  protection.  7 

§  1149.  [In  Gunn  v.  Bolckow,  Vaughan  &  Company,  (a)  the  defend- 
ants had  contracted  to  make  and  sell  to  the  Aberdare  Iron  cunn  r. 
Company,  for  shipment  to  Russia,  a  large  quantity  of  iron  vaug^'&co. 
rails,  and  in  pursuance  of  the  contract  delivered  to  the  wiiarflnger-B 

'  *^  ^  ^  certificates  not 

Aberdare  Company  in  exchange  for  their  acceptances,  oer-  5?,JIl^'^"^^ 
tain  wharfinger's  certificates  in  the  following  form  : —         ^^  negotiable. 

''I  hereby  certify  that  there  are  lying  at  the  works  of  Messrs. 

(f )  L.  B.,  5  Q.  B.  660.  meuares  to  protect  itself,  which  would 

7.  Kolghts  V.  Wiffen  was  followed  in  naturally  have  been  taken  had  the  receipt 

Voorhis  v  Olmstead,  66  N.  Y.  118,  117.  been  refused  bj  the  seller,  its  position 

In  that  case,  the  unpaid  seller  permitted  was  altered  and  the  seller  was  estopped 

a  warehouse  receipt  for  the  goods  to  be  from  holding  the  goods  for  the  payment 

given  to  a  security  company,  which  had  of  the  price.    Knights  v.  Wiffen  is  also 

advanced  money  to  the  buyer  in  anticipa^  cited  and  is  distinguished  in  Barnard  fK 

tioD  of  obtaining  the  receipt.    It  was  held  Campbell,  65  N.  Y.  466. 
that  as  the  lender  had  reposed  on  the  pos-        (a)  10  Gh.  491. 
iwsinn  of  the  receipt,  and  forborne  tha 
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Bolckow,  Vaughan  &  Co.,  Limited,  of  Middlesborough  *  *  *  tons 
of  iron  rails  which  are  ready  for  shipment,  and  which  have  been  rolled 
under  contract  dated  *  *  *  *  between  the  said  company  and 
the  Aberdare  Iron  Company. 

W.  EoE,   Wharfinger. 

The  Aberdare  Company  obtained  advances  from  the  plaintiflT  r>n 
the  security  of  these  certificates,  which  they  called  Mrarrants.  Subefse- 
quently  the  Aberdare  Company  filed  a  liquidation  petition,  and  their 
acceptances  were  dishonored.  The  plaintiff  claimed  a  lien  on  the  rails 
mentioned  in  the  certificates,  upon  the  ground  that  they  were  equiva- 
lent to  warrants  or  documents  of  title,  and  were  negotiable  according 
to  the  custom  of  the  iron  trade.  But  this  contention  was  repudiated 
by  the  Court  of  Appeal  in  Chancery.  "  To  say  that/'  says  James,  L. 
J.,  (at  p.  499),  '^  is  in  truth  to  say  a  thing  which  cannot  be.  No  cus- 
tom of  the  trade  can  make  a  certificate  a  bill  of  exchange  or  a  war- 
rant. What  is  evidently  meant  by  that  allegation,  giving  the  most 
liberal  interpretation  to  it  in  favor  of  the  pleader,  is  that  people  deposit 
the  certificates  as  if  they  were  warrants/'  And  Mellish,  L.  J.,  sajs 
(at  p.  602),  '^  It  is  utterly  impossible,  in  my  opinion^  to  make  this  oat 
to  be  a  document  of  title.  A  document  of  title  is  something  which 
represents  the  goods,  and  from  which,  either  immediately  or  at  some 
future  time,  the  possession  of  the  goods  may  be  obtained.^'  He  theo 
proceeds  to  point  out  the  distinction  between  such  a  document  and  a 
bill  of  lading,  or  a  delivery  order.  The  case  was,  therefore,  brought 
within  the  general  principle,  and  the  sellers'  lien  revived  upon  the 
buyer's  insolvency. 

§  1160.  In  Farmeloe  v.  Bain,  (6)  the  defendants  under  a  contract 

^^"'  Messrs.  Burrs  &  Co.,  four  undertakings  in  the  following 

Nor  "under-  ^r^mwn  • 

teklnga"  of  a  ^^J^"^  * 

form  not 
known  to 

*"*  '  "  We  hereby  undertake  to  deliver  to  your  order  m- 

dorsed  hereon  twenty-five  tons  merchantable  sheet  zinc  off  your  ooit* 
tract  of  this  date." 

The  contract  was  not  for  the  sale  of  any  specific  zinc,  but  of  100  tons 
to  be  taken  from  a  quantity  which  the  defendants  had  on  their  wharf 

(b)  1  C.  P.  D.  445. 
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at  the  time.  The  plaintifiB  bought  from  Bans  &  Co.  on  the  faith  of 
these  documents ;  but  it  was  admitted  that  the  documents  were  not 
known  documents  amongst  merchants.  Burrs  &  Co.  failed  without 
paying  the  contract  price.  Held,  in  trover^  that  these  ^^  undertakings '' 
must  be  construed  as  any  other  written  instruments,  and  did  not  con- 
tain any  representation  that  the  goods  were  the  goods  of  Burrs  &  Co. 
free  from  lien  ;  that  the  defendants,  therefore,  were  not  estopped  from 
setting  up  their  right  as  unpaid  vendors  to  withhold  delivery. 

§  1151.  In  the  Merchant  Banking  Company  of  London  v.  Phoenix 
Bessemer  Steel  Company,  (c)  the  defendants,  under  a  con-  Merohant 
tract  of  sale  to  Messrs.  Gilead  Smith  &  Co.  for  steel  rails  ^ph^nix 
to  be  delivered  in  monthly  quantities,  invoiced  the  rails        /"^' 
to  Messrs.  Smith  &  Co.,  and  at  their  request  sent  in  addi-  topp«dfrom 

'  ^  Betting  up 

tion  warrants  for  the  monthly  quantities  in  the  following  hasimuod^ 
form,  muUdk  mutandis .*—  ^^out^, by 

the  custom  of 
the  trade, 

"  The  undermeTitioned  iron  wiU  not  be  delivered  to  any  ^^«°*^^^^^ 
party  but  the  holder  of  this  warrant. 

^^  Phcbnix  Bessemeb  Steel  Company,  Limited. 
"No.  88.  Deo.  19,  1874. 

'^  Stacked  at  the  works  of  the  Phosniz  Bessemer  Steel  Company, 
The  Ickles,  SheflSeld. 

"  Warrant  for  403  tons,  2  qrs.  9  lbs.  steel  rails.  Iron  deliverable 
(f.  o.  b.)  to  Messrs.  Gilead  A.  Smith  &  Co.,  of  London,  or  to  their  assigns 
by  endorsemevU  hereonJ^ 

Smith  &  Co.  endorsed  the  warrants  to  the  plaintiffs  for  value,  and 
on  the  failure  of  Smith  &  Co.  and  the  defendants,  the  plaintiff  claimed 
a  first  charge  upon  the  iron  mentioned  in  the  warrants. 

It  was  proved  that,  by  the  usage  of  the  iron  trade,  warrants  in  the 
above  form  passed  from  hand  to  hand  without  any  notice  being  given 
to  the  person  issuing  the  warrant,  and  were  taken  to  give  to  the  holders 
for  value  a  title  free  from  any  vendor's  lien ;  {d)  and  in  the  case  before 
him,  Jessel,  M.  B.,  drew  the  inference  that  the  sellers  must  have  in- 

(e)  5  Ch.  D.  205.  woald  baye  been  better  to  bave  stated  on 

(d)  The  form  of  tbese  warrants  had  the  face  of  the  warrant  that  it  was  free 

been  settled  in  1S66  by  coansel,  Mr.  (after-  from  any  vendor's  lien,  and  he  advised 

wards  Chief  Justice)  Bovill    and    Mr.  the  insertion  of  words  to  that  effect  for  the 

Lloyd.    Jessel,  M.  B.,  suggested  that  it  future. 
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tended  these  warrants  to  be  used  for  the  purpose  of  sale  or  pledge, 
because,  with  knowledge  of  the  custom,  they  liad  issued  the  warrants 
in  addition  to  the  ordinary  invoices  of  the  goods.  He  held,  therefore, 
that  they  were  estopped  from  aflterwards  setting  up  their  claim  as  un* 
paid  vendors. 

This  decision  shows  clearly  the  distinction  between  warrants  which 
are  documents  of  title  transferable  by  endorsement,  and  which  repre- 
sent, and  are  intended  to  represent,  the  goods,  and  wharfingers'  certifi- 
cates which,  as  in  Gunn  v.  Bolckow,  Vaughan  &  Co.,  are  not  docu- 
ments of  title  at  all,  and  are  not  intended  to  represent  the  goods. 

§  1162.  The  law  as  laid  down  by  the  forgoing  decisions,  so  far  as 
relates  to  the  efiect  of  the  transfer  of  delivery  orders  or  dock  warrants, 
FMtot^  Act,  ^^  ^®®^  altered  by  the  last  Factors'  Act  (40  and  41  Vict., 
"^*  c.  39.)     The  5th  section  provides,  that  "  where  any  docu- 

ment of  title  to  goods  has  been  lawfully  endorsed  or  otherwise  trans- 
ferred to  aDy  person  as  a  vendee  or  owner  of  the  goods, 
and  such  person  transfers  such  document  by  endorsement 
(or  by  delivery  where  the  document  is  by  custom,  or  by  its  express 
terms  transferable  by  delivery,  or  makes  the  goods  deliverable  to  the 
bearer)  to  a  person  who  takes  the  same  bona  fide  and  for  valuable  con- 
sideration, the  last-mentioned  transfer  shall  have  the  same  efiect  for 
defeating  any  vendor's  lien  or  right  of  steppage  in  transitu,  as  the  trans- 
fer of  a  bill  of  lading  has  for  defeating  the  right  of  stoppage  in  transUuT* 

The  expression  '' documents  of  title"  is,  it  is  submitted,  to  be  in- 
terpreted by  the  definition  given  of  such  documents  in  the  earlier 
Factors'  Act  (5  and  6  Vict.,  c.  39,  §  4) ;  see  post  ^  1202.  If  this  view 
be  correct,  the  decision  in  The  Merchant  Banking  Company  v.  Phoenix 
Bessemer  Steel  Company  is  covered  by  this  section,  the  iron-warrants 
in  that  case  being  clearly  documents  of  title  within  tlie  definition  of 
the  Factors' Act,  1842 ;  on  the  other  hand,  the  section  does  not  enlarge 
the  effect  of  a  transfer  of  documents  such  as  the  wharfinger's  certifi- 
cates in  Qunn  v.  Bolckow,  Vaughan  &  Company,  or  the '' undertak- 
ings "  in  Farmeloe  v.  Bain.] 

§  1163.  Having  regard  to  the  foregoing  authorities  [and  the  5th  sec- 
tion of  the  Factors'  Act,  1877]  an  unpaid  vendor  in  actnal 
dedaoed  ^m    posscssion  of  the  goods  sold,  cvcu  where  he  has  relinquished 
theauthori.^      his  licu  by  the  terms  of  his  contract,  has  the  following 
rights,  of  which  he  is  not  deprived  by  assenting  to  hold  the 
goods  as  bailee  of  the  buyer : 
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First, — If  the  controversy  be  between  the  unpaid  vendor  and  the 
insolvent  buyer,  or  the  latter^s  trustee,  the  vendor  may  refuse  to  give 
up  possession  of  the  goods  without  payment  of  the  price,  (g)  8  (And 
see  ante  §  1120  as  to  antecedent  partial  deliveries  not  paid  for.) 

Secondly. — ^The  vendor's  remedy  will  not  be  impaired  by  his  giving 
a  delivery  order  [or  other  document  of  title]  for  the  goods  if  oounter- 
manded  before  his  bailee  attorns  to  the  buyer.  (A)  9 

{^Thirdly. — As  against  a  subvendee  or  pledgee  the  right  of  the  un- 
paid vendor  to  retain  possession  of  the  goods  depends  upon  whether 
he  has  or  has  not  transferred  to  the  buyer,  and  the  latter  transferred 
to  the  subvendee  or  pledgee  a  document  of  title  to  the  goods.  If  a 
document  of  title  has  been  so  transferred,  the  effect  of  the  6th  section 
of  the  Factors'  Act,  1877,  is  to  destroy  the  vendor's  lien.  But  if  a 
document  of  title  has  not  been  so  transferred,  or  if  the  document  is- 
sued to  the  buyer  is  not  a  document  of  title,  then  the  rights  of  the 
uniiaid  vendor  are  the  same  against  a  subvendee  or  pledgee  as  against 
the  original  buyer,  (£)  unless  he  be  precluded  by  the  estoppel  resulting 
from  his  assent,  express  or  implied,  to  the  subsale  or  pledge  when  in- 
formed of  it.  (jfc)  10 

Fourthly. — ^The  assent  may  be  impliedly  given  by  the  conduct  of  the 
seller  before  the  subsale  or  pledge  has  taken  place;  (Q  but  will  not  be 
implied  from  the  mere  fact  that  the  seller  has  issued  to  the  buyer  doc- 
uments other  than  documents  of  title  which  the  buyer  has  dealt  with 
by  way  of  sale  or  pledge,  unless  such  documents  contain  some  repre- 
Bentation  of  fact  creating  an  estoppel,  (m)  ] 

• 

(g)  Tooke  «.  Hollingworth,  5  T.  B.  ditional,  bat  the  conrt  held  otherwise. 

215;  Blozam  v,  Sanders,  4  B.  AC.  941;  9.  Keeler  «.  Goodwin,  111  Mass.  490, 

Miles  V,  Gorton,  2  Cr.  &  M.  504;  Town-  492. 

ley  V,  Crnmp,  4  Ad.  &  E.  58 ;  Craven  v,  (i)  Craven  v.  Byder,  6  Taunt  433 ;  per 

Byder,  6  Taunt  433 ;  Dodsley  v,  Yarley,  Parke,  B.,  in  Dixon  v.  Yates,  5  B.  &  Ad. 

12  Ad.  &  £.632;  Valpy  «.  Oakeley,  16  813;  McEwan  v.  Smith,  and  Griffiths  v. 

Q.  B.  941 ;  20  L.  J.,  Q.  B.  380;  Griffiths  Perry,  vbi  supra. 

t.  Perry,  1  £.  A  E.  680 ;  28  L.  J.,  Q.  B.  {k)  Stoveld  v.  Hughes,  14  East  308 ; 

204;    £z  parte  Chalmers,  8    Ch.  289;  Pearson  v,  Dawson,  R,  B.  A  E.  448;  27 

Grlce  V.  Bichardson,  3  App.  Cas.  319.  L.  J.,  Q.  B.  248 ;  Merchant  Banking  Co. 

8.  Arnold    «.    Delano,  4   Cnsh.   83 ;  of  London  v.  Phoenix  Bessemer  Steel  Co., 

Parker  v.  Byrnes,  1  Low.  Dec  539.  5  Ch.  D.  205. 

(h)  McEwan  v.  Smith,  2  H.  L.  a  309 ;  10.  Voorhis  o.  Olmstead,  66  N.  Y.  113 ; 

Griffiths  V.  Perry,  vbi  mtpra.    See,  also,  Hazard  v.  Fiske,  83  N.  Y.  2S7. 

Pooley  0.  Great  Eastern  Bailway  Co.,  34  (I)  Merchant  Banking  Co.  v.  Phosnix 

L.  T.  (N.  S.)  537,  where  it  was  argued  Bessemer  Steel  Co.,  uln  supra, 

that  the  attornment  waa  on  the  facts  con-  (m)  Gunn  v.  Bolckow,  Vaughan  A  Ga* 
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These  rights  taken  in  connection  with  the  remedy  by  resale,  and  the 
vendor's  lieni  treated  of  in  the  two  sucoeeding  chapters,  cover  almost 
every  conceivable  controversy  that  can  arise  relative  to  the  rights  of 
an  unpaid  vendor  before  the  buyer  has  obtained  actual  possession  of 
the  goods. 

§  1154.  It  will  be  again  necessary  to  refer  more  particularly  (poal 
Ch.  IV.  On  Lien)  to  the  effect  of  delivery  orders,  but  before 
the  subject  of  estoppel,  attention  may  properly  be  directed  to  the 
WftrahouM-  ^°  which  it  has  been  applied  to  warehousemen  and  bailees, 
S^J^^.  who  may  by  their  conduct  make  themselves  responsible  to 
ubSu^^^  subvendees  without  relieving  themselves  of  liability 
bothpoities.  towards  the  unpaid  vendor.  For  the  doctrine  of  estop- 
pel in  general,  the  reader  is  referred  to  the  notes  appended  to  the  case 
of  Doe  V,  Oliver,  (n)  in  Mr.  Smith's  very  valuable  book.  The  prin- 
ciple was  thus  stated  by  Lord  Denman  in  Pickard  v. 
wbich^e^pei  S^rs :  (o)  '^  Where  one  by  his  words  or  conduct  willfully 
causes  another  to  believe  in  the  existence  of  a  certain 
slate  of  things,  and  induces  him  to  act  on  that  belief,  so  as  to  alter  his 
own  previous  position,  the  former  is  concluded  from  averring  against 
the  latter  a  different  state  of  things  as  existing  at  the  same  time.''  But 
in  Freeman  v,  Cooke,  (p)  Parke,  Baron,  said, — and  this  dictum  was 
approved  by  Chelmsford,  L.  C,  in  Clarke  v.  Hart,  {q) — that  **  in  most 
cases  the  doctrine  in  Pickard  v.  Sears,  is  not  to  be  applied  unless  the 
representation  is  such  as  to  amount  to  the  contract  or  license  of  the 
party  making  it."  H 

§  1166.  In  Stonard  o.  Dunkin,  (r)  the  defendant,  a  warehouseman, 
ard  S^^^  ^  written  acknowledgment  that  he  held  a  parcel  of 

x>«n^^  malt  for  the   plaintiff,  who  had  advanced  money  on  a 

^"^Irto^  pledge  of  it  to  one  Knight.  Knight  became  bankrupt, 
Si?thrri^&  and  the  defendant  attempted  to  show  that  the  malt  had 
▼wd^^Sier      °ot  been  measured,  and  that  the  property  in  it  therefore 

10  Ch.  491 ;  Farmeloe  t.  Bain,  1  C.  P.  D  5  Q.  B.  D.  188,  G.  A^  lU  p.  202,  and  the 

445.  obeeryatioDs  of  Brett,  L.  J.,  at  p.  20S. 

(n)  2  Sm.  L.  C,  p.  776^  H  aegr,  (ed.  (p)  2  Ex.  664. 

1879.)  (9)  6  H.  L.  C,  at  p.  656.    See  per 

(0)  6  Ad.  A  E.  475.    See  the  remarks  Lord  Cranworth,  L.   C,  in   Jordea  a. 

of  Lord  Blackburn  on  the  doctrine  of  Money,  5  H.  L.  0.,  at  pp.  213,  21i. 

estoppel  ifipais  in  Burkinshaw  v,  Nicholls,  11.  Ex  parte  Bockford,  &c.  Go.,  1  Low. 

8  App.  Gas.,  at  p.  1026,  and  the  definition  Dec.  845 ;  Drew  «.  Kimball,  48  N.  H. 

of  estoppel  offered  by  Bramwell,  L.  J.,  in  282. 

Simm  «.  ADglo-American  Telegraph  Go.,  (r)  4  Camp.  24L 
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passed  to  Knight's  assignees;  but  Lord  Ellenborough  auominsto 
said:  "Whatever  the  rule  may  be  between  buyer  and  Bubvende*. 
seller,  ii  is  clear  that  the  defendants  cannot  say  to  the  plaintiff  the 
malt  is  not  yours,  after  acknowledging  to  hold  it  on  his  account.  By 
so  doing  they  attorned  to  him,  and  I  should  entirely  overset  the  secu- 
rity of  mercantile  dealings  were  I  now  to  suffer  them  to  contest  his 
titW 

This  case  was  followed  by  Hawes  v.  Watson,  («)  in  the  King's  Bench 
in  1824,  and  by  Grosling  v.  Bimie,(Q  in  the  Common 
Pleas  in  1831,  the  assent  of  the  wharfinger  in  the  latter  son. 
case  being  by  parol.     Tindal,  C.  J.,  said:  "The  defend-  ooeUiiffv.Biiw 
ant  is  estopped  by  his  own  admissions,  for  unless  they 
amount  to  an  estoppel  the  word  may  as  well  be  blotted  from  the  law." 

The  rule  has  since  been  applied  in  very  many  cases,  among  which 
may  be  cited,  Gillett  v.  Hill,  (w)  Holt  c.  Griffin,  (v)  Lucas  c.  Dorrien,  (x) 
and  Woodley  r.  Coventry ;  (y)  and  it  was  recognized  in  Swanwick  v, 
Bothern,  (2)  in  the  elaborate  judgment  delivered  by  Blackburn,  J. 
in  the  Queen's  Bench,  in  Biddle  v.  Bond,  (a)  and  in  Knights  v,  Wif- 
fen.  (6) 

[The  rules  as  to  estoppels  in  pais  were  very  fully  and  carefully  laid 
down  by  Brett,  J.,  in  delivering  the  judgment  of  the  ^^^  London 
Court  of  Common  Pleas  in  Carr  v.  The  London  and  w«2mLai- 
North  Western  Railway  Company,  (c)]  12  wayoo. 

(•)  2  B.  A  G.  540.  Telegraph  Co.,  5  Q.  B.  D.  188,  where  8ome 

(I)  7  Bing.  339.  criticisms  are  passed  upon  Hart  v.  Fron- 

(«)  2  C.  A  M.  536.  tino  Gold  Mining  Co.,  bj  Bramwell,  L.  J., 

(v)  10  Bing.  246.  at  p.  204,  and  upon  Knights  v.  Wiffen,  by 

(x)  7  Taant.  278.  Brett,  L.  J.,  at  p.  212;  and  see  Water- 

(y)  2  H.  &  C.  164,  and  82  L.  J.,  Ex.  187.  house  v.  London  and  Soath  Western  Rail- 

(•)  9  Ad.  A  E.  895.  way  Co.,  41  L.  T.  (N.  S.)  553. 

(a)  6  B.  &  S.  225,  and  34  L.  J.,  Q.  B.  (b)  L.  R.,  5  Q.  B.  660,  atUe  i  1148.  See, 

187.    See  the  same  prindple  applied  in  also,  Farmeloe  v.  Bain,  1  C.  P.  D.  445,  ante 

other  cases:  as  in  delivering  certificates  {1150. 

of  shares.  In  re  Bahia  and  San  Francisco  (e)  L.  B.,  10  C.  P.  307,  at  pp.  316-^18. 

Railway  Co.,  L.  R.,  3  Q.  B.  584;  Hart  v.  12.  A  Warehouaeman  is  Estopped 

Frontino  Gold  Mining  Co.,  L.  R.,  5  Ex.  ftom  Denying  the  title  of  the  one  to 

111;  or  in  issae  of  debentures,  Webb  9,  whom  he  gives  his  Receipt. — Hnrff  tv 

Heme  Bay  Commissioners,  L.  R.,  5  Q.  B.  Hires,  40  N.  J.  L.  581,  591 ;  Chapman  v. 

642.    See^  however,  the  limits  of  the  prin-  Searle,  3  Pick.  38,  43 ;  Adams  v.  Gorham, 

ciple  in  snch  cases  laid  down  by  the  Court  6  Cal.  68 ;  Goodwin  v.  Scarwell,  6  OaL 

of  Appeal  in  Simm  v.  Anglo-American  541. 
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§  1156.  We  have  seen  that  the  vendor  has  no  right  to  rescind  tlie 
May  vendor  ^^  when  the  hujer  is  in  default  for  the  payment  of  the 
oontinuesln^  prioc,  (a)  and  this  suggests  at  once  other  important  quee- 
defiuiitr  tions.     What  is  a  vendor  to  do  if  the  buyer,  after  notice 

to  take  the  goods  and  pay  the  price,  remains  in  default?  Most  he 
keep  them  until  he  can  obtain  judgment  against  the  buyer  and  sell 
them  on  execution  ?  What  if  the  goods  are  perishable,  like  a  cargo 
of  fruit ;  or  expensive  to  keep,  as  cattle  or  horses?  May  the  vendor 
resell?  and  if  so,  under  what  circumstances?  with  what  l^al  effect? 
Before  attempting  to  give  an  answer  to  these  questions,  let  us  see  how 
the  law  stood  when  Blackburn  on  Sales  was  published,  in  1846.  The 
following  is  the  statement  of  the  learned  author : — 

'^  Assuming,  therefore,  what  seems  pretty  well  established,  that  the 

vendor's  rights  exceed  a  lien,  and  are  irreater  than  cau  be 

In  Blackburn     attributed  to  the  assent  of  the  purchaser,  under  the  oon- 

on  Sales.  ^ 

tract  of  sale,  the  question  arises^  how  much  greater  than 


(a)  Ante  {  1125. 
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a  lien  are  they?  and  thia  is  a  question  that,  in  the  present  state  of  the 
IaW|  no  one  will  venture  to  answer  positively,  but  as  has  already  been 
said,  the  better  opinion  seems  to  be,  that  in  no  case  do  they  amount  io  a 
wmplde  retymption  of  the  right  of  property^  or,  in  other  words,  to  a 
right  to  rescind  the  eontroct  of  sale,  but  perhaps  coipe  nearer  to  the 
rights  of  a  priumee  with  a  power  of  sale,  than  to  any  other  common  law 
rights.  At  all  events  it  seems,  that  a  resale  by  the  vendor,  while  the 
purchaser  continues  in  default,  is  not  so  wrongful  as  to  authorise  the 
purchaser  to  consider  the  contract  rescinded,  so  as  to  entitle  him  to  re- 
cover back  any  deposit  of  the  price,  or  to  resist  paying  any  balance 
of  it  still  due;  nor  yet  so  tortious  as  to  destroy  the  vendor's  right  to 
retain,  and  so  entitle  the  purchaser  to  sue  in  trover."  (6)  1 

§  1167.  There  has  been  a  great  deal  of  authority  on  the  point  since 
the  publication  of  Blackburn  on  Sales,  and  it  will  be  -g;,^^^^ 
convenient  first  to  refer  succinctly  to  the  decisions  cited  Aut^ori^^^ 
by  that  learned  author.     Martindale  v.  Smith  (o)  may  be  at  once  dis- 
tinguished from  all  the  other  cases  cited,  by  the  circum- 
stance  that  the  resale  in  that  case  was  made  after  the  buyer  ezlatafiar 
had  tendered  Ihe  priocy  a  proceeding  to  which  no  counte-  t>i?oe%y 
nance  has  been  given  by  any  dictum  or  any  decided  case. 
To  the  later  case  of  Chinery  v.  Yiall,  {d)  to  be  examined  ^^'*» 
postj  the  same  remark  applies,  the  vendor  having  resold, 
before  the  buyer  was  in  default. 

In  Langfoot  v.  Tyler,  («)  Holt,  C.  J.,  ruled,  in  1705,  that  '^aiW 
earnest  given,  the  vendor  cannot  sell  the  goods  to  another  i^n^i^^^ 
without  default  in  the  vendee,  and  therefore  if  the  vendee  "^y**'- 
does  not  come  and  pay  and  take  the  goods,  the  vendor  ought  to  go  and 
request  him,  and  then  if  he  does  not  come  and  pay,  and  take  away  tlie 
goods  in  convenient  time,  the  agreement  is  dissolved,  and  he  is  at 
liberty  to  sell  them  to  any  other  person."  We  have  already  seen  that 
by  the  law  as  now  settled,  the  agreement  is  not  dissolved,  according  to 
the  dictum  in  this  old  case. 

§  1158.  In  Hore  v.  Milner,  {f)  at  Nisi  Prius  in  1797,  Lord  Eenyou 
held,  that  a  vendor  who  had  resold  had  estopped  himself   hoi«v 
from  alleging  the  contract  to  have  been  an  executed  bar-  ^u°^ 

(6)  Blackburn  on  Sales,  p.  825.  (e)  1  Salk.  118,  cited  by  Lord  Ellea- 

1.  See  po8t  i  1165,  and  note  theretOi  and    borough,  in  Hinde  o.  Whitehouse,  7  East 
{  1180,  note  5.  *  571,  and  bj  Littledale,  J^  in  Bloxam  «. 

(c)  1  Q.  B.  895.  Sanders,  4  B.  &  G.  94o. 

(<<}  5  U.  a  N.  288  i  29  L.  J.,  Ex.  180.        (/)  1  Peake  42,  n.  (58,  n.  in  ed.  1820.) 
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gain  and  sale,  and  oould  only  recover  on  a  connt  for  damages,  as  on  an 
execatory  agreement 

In  Mertens  v.  Adcock,  (^)  in  18 13,  Lord  Ellenboroagh  held,  in  a 
Meitomv.  ^'^^^  ^^  goods  sold  at  auction,  with  deposit  of  part  of  the 
Adoook.  price,  and  express  reservation  of  power  to  resell,  that  the 

resale  was  not  a  rescission  of  the  contract,  and  that  the  vendor  might 
^_  _  recover  on  a  count  for  goods  bargained  and  sold.     This 

case  has  since  been  overruled.  See  Lamond  v,  Duval  1, 
§1162,tri/ra. 

In  Hagedorn  v.  Laing,  (h)  the  Common  Pleas  expressed  a  doubt  of 
Has«doni9.  ^^^  Correctness  of  Lord  Ellen  borough's  ruling,  in  cases 
^^^-  where  there  is  an  express  reservation  of  the  power  to 

resell. 

In  Greaves  v.  Ashlin,  (i)  in  1813,  the  facts  were,  that  the  defendant 
GrMTMv.  ^'^  ^^^  plaintiff  fifty  quarters  of  oats  at  46«.  6rf.,  and 
'^■*^*'**  resold  them,  on  the  buyer's  default,  at  51«.  per  quarter. 

Lord  Ellenborough  held  the  sale  not  to  be  rescinded  by  the  resale,  and 
the  plaintiff  recovered  the  profit  on  the  resale. 

§  1169.  Next  came  Maclean  v,  Dunn,  in  1828.  The  vendor  in  that 
HadMa  v.  ^^^  resold  the  goods  at  a  loss,  after  repeated  requests  that 
^^**""*'  the  buyer  would  take  them.     Best,  C.  J.,  gave  the  decis- 

ion of  the  court  that  the  original  sale  was  not  thereby  rescinded,  and 
that  the  buyer  might  be  sued  in  dssumpsU  on  the  original  contract ; 
and  the  reasoning  was  as  follows :  '^  It  is  admitted  that  perMabk 
articles  may  be  resold.  It  is  difficult  to  say  what  may  be  considered 
as  perishable  articles  and  what  not ;  but  if  articles  are  not  perishable, 
priee  is,  and  may  alter  in  a  few  days  or  a  few  hours.  In  that 
respect  there  is  no  difference  between  one  commodity  and  another. 
It  is  a  practice,  therefore,  founded  on  good  sense,  to  make  a  resale 
of  a  disputed  article,  and  to  hold  the  original  contractor  responsible 
for  the  difference.  The  practice  itself  afiords  some  evidence  of  the 
law,  and  we  ought  not  to  oppose  it  except  on  the  authority  of  decided 
cases.  Those  which  have  been  decided  do  not  apply.  *  »  * 
We  are  anxious  to  confirm  a  ruk  ccfnsisient  wUh  eonvenienee  and 
law.  It  is  most  convenient  that  when  a  par^  refuses  to  take  goods 
he  has  purchased,  they  should  be  resold,  and  that  he  should  be 
liable  to  the  loss,  if  any,  upon  the  resale.    The  goods  may  becx>me 

(ff)  4  Esp.  251.  (t)  8  Gamp.  420. 

(h)  6  TauDt  162. 
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worse  the  longer  they  are  kept,  and  at  all  events  there  is  the  risk  of 
the  price  becoming  lower.''  (k) 

In  Blackburn  on  Sales,  it  is  said  of  this  case,  that  ^'the  dictum  of 
the  court  goes  to  the  extent  that  the  resale  was  perfectly  legal  and  jus- 
tifiable ; — probably  it  may  be  «o,  but  there  has  never  been  a  decision  to 
that  extent.'*  (1) 

§  1160.  In  Acebal  v.  Levy,  (m)  the  Common  Pleas,  in  1834,  when 
Best,  C.  J.,  had  been  succeeded  by  Tindal,  C.  J.,  and 

J  ^  '  Aoebal  9.  Levy. 

when  Vaughan,  Bosanquet  and  Alderson^  JJ.,  had  be- 
come members  of  the  court,  subsequently  to  the  decision  in  Maclean  v. 
Dunn,  said  that  it  was  unnecessary  to  decide  '^  whether  the  plaintiff 
can  or  cannot  maintain  the  count  for  goods  bargained  and  sold,  after 
he  has  resold  the  goods  to  a  stranger,  before  the  action  brougiit.  A 
question  which  does  not  go  to  the  merit,  but  is  a  question  as  to  the 
pleading  only,  for  (here  can  be  no  doubt  but  that  the  plaintiff  might, 
after  reselling  the  goodsy  recover  the  same  measure  of  damages  in  a 
special  count  framed  upon  the  refusal  to  accept  and  pay  for  the  goods 
boughtJ* 

§  1161.  In  Milgate  v.  Kebble,  (n)  decided  in  the  Common  Pleas,  in 
1841,  the  plaintiff  bronght  trover  upon  the  following  facts. 
The  defendant  sold  to  the  plaintiff  his  crop  of  apples,  for  bie. 
£38,  to  l)e  paid  by  installments  before  the  buyer  took  them  vendee  in  de- 
away.     The  buyer  paid  £33  on  account,  and  gathered  the  maintain 
apples  on  the  1st  of  October,  leaving  them  in  the  defend- 
ant's kiln.     On  the  27th  of  December^  the  defendant  wrote  to  the 
plaintiff  a  notice  to  pay  for  them  and  take  them  away,  and  this  not 
being  done,  the  defendant  resold  the  apples  for  £6,  on  the  22nd  of 
January.     The  jury  found  that  a  reasonable  time  had  not  elapsed  be- 
fore the  resale,  and  gave  a  verdict  for  £5  damages  to  the  plaintiff.    On 
leave  reserved,  a  motion  for  nonsuit  was  successful,  on  the  ground  that 
the  vendor's  right  of  possession  was  not  lost,  so  as  to  enable  the  plain- 
tiff to  maintain  trover  against  him.     In  this  case,  Tindal,  C.  J.,  said 
the  buyer  was  in  the  condition  of  a  pledgor,  who  cannot  bring  trover. 

In  Fitt  V.  Cassanet^  (o)  the  subject  again  came  before  the  same  court, 

(k)  4  Bxng.  722.  v.  Bindley,  11  C.  B.  (N.  8.)  869 ;  81  L.  J., 

(0  Blackburn,  p.  837.  a  P.  204,  onto  {  39;  Lord  v.  Price,  L. 

(m)  10  Bing.  376.  R,  9  Ex.  64. 
(fi)  8  M.  A  G.  100.    See,  also,  Bloxam       (o)  4  H.  A  G.  898. 
«.  Sanden,  4  B.  A  a  948.  and  Felthouse 
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Mttv  om-  ^°  1842,  bat  the  facts  did  Dot  reqaire  a  direct  dedsion  oo 
'""'^  it,  though  the  judges  all  assumed  it  to  be  settled  law  thai 

a  resale  would  be  l^al,  after  a  refusal  to  accept  on  the  part  of  the 
jiurchaser. 

§  1162.  Thus  stood  the  authorities  in  1845,  and  one  of  the  pointo 
ID  dispute  was  settled  very  speedily  afterwards. 

In  Lamond  v.  Duvall,(p)  decided  in  1847,  the  vendor  brought  as- 
Lamood  v  Do-  ^'^'"^P^  ^^^  shares  bargained  and  sold,  and  sold  and  deliv- 
^^^'  ered.    At  an  auction  sale  the  defendant  had  become  the 

w^X'wSh  ^'^y^r,  at  £79,  of  certain  shares,  one  of  the  conditions  of 
pmiyt^^  the  sale  being  that  the  goods  might  be  resold  unless  the 
Sr^gSS"**^  purchase  money  was  paid  on  the  following  day,  the  bidder 


so  making  default  being  answerable  for  the  loss  on  the 
sale.  The  vendor  resold  for  £63.  Erie,  J.,  nonsuited  the  plaintiff*, 
on  the  ground  that  this  reservation  of  the  power  of  resale  was  in  effect 
a  condition  for  making  void  the  sale  on  default  of  the  buyer,  and  that 
the  actual  resale  had  rescinded  the  original  contract,  so  that  assumpmi 
could  not  be  maintained  on  it  This  nonsuit  was  upheld  after  advise- 
ment, the  court  overruling  Mertens  v.  Adcock,  {q)  and  confirming  the 
dictum  of  Gibbs,  C.  J.,  in  Hagedom  v.  Laing.  (r)  Lord  Denman,  C. 
J.,  said :  **  It  appears  to  us  that  a  power  of  resale  implies  a  power  of 
annulling  the  first  sale,  and  that  therefore  the  first  sale  a  cm  a  condi- 
tion, and  not  abaohUe.  There  might  be  inconvenip;ic^,  (o  the  vendoc 
if  the  resale  was  held  to  be  by  him  as  agent  for  thu  d^fauUe^,  and  there 
is  injustice  to  the  purchaser  in  holding  him  V^'oifi  fhr  the  full  price  of 
the  goods  sold,  though  he  cannot  have  the  goods,  and  though  the  ven- 
dor may  have  received  t)ie  full  price  fr jin  another  purchaser.  Thi? 
inconvenience  and  injustice  would  be  avoided  by  holding  that  the  sale 
is  conditioned  to  be  void  in  case  of  default,  and  that  the  defaulter  ii^ 
case  of  resale  is  liable  for  the  diff^ience  and  expenses.  *  *  *  l:k 
Maclean  v.  Dunn,  («)  the  actioi.  for  damages  for  the  loss  on  resale  is 
spoken  of  as  the  proper  courbe,  where  the  power  of  resale  is  exercised 
without  an  express  stipulation  for  it.'' 

The  point  here  decide  is,  that  where  there  is  a  resale  on  the  buy- 
er's defalt,  in  accordance  with  an  express  reservation  of  that  right  in 
the  original  contract,  the  sale  is  rescinded. 

The  dicta  are,  that  the  vendor's  remedy  in  case  of  resale  at  a  loss  is 

(p)  0  Q.  B.  1*080.  (r)  6  Taant.  162. 

(q)  4  Esp.  251.  (•)  4  Bing.  722. 
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a  special  action  for  damages  for  the  difference  in  price  and  the  ex- 
penseSy  whether  there  has  or  has  not  been  an  express  reservation  of  tlie 
right  of  resale. 

§  1163.  When  the  sale  is  thus  conditional,  the  vendee's  rights  are 
very  different  from  those  which  exist  in  the  absence  of  an  vendee's 
express  reservation  of  power  to  resell,  and  he  is  in  duriori  J^Jj  ncS^thT 
c««u.     He  runs  all  the  risk  of  resale  without  any  chance  JJJJJ  hw^been 
of  profit,  for  he  has  clearly  no  right  to  the  surplus  if  the  ?^JfSoof 
goods  are  sold  for  a  higher  price  at  the  resale,  {t)    But  ^el^aT fn  tblT 
where  such  express  reservation  does  not  exist,  the  effect  of  *^''''^*^**'*^- 
a  resale  not  being  to  rescind  the  sale,  the  goods  are  sold  by  the  unpaid 
vendor,  qua  pledgee,  and  as  though  the  goods  had  been  pawned  to 
him :  they  are  sold  as  being  the  property  of  the  buyer,  who  is  of 
course  entitled  to  the  excess  if  they  sell  for  a  higher  prioe  than  he 
agreed  to  give,  (u) 

§  1164.     The  cases  of   Valpy  r. '^Oakeley,  (a?)  and  QriflBths  % 
Perry,  (y)  cited  in  the  preceding  chapter,  §§  1136,  1137,  Modern  owes 
decide  that  in  an  action  by  the  buyer,  on  the  contract,  vS^lio/hSJuo 
against  the  unpaid  vendor  for  non-delivery,  whether  the  ©n  buyerT*" 
sale  was  of  specific  goods,  or  of  goods  to  be  supplied,  the  **®^*"^' 
buyer  can  only  recover  the  actual  damages,  that  is,  the  difference  be- 
tween the  contract  price  and  the  market  value ;  and  to  this  extent  the 
buyer's  right  is  plain,  because  the  effect  of  his  default  was  not  to  re- 
scind the  contract,  and  he  is  entitled  to  any  profit  on  the  ^^^faai- 
resale.     But  the  cases  go  further,  and  decide  expressly  fSJ^omSiI 
that  the  vendor  has  no  right  to  resell,  for  they  determine  2ven*fi^o 
that  he  is  responsible  for  nominal  damages  y^here  there  is  SSil^ebe 
no  difference  in  these  values.  2  ptwen. 

§  1165.  In  the  United  States  the  law  is  somewhat  different,  and  in 
Dustan  v.  McAndrew,  {z)  was  thus  stated :  "  The  vendor  ^^^  ^^ 
of  personal  property  in  a  suit  against  the  vendee  for  not  '^™«'*«»- 

(i)  Sugd.  on  Vendors,  p.  39,  (ed.  1862.)  the  buyer,  he  rescinds  the  sale.    But  he 

(tt)  Ashlin  V.  Qreaves,  3  Camp.  426 ;  may  elect  to  resell  as  agent  for  the  buyer, 

Valpy  V.  Oakeley,  and  Griffiths  v.  Perry,  in  which  case  he  must  give  the  buyer 

ante  {{  1136,  1137.  notice  of  his  election  so  to  do.    Fancber 

(a;)  16  Q.  B.  941 ;  20  L.  J.,  Q.  B.  380.  «.  Goodman,  29  Barb.  315.    See  Sloane  «. 

iy)  1  £.  A  E.  680;  28  L.  J.,  Q.  B.  204.  Van  Wyck,  4  Abb.  App.  Dea  250. 

2.  See  post  note  6.     The  rule  in  the  (s)  44  N.  Y.  72 ;  Hayden  v.  Demetx,  58 

United  States  is  that  if  the  vendor  on  the  N.  Y.  426,  per  Church,  C.  J.,  at  p.  431 ;  ^ 

buyer's  default  resells  without  notice  to  Kent  504,  (ed.  1873.) 
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taking  and  paying  for  the  property  has  the  choice  ordinarily  of  one  of 
Dusunv.  three  remedies :  1st,  He  may  store  or  retain  the  property 

MoAndrew.  fjj|.  jj^g  ycndee  and  sue  him  for  the  entire  price ;  2d,  He 
may  sell  the  property,  acting  as  the  agent  for  this  purpose  of  the  ven- 
dee, and  recover  the  difference  between  the  contract  price  and  the  price 
of  resale;  or,  3rd,  He  may  keep  the  property  as  his  own  and  recover 
the  difference  between  the  market  price  at  the  time  and  place  of  de- 
livery and  the  contract  price."  3 

§  1166.  Where  an  unpaid  vendor,  afUr  ddwery  of  the  goods  to  the 
buyer,  tortiously  retakes  and   resells  them,  the   law  is 
tortiousiy  equally  well  settled  that  the  contract  is  not  rescinded,  and 

•ftor  delivery  the  vcndor  may  still  recover  the  price,  while  the  buyer 
may  maintain  an  action  in  trover  for  the  conversion.  la 
these  cases  neither  party  could,  previous  to  the  Judicature  Acts,  set  up 
his  own  right  as  defence  in  an  action  by  the  other,  but  was  obliged  to 
bring  his  oross-action,  but  now  either  party  can  obtain  relief  by 
counter-claim.  If,  however,  from  the  nature  of  the  contract  or  the 
dealings  between  the  parties,  the  vendor  who  has  resold  is  in  such  a 
condition  as  to  be  unable  to  maintain  an  action  or  set  up  a  counter- 
claim for  the  price,  then  the  buyer's  damages  in  trover  will  not  be  the 
whole  value  of  the  goods  converted,  but  only  the  actual  damages, 
namely,  the  value  of  the  goods,  after  deducting  the  price  due.  The 
authorities  in  support  of  these  conclusions  are  the  following: — 

§  1167.  In  Stephens  v.  Wilkinson,  (6)  to  an  action  on  a  bill  of  ex- 
Stephens 9.  change,  the  defence  was  that  the  bill  was  given  for  goods 
Wilkinson.  g^jj^  which  the  plaintiff  had  tortiously  retaken  from  the 
defendant  two  months  after  the  delivery.  This  defence  was  held  bad, 
because  the  tortious  retaking  did  not  authorize  the  buyer  to  consider  the 
contract  as  rescinded  ;  he  must  pay  the  price,  and  seek  his  remedy  by 
action  in  trespass  for  the  retaking  of  his  goods,  inasmuch  as  the  consid- 
eration for  the  bill  of  exchange  had  not  wholly  failed,  the  buyer  having 
enjoyed  the  consideration  for  some  time  after  the  sale.  Lord  Tenter- 
den  said :    ^'  The  person  who  bought  the  goods  paid  part  of  the 

8.  Seller's  Choice  of  Remedies.— The  v.  Brandeis,  3  Mete.  (Ejr.)  557 ;  Bell  ^ 

prindples  stated  in  Bustan  o.  Mc Andrew,  Offutt,  10  Bush  632 ;  Mason  v.  Decker, 

and  quoted  in  the  text,  have  been  fre-  72  N.  Y.  595,  599;  Bagley  v.  Findlar,  82 

quently  recognized  in  the  United  States  111.  624 ;  Barr  «.  Logan,  5  Harring.  52 ; 

before  as  well  as  since  the  decision  of  that  Young  o.  Mertens,  27  Md.  114, 125.    Set 

case.    Shawhan  v.  Van  Nest,  25  Ohio  St  jMst  note  5. 

490 ;  Holland  v.  Bea,  48  Mich.  218 ;  Cook  (6J  2  B.  A  Ad.  320. 
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purchase  money,  and  gave  this  bill  for  the  residue ;  had  possession  of 
the  goods  delivered  to  him ;  kept  them  for  two  months,  and  was  then 
dispossessed  by  the  vendor;  and  it  is  said  that  entitles  the  defendant 
to  refused  to  pay  the  bill.  I  am,  however,  inclined  to  think  that  in 
point  of  law  tiiat  is  not  so,  but  that  the  vendee's  remedy  is  by  an  action 
of  trespass.  In  that  action  he  will  be  entitled  to  recover  a  full  com- 
pensation for  the  injury  which  he  sustained  by  the  wrongful  seizure  of 
the  goods,  and  their  value  will  be  the  measure  of  damages.^'  Parke, 
J.,  also  held,  that  there  was  not  a  total  failure  of  consideration,  so  that 
of  course  the  defence  was  unavailing  against  a  bill  of  exchange  (be- 
cause no  partial  failure  of  consideration,  except  for  an  ascertained 
liquidated  sum,  is  a  good  defence  in  an  action  on  a  negotiable  instru- 
ment, (c)  but  that  great  judge  gave  the  following  as  the  rule  of  law : 
*'  No  case  has  been  cited,  and  no  dictum  which  confirms  the  position 
that  the  retaking  of  the  goods  by  the  vendor  may  be  treated  by  the 
vendee  as  a  dissolution  of  the  contract.  If  the  goods  are  delivered 
by  the  vendor,  and  taken  possession  of  by  the  vendee,  liis  title  to  them 
is  complete ;  the  consideration  for  the  price  is  then  perfe«;t.  If  they 
are  afterwards  forcibly  taken  by  the  vendor,  the  vendee  may  maintain 
trespass,  and  the  measure  of  the  damages  would  be  the  value  of  the 
goods  at  the  time  of  the  retaking ;  whereas,  if  he  may  treat  the  retaking 
of  the  goods  aa  a  rescinding  of  the  contract,  it  follows  as  a  consequence 
that  he  would  be  entitled  to  recover  the  whole  purchase  money,  or  the 
value  of  the  goods  as  agreed  upon  at  the  time  of  the  sale,  notwith- 
stinding  he  may  have  had  the  use  of  them  in  the  interval  between 
the  sale  and  the  retaking,  and  though  they  may  be  actually  deteriora- 
ted in  value,  as  they  would  be  if  they  were  of  a  perishable  nature. 
la  point  of  law  the  mtuaiion  is  this  :  the  vendee  has  had  all  he  toaa  en- 
titled  to  by  the  oontract  of  sale,  and  he  must  therefore  pay  the  price  of 
the  goods.  He  may  bring  trespass  against  the  vendors  for  taking  pos^ 
session  of  them  again,  and  may  recover  the  actual  value  of  the  goods  at 
tlie  time  they  were  taken" 

§  1168.  The  converse  of  this  case  came  before  the  Exchequer  in 
1841.     In  Oillard  v,  Brittan,  (d)  the  action  was  by  the  oiiiardfi, 
buyer  for  damages  in  trespass  de  bonis  asportatis.     The  ^^*'*«»- 
facts  were  that  the  defendant,  to  whom  the  plaintiff  was  indebted  for 

(fl)  Byles  on  Bills  132,  (ed.  1879) ;  but    Ord.  XXII^  r.  10. 
now  anliquidated  damages  may  be  set  up        (d)  8  M.  &  W.  676. 
in  a  oounter-claim.    Ord.  XIX.,  r.  8; 
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goods  sold,  went  in  pursuit:  of  the  latter  (who  had  sold  off  liis  fumi* 
ture  and  left  his  home  secretly),  and  having  traced  him  to  a  distant 
place,  went  into  the  premises  of  the  plaintiff's  brother-in-law,  aooom* 
pauied  by  some  police  officers,  and  retook  some  of  the  goods  sold, 
which  he  identified.  The  learned  judge  at  Nisi  Prins  (Wightman, 
J.)  told  the  jury  that  in  estimating  the  damages,  they  must  take  into 
consideration  the  plaintiff's  debt  to  the  defendant,  which  would  be  re- 
duced pro  tanto  by  the  value  of  the  goods  retaken.  The  jury  found  a> 
verdict  for  the  defendant.  This  ruling  was  held  wrong.  Lord  Abin- 
ger,  C.  B.,  said  :  ^'  It  would  lead  to  the  consequence  that  a  party  may 
set  off  a  debt  due  in  one  case  against  damages  in  another.  The  verdict 
in  this  case  does  not  at  all  affect  (he  right  of  the  defendant  to  recover  the 
whole  £67  dtie  to  him  from  the  plaintiff.  The  learned  judge  was  there- 
fore clearly  in  error."  Alderson,  B.,  said  that  the  debt  due  by  the 
plaintiff  "  ouglit  to  have  been  excluded  altogether,  otherwise  it  is 
equivalent  to  allowing  a  set-off  in  trespass.' ' 

§  1169.  But  in   Chinery  v.  Viall,  (e)  in  1860,  the  Exchequer   of 
Chineryv  Plcas  held  the  contrary,  on  the  following  state  of  facts. 

Viall.  fjij^^  defendant  had  made  a  tortious  resale  of  certain  sheep 

iortfously"        sold  by  him  to  the  plaintiff,  and  the  buyer's  declaration 
deiiv^y.  Contained  two  counts,  one  on  the  contract,  for  non-deliv- 

ery, and  the  other  in  trover.  On  the  first  count  tiiere  was  a  verdict 
for  £5,  being  the  excess  in  the  market  value  of  the  sheep  over  the 
price  at  which  they  had  been  bought.  On  the  second  count  there  was 
a  formal  verdict  for  £118  19«.,  the  whole  value  of  the  sheep,  without 
deducting  the  unpaid  price,  with  leave  reserved  to  the  defendant  to 
move  for  a  verdict  in  his  favor  on  that  count,  or  to  reduce  the  dam- 
ages. The  court  held  the  count  in  trover  maintainable,  in  which  opin- 
ion it  was  stated  by  Bramwell,  B.,  when  delivering  the  judgment,  that 
Blackburn,  J.,  concurred :  and  on  the  question  of  damages  it  was  held 
that  the  plaintiff  could  only  recover  the  actual  loss  sustained,  not  the 
whole  value  of  the  sheep  for  which  he  had  not  paid ;  and  the  dam- 
ages were  reduced  to  £6. 

In  this  case,  Gillard  v.  Brittan  (/)  was  cited  by  counsel  and  not 

overruled.  The  two  cases,  however,  are  quite  distin- 
onouiard  v,  guishablc.  In  Gillard  v.  Brittan,  each  party  was  entitled 
Chinery  ».         to  his  cross-actiou,  the  vendor  for  the  price,  the  buyer  for 

the  goods,  which  had  passed  into  his  ownership  and  actual 

(•)  5  H.  &  N.  288;  29  L.  J^  Ex.  18a        (/)  8  M.  A  W.  575. 
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possession.  But  in  Chinery  v.  Viall  the  ratio  decidendi  was  that  the 
vendor  coald  not,  by  reason  of  his  conversion  before  delivery,  main- 
tain a  cross-action  for  the  price,  and  therefore  ex  neceaaiiate  it  must  be 
allowed  for  in  calculating  the  buyer's  damages  in  his  action,  for  other- 
wise the  buyer  would  get  the  goods  for  nothing,  (g) 

§  1170.  On  the  point  decided  in  Chinery  v.  Viall,  namely,  that  in 
an  action  of  trover  the  measure  of  damages  is  not  always  Damngesin 
the  full  value  of  the  goods,  and  that  a  party  cannot  re-  *,S[hvSys  me 
cover  more  by  suing  on  the  tort  than  on  the  contract,  but  [he^S^S^' 
that  the  actual  damage  only  ought  to  be  given  in  either  ~"^«'^*«<** 
action,  the  case  has  met  with  full  approval  in  subsequent  decisions.  4 
It  was  followed  by  the  Common  Pleas  (dissentient  Williams,  J.),  in 
Johnson  v.  Stear,  (A)  which  was  an  action  in  trover  for  a 

Cases  of 

conversion  of  the  pledge  by  the  pawnee,  the  court  holding  pledge, 
that  only  nominal  damages  could  be  recovered,  the  pledge  johnsonv. 
being  insufficient  to  satisfy  the  debt:  and  Johnson  v.  Stear 
was  followed  in  its  turn  by  the  Queen's  Bench  in  Donald  su"iSing. 
V.    Suckling,  (i)   and   by    the    Exchequer  Chamber  in  Haiiidayv. 
Halliday  v.  Holgate,  (j)  with  this  modification,  that  not  ^******** 
even  nominal  damages  are  recoverable  in  such  an  action,  if  the  pledgee 
has  not  received  full  payment. 

§  1171.  £But  the  case  of  a  pledge  giving  a  right  of  property  in  the 
goods  must  be  distinguished  from  that  of  a  lien  giving  a  £ientobe 
mere  right  of  detainer.     Where  a  third  person  has  only  fiJJm^pSedge? 
a  lien  over  the  goods,  and  has  then  tortiously  sold  them  so  Muiiinerv. 
that  his  lien  is  destroyed,  he  is  liable  in  an  action  for  con-  ^®**°<*' 
version  by  the  unpaid  vendor  for  the  full  value  of  the  goods,  and  is 

(g)  See  per  Denman,  J.,  in  Johnson  «.  {h)  15  G.  B.  (N.  S.)  330;  33  L.  J.,  0 

Lancashire  and  Yorkshire  Railway  Co.,  P.  130.    Beflected  upon  in  Malliner  v. 

3  C.  P.  D.,  at  p.  607.  Florence,  3  Q.  B.  D.  484,  C.  A.,  per 

4.  In  Bowser  9.  Birdsell,  Mich.  Sup.  Ct,  JBramwell,  L.  J.,  at  p.  400,  and  Brett,  I*. 

June,  1882, 14  Law  Reporter  435,  there  J.,  at  p.  493 : — **  Johnson  v.  Stear  would 

was  a  present  sale  of  a  hog  for  $8.75,  of  require  great  consideration  before  it  was 

which  $5  was  paid.    The  buyer  delayed  acted  upon.'' 

ir  call  for  the  hog  until  a  few  days  after  {%)  7  B.&S.  783;  L.  B.,  \  Q.  B.  585. 

the  time  fixed,  and  the  seller  resold  after  Blackburn,  J.  (at  p.  618),  seems  to  doubt 

waiting  only  one  day.    It  was  held  that  the  correctness  of  the  decision  in  Johnson 

the  buyer  could  recover  in  trover  but  that  v.  Stear. 

the  recovery  could  be  for  only  $5.    See  (j)  L.  B.,  8  Ex.  299. 
Hefferman  v.  Berry,  32  U.  C.  Q.  B.  518. 
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not  entitled  to  deduct  the  amount  which  was  due  to  him  in  respect  of 
his  lien,  (k) 

The  qualification  of  the  prima  facie  rule  as  to  the  measure  of  dam- 
Fuu  value  of  *o^  ''^  ^"  actiou  of  trover  is  confined  to  cases  where  the 
Sb^*^a^Mt*''  relationship  of  seller  and  buyer  exists  between  the  plain- 
Birun^.  ^i^  ^"<1  defendant,  and  does  not  apply  to  a  case  where  the 

johnaonv.  defendant  is  a  mere  stranger  to  the  plaintiff.  Tiius, 
ill?  YorkSiire    where  there  had  been  an  arrangement  that  the  seller  should 

receive  payment  direct  from  a  third  person  to  whom  Uns 
buyer  was  under  contract  to  deliver  the  goods,  and  the  seller  con- 
verted the  goods,  it  was  held,  in  an  action  for  conversion  brought  by 
the  third  person  against  the  seller,  that  the  latter  was  liable  for  the 
full  value  of  the  goods,  and  was  not  entitled  to  deduct  tlie  contract 
price.  (/) 

If,  after  the  conversion,  a  return,  or  the  equivalent  of  a  return,  of 
Measure  of  *^®  goods  has  been  made  to  the  plaintiff,  he  can  only  le- 
whSSfSe  cover  the  damages  sustained  by  the  wrongful  act,  and  not 
«SSi?,S?         the  full  value  of  the  goods,  (m) 

Efleotof  judi.  It  is  to  bc  oliscrved  that  the  Judicature  Acts  have  not 
oatureActo.  altered  tlie  law  as  to  what  constitutes  a  conversion^ 
although  they  have  substituted  a  new  form  of  action  in  place  of  the 
old  count  in  trover  and  conversion,  (n)] 

§  1172.  In  Paget;.  Cowasjee, (o)  the  cases  were  all  reviewed,  and 
Pagev.CowM.  ^^®  court,  after  determining,  as  a  matter  of  fact,  that  ihe 
^^'  buyer  of  a  vessel  was  not  in  default  under  the  circoro- 

stancea  as  proven  in  the  case,  and  that  the  vendor  had  acted  tortiously 
in  retaking  the  vessel  out  of  the  buyer's  possession  and  reselling  it, 
held  the  legal  effect  to  be,  that  the  contract  was  not  rescinded,  that  the 
vendor  could  recover  the  price,  and  that  the  buyer  could  not  set  up  the 
resale  in  defence,  but  must  bring  his  cross-action  for  damages  for  the 
tortious  retaking  and  resale,  which  damages  would  probably  be  meas- 
ured by  the  price  obtained  at  the  resale. 

(k)  Mulliner  v.  Florence,  3  Q.  B.  D.  (m)  Hiort  v.  London  and  North  Weat- 

4S4y  C.  A.,  where  Johnson  v,  Stear,  Don-  em  Bailwaj  Co.,  4  £z.  D.  ISS,  C  A. 

aid  V.  Suckling,  and  Halliday  v.  Uolgate,  (n)  See  Appendix  A  to  the  act  of  lS7o, 

ii6t   iupra,    are    distinguished    on    Chis  Part  II.,  {  4,  and  per  Bramwell,  L.  J.,  in 

ground.  Hiort   v,  London    and    North  Western 

(/)  Johnson  v.  Lancashire  and  York-  Railway  Co.,  supra,  at  p.  194. 

•hire  Railway  Co.,  3  C.  P.  D.  499.  where  (o)  L.  R,  1  P.  C.  127  ;  3  Moo.  P.  0.  C 

the  cases  are  reviewed  by  Denman,  J.  (N.  S.)  499. 
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§  1173.  [The  above-cited  decisions  are  of  little  importance  since  the 
Judicature  Acts.  The  forms  of  action  are  no  longer  ma-  Effector judio- 
terial,  and  by  Ord.  XIX.,  r.  3,  of  the  act  of  1875,  it  is  ^'^'^  ^^• 
provided,  that  '^  A  defendant  in  an  action  may  set  off  or  set  up  by 
way  of  counter-claim  against  the  claims  of  the  plaintiff  any  right  or 
claim,  whether  such  set-off  or  counter-claim  sound  in  damages  or  not, 
and  such  set  off  or  counter-claim  shall  have  the  same  effect  as  a  state- 
ment of  claim  in  a  cross-action,  so  as  to  enable  the  court  to  pronounce 
a  final  judgment  in  the  same  action,  both  on  the  original  and  on  the 
cross-claim."  In  cases  like  Stephens  v.  Wilkinson,  ante  §  1167,  Gil* 
lard  V.  Brittan,  ante  §  1168,  and  Page  t7.  Cowasjee,  ante  §  1172,  the 
defendant  might  now  obtain  relief  by  way  of  counter-claim.] 

§  1174.  The  following  summary  of  the  law  is  submitted  as  fairly 
resulting  from  the  foregoing  authorities,  [having  regard 
to  the  effect  of  the  Judicature  Acts] : —  tho^rSieaofiaw 

First,  A  resale  by  the  vendor  on  default  of  the  pur-  saiea  by  ven- 
chaser  rescinds  the  original  sale,  when  the  right  of  sale 
was  ex{)ressly  reserved  in  the  original  sale ;  (p)  but  not  in  the  absence 
of  such  express  reservation,  (g) 

§  1175.  Secondly.  The  vendor's  remedy,  after  a  resale  under  an  ex^ 
press  reservation  of  that  right,  against  a  purchaser  in  default,  is  an 
action  for  damages  for  the  loss  of  price  and  expenses  of  the  resale,  (r) 
If  the  goods  fetch  a  profit  on  the  resale,  the  buyer  derives  no  benefit 
from  it,  except  as  showing,  by  way  of  defence,  that  his  default  has 
caused  no  damage  to  the  vendor,  {s) 

§  1176.  Thirdly.  The  vendor's  remedy,  after  a  resale  made  in  the 
absence  of  an  express  reservation  of  that  right,  is  an  action  on  the 
original  contract,  which  was  not  rescinded  by  the  resale.  And  in  this 
action  he  may  either  recover  as  damages  the  actual  loss  on  the  resale 
composed  of  the  difference  in  price  and  expenses,  {t)  or  he  may  refuse 
to  give  credit  for  the  proceeds  of  the  resale,  and  claim  the  whole 
price,  (tt)  leaving  the  buyer  to  his  counter- claim  for  damages  for  the 
resale. 

And  this  rule  prevails  even  in  cases  where  the  vendor  has  tortiously 
retaken  and  resold  the  goods  after  their  delivery  to  the  purchaser,  (u) 

(p)  Lamond  v,  Diivall,  9  Q.  B.  1030.  (r)  Lamond  v.  Duvall,  ubi  iupru, 

(q)  Maclean  v.  Dann,  4    Bing.    722 ;        (<)  Siigd.  on  Vendors,  p.  39. 

Stephens  v,  Wilkinson,  2  B.  &  Ad.  320;        (t)  Maclean  v.  Dunn,  ii6t  suprcL 

Gillard  v.  Brittan,  8  M.  &  W.  575 ;  Page        {u)  Stephens  v.  Wilkinson,  and  Page  «. 

V.  Cuwasjee,  L.  B.,  1  P.  C.  127 ;  8  Moo.  P.  Cowasjee^  vhi  tupra, 

C.  (N.  8.)  499. 
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§  1177.  Fourthly.  Id  the  case  of  resale^  a  buyer  in  defavA  cannot 
maintain  trover  against  the  vendor,  being  deprived  by  his  de&ult  of 
that  right  of  posseasion  without  which  trover  will  not  lie.  {x) 

§  1178.  Fifthly.  A  buyer,  even  if  not  in  default,  has  no  right  to 
treat  the  sale  as  rescinded  by  reason  of  the  vendor's  tortious  resale : 
and  cannot  get  back  any  part  of  the  price  paid,  nor  refuse  to 
pay  the  remainder  when  due.  His  remedy  is  an  action  for  dam- 
ages, {y)  or  a  counter-claim  in  the  vendor's  action  for  the  price. 

§  1179.  Sixthly.  A  buyer,  not  in  default,  may  maintain  troveragain^t 
a  vendor  who  has  tortiously  resold,  but  the  vendor  may  set  up  a  counter- 
claim for  the  amount  of  the  unpaid  price ;  but  if  the  vendor,  by  rea- 
son of  his  conversion  before  delivery,  is  unable  to  maintain  an  action, 
or  set  up  a  counter-claim,  for  the  price,  then  the  buyer's  recovery  iu 
trover  will  be  limited  to  the  actual  damage  suffered,  namely,  the  dif- 
ference between  the  market  value  of  his  goods  which  have  been  resold, 
and  the  unpaid  price,  {z) 

§  1180.  Seventhly.  An  nnpaid  vendor,  with  the  goods  in  his  posses- 
sion, has  more  than  a  mere  lien  oa  them ;  he  has  a  special  property 
analogous  to  that  of  a  pawnee.  But  it  is  a  breach  of  his  contract  to 
resell  the  goods,  even  on  the  buyer's  default,  for  which  damages  may 
be  recovered  against  him ;  but  only  the  actual  damage  suflered,  that  i^ 
the  difference  between  the  contract  price  and  the  market  value  on  the 
resale ;  and  if  there  be  no  proof  of  such  difference,  the  recovery  will 
be  for  nominal  damages  only,  (a)  ^ 

(x)  Milgate  v.  Kebble,  3  M.  dlt  Q.  100 ;  the  case  of  Dastan'  v.  Mdndrew,  cited  in 

Lord  V.  Price,  L.  B.,  9  Ex,  54.  the  text,  2  1165.    Several  PennsjiTania 

{y)  Martindale  v.  Smiih,  1  Q.  B.  895 ;  cases  hold  that  a  resale  merely  afiuids 

Stephens  v.  Wilkinson,  2  B.  A  Ad.  320;  evidence  of  the  market  price,  and   that 

Page  V.  Cowasjee,  L.  B.,  1  P.  C.  127 ;  3  other  evidence   of    the    price    maj    be 

Moo.  P.  C.  (N.  S.)  499.  offered    no   matter   how   fair   the    sale 

(«)  Chinerj  o.  Viall,  5  H.  A  N.  288 ;  may  have  been.    These  cases  have  ooca- 

29  L.  J.,  Ex:  180.  sionally  been  followed   in  other  statesi 

(a)  Valpy  v.  Oakeley,  16  Q.  B.  941 ;  20  In  Girard  «. Taggart, 5  S.  db  R.  19,  (I8I8,) 

L.  J.,  Q.  B.  380 ;  Griffiths  v.  Perry,  1  £.  the  sale  was  at  auction,  and  the  barer  xe- 

A  E.  680 ;  28  L.  J.,  Q.  B.  204.  fused  to  take  the  goods.    He  was  sued 

5.  Resale  on  Default  of  the  Buyer  after  resale  for  damages.  Tiighman,  C  J., 

to   Accept    the    Goods. — ^The   remedy  said:  *' Without  a  resale  it  would  have 

of  a  resale  by  the  seller  on  the  buyer's  been  difficult  to  ascertain  the  aoaount  of 

failure  to  accept  the  goods  contracted  for,  damage.    For  this  purpose,  a  resale  has 

which  seems  from  our  author's  review  not  been  the  usual  practice."    This  was  ap- 

even  yet  very  clearly  defined  in  England,  proved  in  Andrews  v.  Hoover,  8  Watts 

is  settled,  in  many  of  the  states,  as  stated  in  239,  (1839,)  and  in  McCombs  v.  McKeo- 
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nan,  2  W.  &  8.  216,  219,  (1841),  the  court  ants  might  haye  given  them  as  to  the 
saying  (hat  a  resale  was  the  usual  mode  time  and  manner  of  sale,  and  which  they 
to  ascertain  damages.  '*  But  it  is  not  the  could  follow  without  sacrificing  the  lien 
only  mode,  nor  even  when  it  takes  place,  they  had  on  the  iron  for  the  contract 
isi  it  decisiye."  To  the  same  effect,  see  prioa  In  the  absence  of  any  such  in- 
Coffman  v.  Hampton,  2  W.  &  S.  877,  390.  structions,  they  had  the  right  to  exercise 
A  similar  princi  pie  seems  to  be  recognized  their  discretion  within  reasonable  bounds, 
in  the  cases  of  Chapman  v.  Ingram,  30  The  exception  to  the  refusal  of  the  referee 
Wis.  290,  295 ;  Bickey  v.  Tenbroeck,  63  to  decide  that  the  rule  of  damage  was  the 
Mo.  563,  567,  and  Haskell  v.  McHenry,  4  difference  between  the  contract  price  and 
Cal.  411.  See  Stevenson  v.  Biirgin,  49  what  the  iron  could  be  sold  for  within  the 
Penna.  36.  But  the  principle  in  the  re-  shortest  reasonable  time  after  the  breach 
cent  decisions  is,  that  if  the  vendor  noti-  of  the  contract,  cannot  be  sustained.  If 
fies  the  buyer  on  his  default  that  tlie  made  wiihin  a  reasonable  time,  that  is  all 
goods  will  be  resold,  the  seller  is  the  that  can  be  required,  and  the  sale  cannot 
agent  of  the  buyer  in  making  such  resale,  be  invalidated  by  showing  that  it  might 
The  Vendor  may  Resell  as  Agent  have  been  made  sooner  than  it  was."  In 
for  the  Buyer  in  Default.— In  Ganson  Bell  v.  Offutt,  10  Bush  632,  the  sale  was 
V.  Madigan,  13  Wis.  67;  &  C,  15  Wis.  of  1000  hogs,  which  being  tendered  and 
144,  151,  the  suit  was  for  the  price  of  refused,  were  immediately  resold.  A  re- 
ft reaping  machine.  The  buyer  was  covery  of  the  difference  in  price  was  sus- 
shown  the  separate  pieces  of  a  large  tained,  the  court  citing  and  following  the 
number  of  machines,  and  the  seller  offered  case  of  Cook  v.  Brandeis,  3  Mete.  (Ky.) 
to  set  up  one,  but  the  buyer  refused  to  ao-  557.  See  Sands  v.  Taylor,  5  Johns.  895, 
cept  any.  The  court  said  that  the  seller  (the  leading  case) ;  Lewis  v.  Greider,  51  N. 
had'his  choice  of  three  remedies,  (stated  Y.  231, 236,  stated  tn/ra;  Schultz  v.  Brad* 
ante  {  1165),  and  that  by  not  setting  ley,  4  Daly  29,  32,  (reversed,  but  on  other 
apart  any  machine  as  the  property  of  the  grounds) ;  McGibbon  v,  Schlessinger,  18 
buyer  he  had  waived  the  right  to  recover  Hun  225 ;  Hunter  v.  Wetsell,  84  N.  Y, 
the  price  and  the  right  to  resell,  (both  of  549, 555 ;  Phelps  v.  Hubbard,  51  Yt.  489 ; 
vhich  remedies  proceed  upon  the  theory  Jones  v.  Marsh,  22  Vt.  144;  Bosenbaum 
that  the  property  had  passed),  and  had  v.  Weeden,  18  Gratt  785, 792 ;  McLean^, 
reudned  only  the  right  to  sue  for  damages  Richardson,  127  Mass.  339, 345 ;  Whitney 
for  non-acceptance.  In  Smith  v.  Pettee,  v.  Boardman,  118  Mass.  242,248;  Bartley 
70  N.  Y.  13, 18,  a  cargo  of  iron  was  sold  v.  New  Orleans,  30  La.  Ann.,  Part  I.,  264 ; 
to  arrive,  and  arrived  and  was  rejected  In  Williams  v,  Godwin,  4  Sneed  557 ;  Van 
June.  The  sellers  gave  notice  to  the  Horn  v,  Rncker,  33  Mo.  391 ;  Barr  v» 
buyer  that  they  would  resell  on  his  ac-  Logan,  5Harring.  52;  Young  v.  Mertens, 
count,  and  after  some  unsuccessful  efforts  27  Md.  114^  126;  Lamkin  «.  Crawford,  8 
to  resell,  effected  a  resale  in  November  Ala.  153. 

and  sued  for  the   difference   in    price.  The  Resale  must  be  within  a  Reason- 

Rapallo,     J.,     said :      **  The     plaintiffs  able  Time  and  miwt  be  Shown  to  have 

promptly  took  their  position,  and  became  been  Fair. — In  Pickering  v.  Bard  well, 

agents  of  the  defendants  for  the  sale  of  21  Wis.  562,  the  seller  of  wheat,  after 

tlie  iron,  and  bound  to  the  exercise  of  fifteen  months'  delay,  resold  and  sued  for 

good  faith  and  reasonable  diligence  to  the  difference  between  the  price  obtained 

effect  the  sale  at  the  best  price.    They  and  the  contract  price.    But  the  court' 

would,  doubtless,  have  been  bound    to  held  that  the  delay  was  too  great,  and  the 

obey  any  instructions  vhich  the  defend-  true  measure  of  damages  must  be  tested 
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hj  what  might  have  been  obtained  had  plied.  In  respect  to  the  coodact  and  pn»- 

the  sale  been  made  within  a  reasonable  oeeds  of  the  aaction,  he  is  in  the  paetti<Hi 

time.     In  Brownlee  v.  Bolton,  44  Mich,  of  a  party  aoooanting;,  an«l  ought  to  ai^ 

218,  the  contract  was  for  the  sale  of  oedar  count  fully,  and  with  reasonable  paitica* 

posts,  which  were  not  accepted,  and  which  larity,  by  the  production  of  satisfactory 

were  resold  after  they  had  been  piled  evidence    at   the    trial."    See  Smith  «. 

ready  for  deliyery  for  more  than  two  Pettee,70  N.  Y.  13, 18,  quoted  iicpra.    In 

years.    A  soil  was  brought  by  the  seller  Rusenbanm  v.  Weeden,  18  Gratt.  785, 797. 

for  the  difference  between  the  contract  there  was  a  delay  of  two  months  before 

price  and  the  price  obtained  on  resale^  resale.    The  court  refused  to  charge  that 

and  the  court  charged  the  jury  that  such  if  the  plaintifik  delayed  the  resale  onrea- 

difference  was  the  measure  of  damages,  sonably  on  a  falling  market  and  then  sold, 

and  judgment  was  given  for  that  amount,  they  could  not  recover,  and  this  waa  aus- 

But  a  new  trial  was  ordered  by  the  Su-  tained  on  appeal.    Moncure,  PredL,  said 

preme  Court.    Graves,  J.,  said  that  there  that  the  sellers  made  efforts  to  pezaoade 

was  no  proof  to  show  the  condition  of  the  the  defendants  to  accept  and  hold  the 

property  alter  two  years'  delay,  or  that  the  goods  for  two  months,  subject  to  their 

sale  was  fair.    The  court  could  not  deter-  order.    The  defendants  still  refusing,  the 

mine  from  the  proof  whether  the  resale  plaintiflb    then  gave    notice    that    th^ 

was  Kucli  that,  in  justice,  the  price  ob-  would  resell,  and  sold  without  delay  at 

tained  should  bind  the  defendant.    "  It  is  auction,  and  of  this  course    the    bayer 

now  sufficient  to  say  generally  that  the  could    not   complain.     In     Saladin    si 

vendors  right  of  resale  must  be  exercised  Mitchell,  45  111.  79,  85,  grain  was  f-dd, 

in  good  fuiih  and  in  such  time  and  in  but  the  buyer  neglecting  for  five  months 

such   manner  and   under   such    circnm-  to  take  it  from  storage,  a  sale  was  made^ 

stances  and  by  such  methods  as  will  be  and  it  was  held  that  this  bound  the  buyer, 

best  calculated  to  produce  the  fair  value  See  Tilt  v.  La  Salle  Silk  Co.,  5  Daly  19. 

of  the  property,  and  that  in  case  he  seeks  But  where  the  seller  of  a  lot  of  hogs,  on 

to  avail  himself  of  it  before  a  jury,  it  is  the  buyer's  default,  kept  them,  in  order  to 

incumbent  on  him  to  adduce  the  neoes-  profit  by  a  rise  in  the  market,  it  was  held 

sary  facts  to  show  that,  in  exercising  the  that  he  could  not  charge  the  expense  of 

right,  this  manner  was  observed."    In  keeping  to  the  buyer.    Thurman  si  Wil- 

Camp  V.  Hamlin,  55  Ga.  259,  the  reoov-  son,  7  111.  App.  312. 

ery  was  for  the  difference  between  the  con-  Is  Notice  to  the  Buyer  of  Time  and 

tract  price  of  fruit  trees  and  that  obtained  Place  of   Resale    Necessary. — Notice 

on  a  resale,  but  it  was  set  aside,  the  court  to  the  buyer  in  default  that  the  goods  will 

saying :  "  The  mere  fact  is  stated  in  the  be  resold,  and  of  the  time  and  place  of 

evidence  that  they  were  sold  at  auction,  such  resale^  should  be  given,  where  prae- 

and    brought  so  much.      The    plaintiff  ticable^  because  it  strengthens  the  proof 

should  enter  into  a  more  full  and  minute  that  the  sale  was  fair.  But  it  often  happens 

accounting  as  to  ihe  auction,  in  order  to  that  the  goods  can  be  best  sold  at  private 

use  it  as  a  final  test  of  value.     He  ought  sale,  in  which  case  it  is  not  practicable  or 

to  show  when  and  where  the  auction  took  necessary  to  give  notice  of  time  or  place; 

place,  what  notice  of  it  was  given,  how  In  UUmann  v.  Kent,  6t)  111.  271,  the  con* 

the  sale  was  conducted,  who  were  the  tract  was  for  the  sale  of  the  hair  and  bristles 

purchasers  of  the  various  lots,  and   at  of  all  the  hogs  the  seller  might  kill  dur- 

what  prices,  or  if  any  of  these  particulars  ing  the  season.    On  default  of  the  buyer 

are  omitted  in  his  showing,  he  ought  to  the  seller  resold  without  notice,  bnt  ob- 

ezplain  why  the  omission  cannot  be  sup*  tained  the  highest  market  prioc^  and  it 
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Where  there  has  been  a  resale,  the  title  of  the  second  purchaser  de- 
pends on  the  fact,  whether  the  first  buyer  was  in  default.  Title  of  aeoond 
for  if  not,  we  have  seen  that  he  may  maintain   trover.  r«aaie. 
The  subject  was  touched  on  in  Gosling  v.  Birnie,  (b)  which  went  off  on 
the  point  of  estopiKsl,  so  that  nothing  was  decided  on  it. 

was  held  that  notice  was  unneoessarj.  In  in  Rickey  v,  Tenhroeck,  68  Mo.  563,  567. 
Pollen  V,  Le  B07,  30  N.  Y.  649,  656,  In  these  cases  it  was  probably  not  made 
Emott,  J.,  said  ihat  the  law  regards  the  to  appear  that  a  better  market  had  been 
seller  as  the  agent  of  the  buyer  in  making  found  by  the  removal  of  the  goods, 
a  resale.  "  But  it  is  no  part  of  such  Notice  to  the  Buyer  that  the  Ven- 
agency  or  of  the  duties  involved  in  it,  dor  will  Resell.— "  It  is  now  gener^ 
to  potify  the  principal  of  the  time  and  ally  assumed  that  where  the  agreement 
place  at  which  the  goods  are  to  be  sold,  is  silent  in  r^ard  to  it,  and  no  special 
In  a  majority  of  cases  such  notice  would  incidents  appear  to  contend  for  it,  and 
be  entirely  impracticable^  as  it  would  where  the  eztent  of  the  vendee's  liability 
have  been  in  this.  Unless  the  sale  is  to  is  not  to  be  materially  decided  by  the 
be  public  and  at  auction  no  notice  of  the  price  obtained,  no  notice  of  the  resale 
time  and  place  can  be  given.  But  in  very  itself  is  necessary.  On  the  other  hand, 
many  cases  sales  by  auction  are  not  the  it  is  held  by  high  authority  that  to  entitle 
nsnal,  nor  are  they  a  favorable  mode  of  the  vendor  to  proceed  by  resale  instead  of 
disposing  of  merchandise.  *  *  The  by  rescission,  or  by  action  for  the  whole 
only  requisite  to  such  a  sale  as  a  measure  price,  he  must  manifest  his  election  by 
of  the  rights  and  the  injury  of  the  party  preliminary  notice  that  he  intends  to  sell 
b  good  faith,  including  the  proper  ob-  and  hold  the  vendee  for  the  loss,  or  notice 
servanoe  of  the  nsages  of  the  particular  to  that  effect.  This  notice,  it  will  be  ob- 
trade/*  In  Lewis  v.  Greider,  51  N.  Y.  served,  is  not  a  notice  of  resale,  but  a 
231,  2367  Pollen  v.  Leroy  was  followed,  notice  that  the  vendor  will  assert  the 
and  the  court  said  that  the  vendor  was  right  of  resale,  and  bind  the  vendee  by 
the  agent  of  the  vendee  to  sell  the  prop-  the  price  obtained."  Graves,  C.  J.,  in 
erty  fairly,  that  notice  of  the  time  and  Holland  v.  Rea,  48  Mich.  218,  224.  Red- 
place  was  unnecessary,  and  that  the  sale  mond  v.  Smock,  28  Ind.  365, 370 ;  Gashell 
need  not  be  at  the  place  of  delivery  if  a  «.  Morris,  7  W.  &  S.  22 ;  Rosenbaum  «. 
better  market  could  be  found.  McGibbon  Weeden,  18  Gratt.  785,  793;  Saladin  1^ 
9.  Schlessinger,  18  Hun  225.  But  in  Mitchell,  45  111.  76,  85 ;  Bagley  v.  Find- 
Chapman  V.  Ingram,  30  Wis.  290,  295,  lay,  82  111.  524;  McClure  v.  Williams,  5 
the  sale  was  held  unfair  because  after  de-  Sneed  718;  Hughes  v.  United  States^  4 
fault  the  seller  transferred  the  property  Ct  of  CI.  64,  74. 
to  a  distant  market  instead  of  selling  at  (6)  7  Bing.  389* 
the  place  of  delivery.  This  was  foUowed 
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§  1 181.  A  lien  in  general  may  be  defined  to  be  a  right  of  retaining 
property,  until  a  debt  due  to  the  person  retaining  it  has 
been  satisfied  ;  (a)  and  as  the  rule  of  law  is^  that  in  sale      ^ 
of  goods,  where  nothing  is  specified  as  to  delivery  or  payment,  the 
vendor  has  the  right  to  retain  the  goods  until  payment  of  the  price,  (6) 
he  has  in  all  cases  at  least  a  lien,  unless  he  has  waived  it.  1 

But  this  lien  extends  only  to  the  price.     If  by  reason  of  the  ven- 
dee's default  the  goods  are  kept  in  warehouse,  or  other  Extends  only 
charges  are  incurred  in  detaining  them,  the  lien  does  not  to&uu^?fto. 
extend  to  such  claim,  and  the  vendor's  remedy,  if  any,  is  personal 
against  the  buyer.     In  Somes  v.  The  British  Empire  Ship-  g^^^^  ^h© 
ping  Company,  (c)  it  was  held  by  the  unanimous  judg-  SJJshteSnr 
ment  of  the  Queen's  Bench,  the  Exchequer  Chamber,  and  "**• 
the  House  of  Lords,  that  a  shipwright  who  kept  a  ship  in  his  dock 
afi;er  repairing  her,  in  order  to  preserve  his  lien,  had  no  daim  at  all 
for  dock  charges  against  the  owner  of  the  ship  for  the  time  that  elapsed 
between  the  completion  of  the  repairs  and  the  delivery  of  the  ship^ 
notwithstanding  the  owner's  default  in  payment.     Cockburn,  C.  J ,  in 
the  Exchequer  Chamber,  {d)  said  :  '^  It  is  not  for  us  sitting  here  judi- 
cially to  attach  to  the  right  of  lien  which  ei  vendor  or  bailee  has  in  cer- 
tain oases,  a  new  right  which  it  is  now  sought  to  enforce  for  the  first 
time."     In  the  House  of  Lords,  Lord  Wensleydale  said  :  ''The  first 
point  is  whether  if  a  person  who  has  a  lien  on  any  chattel,  chooses  to 
keep  it  for  the  purpose  of  enforcing  his  lien,  he  can  make  any  claim 
against  the  proprietor  of  that  chattel  for  so  keeping  it     *     *     *     I 
am  clearly  of  opinion  that  no  person  has  by  law  a  right  to  add  to  his 

(a)  fiammonds  v.  Barclay,  2  East  285.  a  lien  for  the  price,  but  the  coort  denied 
(6)  Miles  V.  QoTUm,  2  C.  &  M.  504.  it,  Bigelow,  J.,  saying :  "  We  know  of  no 
1.  Parks  V.  Hall,  2  Pick.  206,  212;  case  where  such  a  right  has  been  recog- 
Ware  River  B.  R.  t.  Vibbard,  114  Mass.  nized  after  the  vendee  has,  at  his  own 
447,  454 ;  Southwestern  Freight,  Ac,  Co.  expense,  in  punnance  of  the  contract  of 
V.  Stanard,  44  Mo.  71,  S4;  Southwestern  sale,  changed  the  character  of  the  prop- 
Freight,  &C.,  Co.  V,  Plant,  45  Mo.  517;  erty,  and  by  his  own  labor  and  money 
Bradley  v.  Michael,  1  Ind.  551 ;  Owens  added  to  its  value.  By  these  acts  the 
V.  Weedman,  82  111.  409,  419;  Thomp-  vendor  must  be  deemed  to  have  parted 
son  V.  Oray,  1  Wheat.  75;  United  with  his  possession  and  control  of  the 
Sutes  V.  Luts,  2  Blatch.  388 ;  Osborne  v.  property." 

Qants,  38  N.  Y.  Super.  Ct.  148,  affirmed,        (e)  1  E.,  B.  A  £.  353 ;  27  L.  J.,  Q.  B. 

60  N.  Y.  540.    In  Douglass  v.  Sbumway,  397 ;  in  Ex.  Gh.,  E.,  B.  A  E.  367 ;  28  L.  J., 

13  Gray  498,  the  owner  of   land  sold  Q.  B.  220 ;  in  the  House  of  Lords,  8  H. . 

standing  timber.    After  it  was  cut  and  L.  C.  338;  30  L.  J.,  Q.  B.  221. 
before  it  was  removed  the  vendor  claimed        (d)  28  L.  J.,  Q.  B.  221. 
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lien  upon  a  chattel^  a  charge  for  keeping  it  till  the  debt  is  paid ;  that 
is,  in  trathy  a  charge  for  keeping  it  for  his  own  benefit,  not  for  the 
benefit  of  the  person  whose  chattel  is  in  his  possession."  Lord  Cran- 
worth,  who  concurred,  said,  however,  that  he  gave  no  opinion  '*  as  to 
what  would  have  been  the  right  of  Messrs.  Somes,  if  they  had  claimed 
no  Uen^  but  had  said  to  the  owners  of  the  ship,  when  the  repairs  were 
completed,  'Your  ship  is  fit  to  be  tak^n  away ;  it  encumbers  our  dock, 
and  you  must  take  it  away  immediately.'  If  after  that  the  shipowners 
had  not  taken  it  away,  but  had  left  it  an  unreasonable  time,  namely, 
twenty-seven  days,  occupying  the  dock,  neither  the  Court  of  Queen's 
Bench,  nor  the  Court  of  Exchequer  Chamber,  has  expressed  an  opin- 
ion as  to  whether  there  might  not  have  been,  by  natural  inference,  an 
obligation  on  the  part  of  the  owners  of  the  ship  to  pay  a  reasonable 
sum  for  the  use  of  the  dock,  for  the  time  it  was  so  improperly  left 
there,  (e)  But  the  short  question  is  only  this,  whether  Messrs.  Somes 
retaining  the  ship,  not  for  the  benefit  of  the  owners  of  the  ship,  but  for 
their  oum  benefit^  in  order  the  better  to  enforce  the  payment  of  their 
demand,  could  then  say, '  We  will  add  our  demand  for  the  use  of  the 
dock  during  that  time  to  our  lien  for  the  repairs.'  The  two  courts 
held,  and  I  think  correctly  held,  that  they  had  no  such  right" 

In  the  case  of  Crommelin  t^.  The  New  York  and  Harlem  B.  Co.,  (/) 
the  Court  of  Appeals  of  New  York  held,  in  like  manner, 
that  a  railway  company  had  no  lien  for  a  claim  in  respect 
of  the  delay  of  a  consignee  in  taking  away  goods,  which  therefore  re- 
Crommelin  •  Da^ined  in  their  cars  for  a  considerable  time ;  that  the  lien 
^^iSriem**  ^^  ^^^  freight  only,  and  the  claim  for  demurrage  was 
^  ^'  '  only  personal,  and  could  not  be  enforced  by  a  detention 

of  the  goods.  2 

§  1182.  The  vendor's  lien  may  of  course  be  waived  exprebsly.  It 
uenmaybe  "^^X  ^^  ^  waivcd  by  implication  at  the  time  of  the /or- 
^ntowu?*"  ^^naiio^  of  the  contract,  when  the  terms  show  that  it  was 
formed.  ^^^  contemplated  that  the  vendor  should  retain  possession 

till  payment; 3  and  it  may  be  abandoned  during  the  petfomumee  of 
Or  abandoned  ^hc  Contract,  by  the  vendor's  actually  pax  ting  with  the 
****^^*'^-        goods  before  payment. 

(e)  See   per    Lord    Ellenborough,  in  Lee  v.  Gk>uld,  47  Penntt.  398,  402. 

Greaves  v,  Ashlin,  3  Camp.  426.  3.  Dooglass  v.  Shomway,  13  Qraj  49S ; 

(/)  4  Eeyee  90.  Pickett  v.  BaUock,  52  N.  T.  354. 
2.  daseltine  v.  Weld,  73  N.  Y.  156; 
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The  lien  is  waived  by  implication,  when  time  is  given  for  paymentj 
and  nothing  is  said  as  to  delivery ;  in  other  words,  when 
goods  are  sold  on  credit     It  is  of  coarse  competent  for  byaaieou 
the  parties  to  agree  expressly  that   the   goods,  though 
sold  on  credit,  are  not  to  be  delivered  till  paid  for ;  but  unless  this 
special  agreement,  or  an  established  usage  to  the  same  effect  in  the 
particular  trade  of  the  parties,  can  be  sliown,  selling  goods  on  credit 
means  ex  vi  terminorum  that  the  buyer  is  to  take  them  into  his  posses- 
sion, and  the  vendor  is  to  trust  to  the  buyer's  promise  for  the  payment 
of  the  price  at  a  future  time. 

§  1183.  In  Spartali  v.  Benecke(^)  the  sale  was  of  thirty  bales  of 
wool,  *'  to  be  paid  for  by  cash  in  one  month,  less  five  per  gp^rtiji,, 
cent,  discount."  The  vendors  insisted  that  they  were  not  s^^**- 
bound  to  deliver  the  goods  till  payment,  and  tendered  evidence  of 
usage  of  the  wool  trade  that  under  such  a  contract  the  vendors  were 
not  bound  to  deliver  without  payment.  Both  contentions  were  over- 
ruled by  Talfourd,  J.,  at  Nisi  Prius,  and  it  was  held  by  the  court  in 
bono,  first,  that  ^'  it  was  clear  law  that  where  by  the  contract  the  pay- 
ment is  to  be  made  at  a  future  day,  the  lien  for  the  price,  which  the 
vendor  would  otherwise  have,  is  waived,  and  the  purchaser  is  entitled 
to  a  present  delivery  of  the  goods  without  payment,  upon  the  ground 
that  the  lien  would  be  inconsistent  with  the  stipulation  in  the  contract 
for  a  future  day  of  payment ; "  (A)  and,  secondly,  that  parol  evidence 
of  usage  was  inadmissible  to  contradict  the  terms  of  the  written  con- 
tract, which  implied,  if  indeed  they  did  not  express,  that  delivery  was 
to  be  made  before  payment. 

§  1184.  But  on  this  second  point,  Spartali  v.  Benecke  has  been  over- 
ruled by  the  Exchequer  Chamber,  in  Field  r.  Lelean.  {%)  ^^^^^  ^^ 
There  the  sale  was  by  one  broker  in  mining-shares  to  SSSTtosSoi 
another.    The  contract  was,  "  Bought,  Thomas  Field,  Esq.,  o^TSJ^u  di? 
250  shares,  Ac.,  at  £2  6«.  per  share,  £562  10«.,  for  pay-  ^^^J""^ 
ment,  half  in  two,  half  in  four  months.''     It  was  held  by  *"*  p*y»«at. 
the  court,  unanimously,  that  parol  evidence  was  admissible  of  a  usage 

(g)  10  0.  B.  212 ;  19  L.  J.,  G.  P.  293.  Grawshay  «.  Homfraj,  4  B.  &  Aid.  50 ; 

See,  also,  Ford  v.  Yat^  2  M.  &  G.  549 ;  Gowell «.  Simpson,  16  Vee.,  Jr.,  275. 

Lockett  v.  NickllD,  2  Ex.  93 ;  Greaves  v.  (%)  6  H.  A  N.  617;  80  L.  J.,  Ex.  168 

Ashlin,  3  Gamp.  426,  referred  to,  anU  {  See,  also,  cases  cited  in  notes  to  Wiggles 

1158.  worth  V.  Dallison,  1  Sm.  L.  G.  594,  (ed 

(A)  Ghase  v.  Westmore,  5  M.  <Sb  S.  180;  1879.) 
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Field  v.Le-  amoDg  dealers  in  such  shares,  that  the  delivery  was  to 
i«^-  take  place  concurrently  with,  and  at  the  time  agreed  on 

for  payment.  Williams/ J.,  made  some  remarks  with  the  view  of 
suggesting  a  distinction  between  this  case  and  Spartali  t?«  Benecke,  bat 
added :  '^  If  Spartali  v.  Benecke  cannot  be  distinguished  in  this  way, 
I  agree  it  ought  to  be  overruled.'^  Wightman,  J.,  however,  delivered 
the  judgment  of  the  whole  court,  declining  to  make  any  distinction, 
so  that  upon  this  point  Spartali  v.  Benecke  must  be  treated  as  an  over- 
ruled case.  But  its  authority  is  unshaken  in  support  of  the  principle 
that  a  sale  on  credit,  in  the  absence  of  a  contrary  stipulation  express 
or  implied  from  usage,  is  a  waiver  of  the  vendor's  lien,  and  entitle! 
the  purchaser  to  delivery  before  payment. 

§  1186.  A  vendor  also  waives  his  lien  by  taking  from  the  buyer  a 
Uenwaivedby  ^^^^  ^^  exchange  or  other  security  payable  at  a  distam 
Sl^nSS  o?  <^ay ;  (A)  and  in  Chambers  v.  Davidson,  (I)  Lord  West- 
other wMHirity.    j^^^y^  j^  gj^j^g  ^.j^^  dccisiou  of  the  Prfvy  Council,  said: 

*^  Lien  is  not  the  result  of  an  express  contract ;  it  is  given  by  implica- 
tion of  law.  If,  therefore,  a  mercantile  transaction  which  might  in- 
volve a  lien  is  created  by  a  written  contract,  and  security  given  for  the 
result  of  the  dealings  in  that  relation,  the  express  stipulation  and  agree- 
ment of  the  parties  for  security  exclude  lien,  and  limit  their  rights  by 
the  extent  of  the  express  contract  that  they  have  made.  Es^eatum 
foQit  cessare  tadiumJ*  ^ 

(k)  Hewison  v,  Gathrie,  2  Bing.  N.  G.  with  poflMOBion  of  the  goods,  the  sdler 

756;  3  Soott  298 ;  Horncastle  v.  Farran,  has  a  lien  even  though  the  sale  maj  have 

3  B.  &  Aid.  497  ;  Pooley  o.  Great  East-  been  on  credit  or  a  note^ma/  have  beco 

em  Railway  Co ,  34  L.  T.  (N.  S.)  537.  given    for    the   price,  and    the  term  Ob 

(I)  L.  B.,  1  P.  G.  296 ;  4  Moo.  P.  G.  G.  credit  has  not   expired.    In  Arnold  u 

(N.  S.)  158.  Delano,  4  Gash.  33,  wood  was  sold,  piled 

4.  Sale  on  Credit,  or  where  Bill  of  on  land  of  the  seller,  and  the  porchaser 

Exchange    is    taken    for    the    Price*  gave  his  note  payable  in  six  months  for 

— When  credit  is  given  the  lien  Lb  waived  the  price.    The  purchaser  became  insol- 

and  the  seller  is  entitled  to  immediate  vent  and  made  an  assignment,  and  his 

possession.    Leonard  v,  Davis,  1  Black  assignee  claimed  the  wood,  still  being  on 

476,  483;  McNail  v.  Ziegler,  68  111.  224;  the  seller's  land,  within  six  months.  It  was 

Thompson  «.  Wedge,  50  Wis.  642;   Mo-  held  that  the  vendor  might  retain  the  wood 

Graw  V.  Gilmer,  83  N.  G.  162;  Johnson  provided  he  surrendered  the  note.    Shaw, 

V.  Famum,  56  Qa.  144;   Dempsej  v.  Gar-  G.  J.,  said :   *'The  law,  in  holding  that  a 

son,  11  U.  G.  G.  P.  462.  vendor  who  has  given  credit  for  goods 

Insolvency  of   the  Buyer  ReviTes  waives  his  lien  for  the  price,  does  so  on 

the    Lien. —American   decisions   gener-  one  implied  condition,  that  the  vendee 

ally    hold    that    if   the  bnjer  becomes  shall  keep  his  credit  good.    H  therefore, 

insolvent  before  the  seller    has    parted  before  payment  the  vendee  becomes  insol- 
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§  1186.  The  vendor's  lien  is  abandoned  when  he  makes  delivery  of 
the  goods  to  the  buyer.  ^    At  what  precise  state  of  the 
dealings  between  the  parties,  the  acts  of  the  vendor  in  di?^^de- 
performanoe  of  his  contract  will  amount  to  a  delivery  good? u>  the 
mifficient  to  dived  his  Hen,  is  in  some  cases  a  matter  very 
di£Scult  to  determine.     As  soon  as  a  bargain  and  sale  are  completed, 
we  have  already  seen  that  the  buyer  becomes  at  once  vested  with  the 
ownership  and  the  right  of  poRsession,  but  that  actual  possession  does 
not  pass  by  the  mere  contract.     Something  further  is  required,  unless, 
indeed,  the  buyer  had  been  previously  in  actual  possession  as  bailee  of 
the  vendor,  in  which  case,  of  course,  the  vendor's  assent  that  the  buyer 
shall  thenceforth  possess  in  his  own  right  as  proprietor  of  the  thing 
would  make  a  complete  delivery  for  all  purposes. 

§  1187.  The  "actual  receipt"  required  by  the  statute  of  frauds, 
l)eing  possible  only  when  the  vendor  has  made  delivery,  our  present 
inquiry  has  been  anticipated  to  some  extent  in  Book  I.,  Part  EI.,  Ch.  4. 
But  that  inquiry  had  reference  to  the  formation  of  the  contract,  and 
we  must  now  seek  for  some  guiding  principles  in  the  great  mass  of 
authorities  for  determining  when  the  delivery  by  the  vendor  is  so  far 
advanced  that  he  has  lost  his  lien,  and  may  maintain  a  count  for  goods 
sold  and  delivered. 


Tent  and  the  Tendor  still  retains  the  cub-  Waiver  of  the  Lien. — See  ante  J§  351- 
tody  of  the  goods  or  any  part  of  them,  or  855.  Welsh  v.  Bell,  32  Benna.  12,  17  ; 
if  the  goods  are  in  the  hands  of  a  carrier  Bowen  v.  Burk,  18  Penna.  146 ;  Muskegon 
on  their  way  to  the  vendee,  and  the  ven-  Booming  Co.  v.  Underhill,  43  Mich.  629 ; 
dor  can  regain  his  actual  pooMooion  by  a  TToalrina  «.  Warren,  115  Msss.  514 ;  Free- 
stoppage  Ml  traneiiUj  then  his  lien  is  re-  man  v.  Nichols,  116  Mass.  809 ;  Scudder 
stored  and  he  may  hold  the  goods  as  seen-  v.  Bradbury,  106  Mass.  422 ;  Farlow  v. 
rity  for  the  price."  White  v.  Welsh,  88  £llis,  15  Gray  229 ;  Johnson  v.  Farnum, 
Penna.  896,420;  Parks  v.  Hall,  2  Pick.  56  Ghu  144;  Barnett  v.  Mason,  7  Ark. 
206,  211 ;  Parker  «.  Byrnes,  1  Low.  Bee.  258 ;  Lupin  v,  Narie,  6  Wend.  77 ;  Boyd 
589,  540;  Be  Batchelder,  2  Low.  Dea  v.  Moeely,  2  Swan  661 ;  Flint  v.  Bawlings, 
245,  248 ;  Benedict  v.  Field,  16  N.  Y.  595 ;  20  La.  Ann.  557 ;  Musson  v,  Elliott,  30 
Milliken  v.  Warren,  57  Me.  46,  50 ;  Clark  La.  Ann.,  Part  I.,  147.  But  although  the 
V.  Draper,  19  N.  H.  419 ;  Southwestern  vendor's  common  law  lien  is  lost  by  de- 
Freight,  &c^  Co.  V.  Stanard,  44  Mo.  71, 84 ;  livery  to  the  buyer,  this  will  not  prevent 
Hunter  v.  Talbot,  11  Miss.  754.  Where  the  parties  from  agreeing  that  a  lien  shall 
goods  are  thus]  detained|  under  a  lien,  it  exist  after  delivery.  Such  agreement  will 
seems  that  the  vendor  must  hold  them  be  valid  as  between  the  parties.  Gregory 
until  the  expiration  oi  Ihe  credit.  If  not  v.  Morris.  96  U.  S.  619,  623 ;  Rusted  v. 
then  paid,  he  may  resell  on  notice  to  the  Ingraham,  75  N.  Y.  251,  257 ;  Sawyer  «. 
buyer.  Babcock  v.  Bonnell,  80  K.  Y.  244.  Fisher,  3'2  Me.  *28 ;  Bunn  v.  Valley  Luui* 
5.    Delivery    to    the    Buyer    is    a  her  Co.,  51  Wis.  376, 380. 
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As  there  must  always  be  a  delivery  of  possessioD  of  part  of  the 
Delivery  to  di-  g^^  ^^  ^^^^  ^^  Satisfy  the  clause  of  the  statute  of  frands 
ihf 8^e  M  to  which  relates  to  "  actual  receipt,"  it  would  seem  to  be  a 
^^  stetutT  natural  inference  that  the  same  acts  which  have  been  held 
of  Frauds.  sufficient  Under  that  statute  to  constitute  an  actual  receipt 
by  the  purchaser,  would,  if  done  in  respect  of  the  whok  of  the  goods 
sold,  have  the  like  effect  in  determining  the  vendor's  lien^  and  justify- 
ing an  action  for  goods  sold  and  delivered. 

This  was  the  impression  of  the  learned  author  of  the  treatise  on 
Mercantile  Law,  as  shown  in  an  elaborate  note,  in  which  the  authori- 
ties are  reviewed :  (m)  and  this  view  of  the  law  is  believed  to  be  sound, 
so  far  as  regards  the  ability  of  the  vendor  to  maintain  an  action  for 
goods  sold  and  delivered.  But  we  have  seen  in  a  preceding  chapter  (n) 
that  in  cases  where  the  vendor  retains  possession  of  the  chattel  in  the 
changed  character  of  bailee  for  the  buyer,  there  is  a  dear  distinction 
between  such  a  delivery  as  would  suffice  under  the  statute  of  frauds, 
and  a  delivery  sufficient  to  divest  the  vendor's  lien. 

§  1188.  Where  the  goods  are  at  the  time  of  the  contract  already  in 
Where  goods  posscssion  of  the  buycr,  as  agent  of  the  vendor,  the  mere 
^^ottleSon  completion  of  the  contract  operates  as  a  delivery  of  pos- 
of  the  buyer,  gessiou.  There  is  nothing  further  that  can  be  done  to 
transfer  the  actual  possession.  ^  If  the  question  were  as  to  the  forma- 
tion of  the  contract  under  the  statute  of  frauds,  evidence  would  of 
course  be  required  to  show  that  the  buyer's  possession  had  become 
changed  from  that  of  bailee  to  that  of  purchaser,  (o)  But  after  a  sale 
has  been  shown  to  exist,  the  goods  being  already  in  actual  possession, 
and  the  effect  of  the  contract  being  to  transfer  the  right  of  ponesmcn 
as  well  as  that  of  property,  the  delivery  becomes  complete  of  necessity, 
without  further  act  on  either  side ;  though  of  course  in  this,  as  in  all 
other  cases,  the  parties  may,  by  agreement,  provide  that  this  effect  shall 
not  take  place.  If  A  has  consigned  to  B  goods  for  sale,  there  is 
nothing  in  the  law  to  prevent  a  contract  between  them  by  which  A 
sells  the  goods  to  B,  coupled  with  a  stipulation  that  B's  possession 
shall  continue  to  be  that  of  a  bailee  for  A,  until  the  price  is  paid. 

§  1189.  When  the  goods  are  at  the  time  of  sale  in  possession  of  a 

(m)  Sm.  Mer.  Law,  note  (•),  p.  497,  (ed.  Batchelder,  2  Low.  Dec.  245,  249. 
1877.)  (o)  Eden  o.  Dadfield,  1  Q.  B.  806; 

(n)  AnU  i  lia4.  Lilljwhite  v,  Devereux,  15  M.  A  W.  285; 

6.  Warden  v.  Marshall,  99  Mass.  305 ;  Taylor  v.  Wakefield,  6  £.  4%  B.  765. 
Martyn  v.  Adams,  104  Mass.  262;   Re 
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third  person,  an  actaal  delivery  of  possession  takes  place, 

'and  the  vendor's  lien  is  lost  as  soon  as  the  vendor,  the  wmhJ'po^ 

purchaser,  and  the  third  person  agree  together  that  the  iMdieeortha 

latter  shall  cease  to  hold  the  goods  for  the  vendor,  and 

shall  become  the  agent  of  the  buyer  in  retaining  custody  of  them,  (p) 

The  cases  have  been  reviewed  ante  §§  174,  d  aeq. ;  1143,  et  aeq,  7 

§  1190.  The  goods  are  generally  in  the  vendor's  possession  at  the 
time  of  sale,  and  the  modes  by  which  delivery  can  be  where  goods 
effected  are  so  various  as  fully  to  justify  Chancellor  Kent's  Son*o/'?eSdor 
remark, (g)  that  "it  is  difficult  to  select  those  leading  ^^^•otw^t^, 
principles  which  are  sufficient  to  carry  us  safely  through  the  labyrinth 
of  cases  that  overwhelm  and  oppress  this  branch  of  the  law."  Many 
points,  however,  are  free  from  doubt. 

A  delivery  of  the  goods  to  a  common  carrier  for  conveyance  to  the 
buyer  is  such  a  delivery  of  actual  possession  to  the  buyer  d^u^^—  ^ 
through  his  agent,  the  carrier,  as  suffices  to  put  an  end  to  J^SvesS^ 
the  vendor's  lien,  (r)  8  "«"• 

§  1191.  Grenerally,  a  delivery  of  part  of  the  gooda  sold  is  not  equi- 
valent to  a  delivery  of  the  whole,  so  as  to  destroy  the  DeUvory  of 
vendor's  lien.     He  may,  if  he  choose,  give  up  part,  and  SSiveS^"of 
retain  the  rest  and  then  his  lien  will  remain  on  the  part  ^^^** 
retained  in  his  possession  for  the  price  of  the  whok;  but  there  may  be 
circumstances  sufficient  to  show  that  there  was  no  intention  to  separate 
the  part  delivered  from  the  rest,  and  then  the  delivery  of  part  operates 

(p)  Hftnnan  «.  Andenon,  2  Gamp.  244 .  600 ;  Johnaon  v.  Dodgson,  2  M.  A  W. 

Bentall  v.  Burn,  3  K  <Sk  C.  428 ;  Lacking-  fUSS :  Norman  v.  PhUlips,  14  M.  A  W. 

ton  V.  Atherton,  7  M.  A  Q.  360;  Farina  277;  Meredith  v.  Meigh,  2  £.  A  B.  364; 

V,  Home,  16  M.  A  W.  110 ;  Godts  v.  Boee,  22  L.  J.,  Q.  B.  401 ;  Gusack  «.  BobiDson, 

17  C.  B.  229 ;  25  L.  J^  C.  P.  61 ;  Bill  v,  IB.  St  S.  299;  30  L.  J.,  Q.  B.  261 ;  Hart 

Bament,  9  M.  A  W.  36 ;  Lucas  v.  Dorrien,  v.  Bush,  £.,  B.  &  £.  494 ;  27  L.  J^  Q.  B. 

7  Taunt  278 ;  Woodlej  v.  Coventry,  2  H.  271 ;  Smith  v.  Hudson,  6  R  A  S.  431 ;  34 

A  C.  164 ;  32  L.  J.,  £z.  185.  L.  J.,  Q.  B.   145.    But   see  Clarke  v. 

7.  Bullard  v.  Wait,  16  Gray  55 ;  Linton  Hntchins,  14  East  475. 

r.  Butz,  7  Penna.  89.    Where  no  notice  8.  Delivery  to  a  Carrier  Diveata  the 

was  given  of  the  sale  to  the  warehouse-  Vendor's   Lien. — See  ante  {J  517-523. 

man,  the  seller  was  held  to  have  retained  Mason  v.  Hatton,  41   U.   C.  Q.  B.  610, 

his  lien  in  the  case  of  In  re  Batchelder,  2  615.    But  the  seller    may  preserve  his 

Low.  Dec  245,  247.  lien  by  consifipaing  to   himself  or  to  his 

iq)  2  Eeut  510,  (ed.  1873.)  agent    See  "  Beservation  of  the  Jiw  ZHs- 

(r)  Dawes  v.  Pedc,  8  T.  R.  330 ;  Waite  ponendi,**  arUe  i  541,  et  9eq. ;  po8i  {  1226. 

r.  Baker,  2  Ex.  1 ;  Fragano  v.  Long,  4  B.  Seymour  v.  Newton,  105  Mass.  272. 
A  0.  219 ;  Dunlop  r.  Lambert,  6  CI.  A  F. 
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as  a  delivery  of  3e  whole,  and  puts  an  end  to  the  vendor's  posBeasion, 
and  conseqaently  to  his  lien.  The  rule  was  stated  conversely  by  Parke^ 
J.,  in  Dixon  v,  Yates,  {$)  where  he  said  "  that  if  part  be  delivered  with 
intent  to  separate  that  part  from  the  rest,  it  is  not  an  inchoate  delivery 
of  the  whole ; "  and  by  Taanton,  J.,  in  Betts  v.  Gibbons,  (Q  where,  in 
answer  to  coansel  who  maintained  that  a  delivery  of  part  amonnta  to 
a  delivery  of  the  whole,  only  when  circumstances  show  that  it  is  meant 
as  such,  the  learned  judge  said,  '^  No ;  on  the  contrary,  a  partial  de- 
livery is  a  delivery  of  the  whole,  unless  circumstances  show  that  it  is 
not  so  meant ; "  but  these  diota  were  strongly  questioned  by  Pollock, 
C.  B.,  in  Tanner  v.  Soovell,  (u)  and  it  is  submitted  that  the  cases  sap- 
port  the  principle  above  stated,  in  accordance  with  the 
tion^tSSTas    opinion  of  Pollock,  C.  B.    The  point  is  not,  however,  of 

much  practical  importance,  as  it  always  resolves  ij 


into  a  question  of  intention  to  be  determined  by  the  jury  aoooidii^  to 
all  the  facts  and  circumstances  of  the  particular  case. 

§  1192.  In  Slubey  v.  Hey  ward,  (a;)  the  defendants  being  in  possea- 

maimf  9  ^^^°  ^^  ^^^^^  ^^  lading  which  had  been  endorsed  to  them 

Heywwd.  3^  subvcndces  of  a  cargo  of  wheat,  had  ordered  the  vessd 
to  Falmouth,  with  the  consent  of  the  vendor,  and  there  had  began  re- 
ceiving the  cargo  from  the  master,  and  had  already  taken  out  800  bushels, 
when  the  original  vendor  attempted  to  stop  the  further  delivery  because 
his  buyer  had  become  insolvent.  Held,  that  **  the  (ransitua  was  ended 
by  the  delivery  of  the  800  bushels  of  wheat,  which  must  be  taken  to 
be  a  delivery  of  the  whole,  there  appearing  no  intention,  either  pre- 
vious to,  or  at  the  time  of,  delivery  to  separate  part  of  the  cargo  from 
the  rest.'' 

Hammond  «•  Anderson  (y)  followed  in  the  same  court.  It  was  the 
CT.^^,.^  ^  case  of  a  delivery  order  for  all  the  goods  pven  to  the  pur- 
AndMMA.  chaser,  and  possession  taken  by  him  of  part  at  the  wharf- 
inger's premises,  and  a  subsequent  attempt  by  the  vendor  to  stop  de- 
livery of  the  rest. 

It  seems  very  plain  that  in  these  two  cases  there  was  a  delivery  of 
the  whole,  not  because  a  part  was  carried  away,  but  because  the  ven- 
dor's agent  and  bailee  in  each  case  had  attorned  to  the  buyer,  and  be- 
come the  buyer's  bailee.    There  was,  in  the  case  of  the  bill  of  lading, 

(a)  6  B.  A  Ad.  818-84L  (s)  2  H.  BL  604. 

(t)  2  Ad.  A  E.  78.  (y)  1  B.  A  P.  N.  B.  M.    See^  tJm, 

(n)  14  M.  A  W.  28.  Tuslej  v.  Turner,  2  Biog.  N.  a  16L 
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and  of  the  delivery  order,  an  agreement  between  the  vendor,  the 
buyer,  and  the  bailee,  that  the  last-named  Bhould  thenceforth  hold  for 
account  of  the  buyer. 

§  1193.  [Slubey  v.  Hey  ward  and  Hammond  v.  Anderson  were  ex- 
plained in  this  way  by  Brett,  L.  J.,  in  Ex  parte  Cooper,  (z)  j^  ^^^^  ^^ 
and  do  not,  therefore,  form  exceptions  to  the  general  rule,  JJJSSn^to 
that  in  the  absence  of  eoidenoe  to  the  contrary  it  is  to  be  as-  d6ii?2?:J^' 
Bumed  that  the  delivery  of  a  part  of  the  goods  is  intended  SSi^^SdS?** 
to  operate  only  as  a  delivery  of  that  part  and  not  of  the  jjjj^"'**^ 
whole.J  ^ 

In  Bunney  v.  Poyntz,  (a)  the  vendee  of  a  parcel  of  hay  asked  the 
vendor's  permission  to  take  a  part,  and  this  was  granted,  ^q^^ 
and  it  was  held  not  to  be  a  delivery  of  the  whole.  Poynu. 

So  in  Dixon  v.  Yates,  (6)  the  delivery   by    tlie   vendor  of    two 
puncheons  of  rum  out  of  a  larger  quantity  was  held  not  jjj^^^  ^ 
to  be  a  delivery  of  the  whole,  the  vendor  having  refused  ^•***- 
a  delivery  order  for  the  whole. 

In  Simmons  v.  Swift,  (o)  the  delivery  of  part  of  a  stack   of  bark 
was  held  not  to  be  a  delivery  of  the  whole,  but  the  decis-  gj,nmoii«» 
ion  was  on  the  ground  that  the  sale  was  by  weight,  and  ^^'^' 
the  part  remaining  had  not  been  weighed,  (d) 

§  1194.  In  Miles  v.  Gk)rton,(e)  the  vendors  sold  a  parcel  of  hops 
consisting  of  two  kinds,  twelve  pockets  of  one,  and  ten  ^m^^, 
pockets  of  the  other.  They  rendered  one  invoice  for  the  ^*«*<»- 
whole,  which  expressed  that  the  goods  remained  at  rent  for  account  of 
the  buyer.  A  bill  of  exchange  was  given  in  payment.  The  buyer 
sold  the  ten  pockets  of  one  kind,  and  they  were  delivered  to  his  sub- 
vendee.  He  afterwards  became  bankrupt,  his  acceptance  was  not  paid, 
and  his  assignees  brought  trover  against  the  vendors  for  the  twelve 
pockets  remaining  on  hand.  Follett,  for  the  plaintifi,  declined  to  con- 
tend that  a  vendor  loses  his  lien  by  merely  delivering  part ;  and  he 

(f)  11  Gil.  O.  68,  G.  A.,  at  p.  74.    See,  retain  his  lien    for  the   whole   of    his 

also,  the  obeenrations  on  these  cases  by  freight  and  chaiges  on  the  residue.    Potts 

Bramwell,  L.  J ,  in  Ex  parte  Falk,  14  Gh.  v.  N.  Y.  &  N.  E.  B.  R,  181  Mass.  465. 
D.  446,  a  A.,  at  p.  465.    £z  parte  Gooper        (a)  4  B.  A  Ad.  568. 
and  Ex  parte    Falk   are  noticed  pott,        (6)  5  B.  &  Ad.  313. 
chapter  on  Stoppage  in  IVansitu.  (c)  5  B.  A  G.  857. 

9.  Haskell  v.  Bice,  11  Graj  240 ;  Buck-        {d)  See  Hanson  v.  Meyer,  6  Esst  614. 
ley  V.  Famiss,  17  Wend.  604.    A  carrier        (e)  2  Gr.  ^  M.  504 ;  and  see  Qrice  v. 

may  deliver  part  of  a  lot  of  goods  and  yet  Richardson,  3  App.  Gas.  319. 
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admitted  the  rale  to  be  that  a  part  deliveiy  on!/  operates  as  a  oon- 
structive  deliveiy  of  the  whole  when  so  intended,  bat  he  insisted  that 
the  intention  was  to  deliver  the  whole.  It  was  held  by  all  the  judges 
that  the  delivery  of  part  did  not  oonstitate  delivery  of  the  whole,  and 
Harman  v.  Anderson  was  distingaidhed  on  the  groand  that  the  goods 
were  ia  the  possession  of  a  third  person,  Bayley,  B.,  saying  :  ''  Where 
the  goods  are  in  the  hands  of  a  third  person,  sach  third  person  be- 
comes by  the  delivery  order  the  agent  of  the  vendee  instead  of  the 
vendor,  and  it  may  then  well  be  said  that  the  warehoase  is  the  ware- 
house of  the  vendee  as  between  him  and  the  vendor.  I  do  not  think 
that  the  payment  of  warehouse  reat  to  the  vendor  has  the  effect  of  a 
constructive  delivery  of  the  whole  in  a  case  where  the  goods  remain  in 
the  possession  of  the  vendor." 

§  1196.  In  Tanner  v.  Scovill,  (/)  the  facts  were  that  one  McLangh- 
i^umerv.Soo-  ^  bought  of  Boutcher  &  Co.  certain  goods  on  board  of 
^^^-  a  vessel  lying  at  a  wharf  of  defendants,  and  the  vendore 

gave  an  order  for  the  delivery  to  McLaughlin,  addressed  to  the  de- 
fendants, in  the  following  terms :  ^*  Please  weigh  and  deliver  to  Mr* 
McLaughlin  48  bales  glue  pieces."  The  defendants,  on  receipt  of  the 
order,  weighed  and  sent  a  return  of  the  weight  to  Boutcher  &  Co.,  who 
thereupon  made  an  invoice,  which  they  sent  to  McLaughlin,  showing 
the  price  to  amount  to  £168  Is.  6c2.  About  a  month  later,  the  defend- 
ants delivered  five  of  these  bales  to  a  subvendee  of  McLaughlin  oo 
the  latter's  order.  Other  vessels  arrived  with  further  goods,  whidi 
were  treated  in  the  same  way,  by  handing  delivery  orders  to  the  buyer, 
and  by  having  the  goods  weighed,  and  invoices  sent  to  him.  Bat  no 
transfer  of  any  of  the  goods  was  made  on  the  defendant's  books  to 
McLaughlin,  nor  any  rent  charged  to  him.  Another  partial  delivery 
was  made  to  a  subvendee  of  McLaughlin,  and  the  vendors  then  noti- 
fied the  defendants  to  make  no  further  deliveries,  McLaughlin  having 
failed  to  make  them  a  payment  according  to  promise,  and  being  then 
in  debt  to  them  about  £700.  McLaughlin  afterwards  became  bank- 
rupt; and  his  assignees  brought  this  action  in  trover  against  the  defend- 
ants. There  was  evidence  at  the  trial  in  relation  to  some  objection 
made  by  McLaughlin  to  the  weights.     Hdd,  first,' that  the  evidence 

(/)  14  M.  A  W.  28.    See,  also,  Jones  v.  Ede,  1  B.  A  C.  181 ;  Bolton  o.  Lahok 

V.  Jones,  8  M.  A  W.  431 ;  Whitehead  v.  shire  and  Yorkshire  Bailwaj  Co.,  f «.  &^ 

Anderson,  9  M.  A  W.  518 ;  Wentworth  1  C.  P.  431 ;  86  L.  J.,  C  P.  137. 
0.  Outhwaite,  10  M.  A  W.  436  ;  Crawshay 


into 

as  bailee 
of  vendor. 
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failed  to  show  that  the  defendants  had  agreed  to  become  bailees  for 
the  buyer ;  and  secondly,  that  the  delivery  of  the  part  removed  from 
the  wharf  was  not  intended  to  be,  and  did  not  operate  as,  a  delivery 
of  the  whole,  bat  was  a  separation  for  the  purpose  of  that  part  only^ 
leaving  all  the  rest  in  statu  quo. 

No  case  has  been  met  with  where  the  delivery  of  part  has  been  held 
to  constitute  a  delivery  of  the  remainder  when  kept  in  the 

,  1      /   \  No  ease  where 

vendors  own  custody,  (g)  delivery  of 

•^    ^*''  ,  ,  what  remained 

§  1196.  A  delivery  of  fi^oods  sufficient  to  divest  the  lien  in  vendors 

"  i^  o  ^  u^ii  custody  is 

is  not  effected  by  the  mere  marking  them  in  the  buyer's  «ffectef  by  pre- 

•^  o  J  vlous  dehvery 

name,  or  setting  them  aside,  (A)  or  boxing  them  up  by  the  ^^  ^**^ 
purchaser's  orders,  and  putting  his  name  on  them,  (t)  so  Eflbctofmark- 
long  as  the  vendor  holds  the  goods,  and  has  not  agreed  to  put^^s^em  ' 
give  credit  on  them.  ^ 

§  1197.  On  the  same  principle  which  permits  the  vendor  to  remair 
in  custody  of  the  goods  in  the  changed  character  of  bailee  ^^  y^ 

for  the  purchaser,  it  would  seem  that  the  buyer  may  be  Jf^^' 
let  into  possession  of  the  goods  for  a  special  purpose,  or 
in  a  different  character  from  that  of  buyer.  Thus,  A  might  refuse  to 
deliver  a  horse  sold  to  B,  qaa  purchaser,  but  lend  it  to  him  for  a  day 
or  a  week :  (k)  might  sell  his  horse  to  the  stable  keeper,  who  already 
has  the  horse  at  livery,  and  stipulate  that  the  buyer's  possession  should 
continue  that  of  bailee,  until  payment  of  the  price.  So  in  one  case 
where  a  watch  was  transferred  by  the  master  of  a  vessel  to  the  owners 
as  pledgees,  and  they  then  lent  the  watch  to  the  pawnor,  it  was  held 
that  the  pawnor  possessed  as  agent  of  the  pawnees,  and  that  they  could 
recover  the  watch  in  trover  against  third  persons,  to  whom  the  pawnor 
had  pledged  it  a  second  time,  (t) 

§  1198.  If  the  vendor  consent  to  give  delivery  to  the  buyer,  only 
on  a  condition,  it  is  of  course  incumbent  on  the  buyer  to  conditional  de- 
perform  the  condition  before  he  can  claim  the  possession.  ^^^«^- 
As  where  a  vendor  gave  the  buyer  an  order  for  goods  lying  in  a 
bonded  warehouse,  with  the  understanding  that  the  buyer  was  to  pay 

-    (g)  See  Lord  Ell^boroogh's  remarks  mons  v.  Swift,  5  B.  &  C.  867 ;  Townlej  v. 

in  Pajne  v.  Shadbolt,  1  Gamp.  427 ;  and  Crump,  4  Ad.  A  E.  58 ;  Proctor  v.  Jones,  2 

as  to  effect  of  partial  delivery  on  the  car-  C.  A  P.  532. 

rier's  lien,  see  Moeller  v.  Yonng,  5  E.  A        (t)  Boulter  v.  Amott,  1  C.  A  M.  333. 
B.  7 ;  24  L.  J.,  Q.  B.  217 ;  25  L.  J.,  Q.  B.        (*)  Tempest  v.  Fitsgerald,  3  B.  A  Ad. 

94.  680 ;  Marvin  v  Wallace,  6  E.  A  B.  726 ; 

(A)  Gk)odaIl  V.  Skelton,  2  H.  Bl.  316 ;  25  L.  J.,  Q.  B.  369. 
Bizon  9.  Yates,  5  B.  A  Ad.  313 ;  Sim-        (/)  Reeves  v.  Capper,  5  Biog.  N.  C.  136. 
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the  duties^  it  was  held  that  on  the  buyer's  insolvency^  his  assignees 
could  not  take  possession  of  the  goods  without  refunding  the  daties 
which  the  vendor  had  advanced  on  default  of  the  buyer,  (m)  So,  also, 
if  anything  is  to  be  done  to  the  goods  before  delivery,  as  in  Hanson 
V.  Meyer  (n)  (where  the  goods  were  to  be  weighea;,  and  the  casea(o) 
decided  on  its  authority. 

§  1199.  It  is  now  necessary  to  examine  the  question  as  to  the  efled 
oeiiyery  by  ^"  ^^^  Vendor's  lien,  of  *he  transfer  and  endorsement  to 
^jj^^^  the  buyer  of  the  instruments  known  in  commeroe  as 
^^^'  documents  of  title.     The  statutory  law  will  first  be  re- 

ferred to,  and  it  consists  of  the  enactments  known  as  the  Factors'  Acts, 
The  Bills  of  Lading  Act,  The  L^l  Quays'  Act  for  the  port  of  Lon- 
don, and  the  Sufferance  Wharves'  Act,  also  for  the  port  of  London. 

The  Factors'  Acts,  1823  to  1877,  namely,  the  4  Geo.  IV.,  c.  83,  6 

Factors'  Ad.  ^^  ^^^  ^-  ^^f  ^  ^^^  ^  ^'^^^'f  ^'  39,  and  40  and  41  Vict., 
(laa)'^'**"*^  c.  39,  are  intended  to  afford  security  to  persons  dealing 
(1^'  ^^""^  "  With  factors.  The  act  5  and  6  Vict.,  c.  39,  provides  sub- 
LmimT'     Btantially  as  follows : 

J?8?(i^.)^'  By  the  1st  section,  that  any  agent  entrusted  with  the 
Agenten-  possessiou  of  goods,  OT  of  the  documemU  of  tUk  to  ffoodk^ 
poesesaion  shall  be  deemed  and  taken  to  he  the  owner  of  guch  goods 
"**''  ^  and  documents,  so  fkr  as  to  give  validity  to  any  contract 

or  agreement  by  way  of  pledge,  lien  or  security,  bona  fide  made  by 
any  person  with  such  agent  so  entrusted  as  aforesaid,  as  well  for  any 
Both  for  origi-  Original  loan,  advance,  or  payment  made  upon  the  se- 
Snutoff  ad^  curity  of  such  goods  or  documents,  as  also  for  any  further 
ranoe.  q,.  oontiuuiug  advaucc  in  respect  thereof,  and  that  such 

contract  or  agreement  shall  be  binding  upon  and  good  against  the 
owner  of  such  goods,  and  all  persons  interested  therein,  notwithstand* 
Notwith-  ^S  the  person  claiming  such  pledge  or  lien  may  have  had 

^u^^  notice  that  the  person  with  whom  such  contract  or  agree- 

•flfenoy.  mcut  is  made  is  only  an  agent. 

§  1200.  By  the  2d  section  it  is  enacted,  that  where  any  such  con- 
Bonajidt  tract  or  agreement  for  pledge,  lien  or  security,  shall  be 

BoouritiM.  made  in  consideration  of  the  delivery  or  transfer  to  such 

agent  of  any  other  goods  or  merchandise  or  document  of  title  or  ne* 

(m)  Winks  «.  Haasall,  9  fi.  <&  C.  872.        Busk  v.  Dairis,  2  M.  &  S.  396 ;  Sheplej  tk 
(n)  6  East  614.  Davis,  5  Taunt.  617 ;  and  see  Swanwick 

(o)  Wallace  v.  Breeds,  13  East  522;    v.  Sothem,  9  Ad.  &  K  895. 
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gotiable  seoarity^  upon  which  the  person  so  delivering  up  the  same  had 
at  the  time  a  valid  and  available  lien,  and  security  for,  or  in  respect 
of  a  previous  advance,  by  virtue  of  some  contract  or  agreement  made 
with  such  agent,  such  contract  or  agreement,  if  b<ma  fde  on  the  part 
of  the  penibn  with  whom  the  same  may  be  made,  shall  be  deemed  to 
be  a  contract  made  in  consideration  of  an  advance,  within  the  true  in- 
tent and  meaning  of  this  act,  and  shall  be  as  valid  and  effectual,  to 
all  intents  and  purposes,  and  to  the  same  extent,  as  if  the  considera* 
tion  for  the  same  had  been  a  bona  fide  present  advance  of  money,  pro- 
vided that  the  lien  so  acquired  shall  not  exceed  in  amount  the  value  of 
whatever  may  be  delivered  up  or  exchanged. 

§  1201.  By  the  3d  section  it  is  provided,  '^  That  this  act,  and  every 
matter  and  thine  herein  contained,  shall  be  deemed  and  Tranaaotiona 

"»w^  bo  OOlMft 

construed  to  give  validity  to  such  contracts  and  agree-  Mo- 
menta only,  and  to  protect  only  such  loans,  advances  and  exchanges,  as 
shall  be  made  bona  fide^eaid  without  notice  thiat  the  agent  making  such 
contracts  or  agreements  as  aforesaid  has  not  authority  to  make  the  same, 
or  is  acting  mala  fide  in  respect  thereof  against  the  owner  of  such 
goods  and  merchandise ;  and  nothing  herein  shall  be  construed  to  ex- 
tend to  or  protect  any  lien  or  pledge  for  or  in  respect  of  any  antece- 
dent debt  (o)  owing  from  any  agent  to  any  person  with  or  ^^tooedent 
to  whom  such  lien  or  pledge  shall  be  given,  nor  to  au-  ^^^**^' 
thorixe  any  agent  entrusted  as  aforesaid,  in  deviating  from  any  express 
orders  or  authority  received  from  the  owner,  but  that  for  the  purpose 
and  to  the  intent  of  protecting  all  such  bona  fide  loans,  advances,  and 
exchanges  as  aforesaid  (though  made  with  notice  of  such  agent  not 
being  the  owner,  but  without  any  notice  of  the  agent's  acting  without 
authority),  and  to  no  further  or  other  intent  or  purpose,  such  contract 
or  agreement  as  aforesaid  shall  be  binding  on  the  owner  and  all  other 
persons  interested  in  such  goods." 

§  1202.  By  the  4th  section,  a  ''  document  of  title''  is  stated  to  mean 
"  any  bill  of  lading  ^  India  warranty  dock  warranty  ware- 
hou8e-keeper^8  oeriificaUy  warranty  or  order  far  the  delivery  **  dooument  of 
of  goodsy  or  any  other  document  used  in  the  ordinary 
course  of  business  as  proof  of  the  posaeasion  or  control  of  goods,  or 

(o)  This  most  be  taken  subject  to  6  the  goods ;  and  see  Jewan  v.  Whitworth 

Geo.  4,  c.  94,  {  8,  bj  which  a  pledge  by  a  2  £q.  692;  and  Macnee  v.  Gont,  4  £q 

fSMstor  for  an  antecedent  debt  stands  Rood  315. 
to  the  amount  of  the  factor's  interest  in 


1038  BBEACH  OF  TH£  OONTBAOT.  [BOOK  Y. 

authorizing  or  purporting  to  authorize,  either  by  endorsement  or  bj 
delivery,  the  possessor  of  such  document  to  transfer  or  receive  goods 
thereby  representedJ^  (jp) 

§  1203.  The  same  section  defines  an  "  agent"  as  '^  entrusted/'  whether 
i^^nji^m^  ^  he  has  the  goods  or  documents  in  his  actual  custody,  or 
<ntnii4nMini.      ^^j  jp^  ^gj^j  ^y  any  Other  person  subject  to  his  oootrol, 

or  for  him  or  on  his  behalf;  and  provides  that,  where  any  loan  or. 
advance  shall  be  bona  fde  made  to  any  agent  entrusted  with  and  in 
AdTanot  pos86ssion  of  any  such  goods  or  documents  of  tide,  on  the 

1^^i;S^ci  ^^  ^^  ^^7  contract  or  agreement  in  writing,  to  oons^n, 
jg^^of  deposit,  transfer,  or  deliver  them,  and  they  shall  acCnally 
go^baAoQ  y^  received  by  the  person  making  such  loan  or  advance, 
Sf  w^S^to  without  notice  that  such  agent  was  not  authorised  te  make 
such  pledge  or  security,  every  such  loan  or  advance  shall 
be  deemed  and  taken  to  be  a  loan  or  advance  on  the  security  of  such 
goods  or  documents  of  title,  though  not  actually  received  by  the  person 
making  such  loan  or  advance  till  the  period  subsequent  thereto,  {q) 

§  1204.  The  4th  section  further  provides  that  any  payment  made. 
Definition  of  whether  by  money  or  bills  of  exchange,  or  other  n^oti- 
Agent  in  ^^^^  security,  shall  be  an  advance :  and  that  the  ag^it  in 

g^^MOMd  to  possession  of  such  goods  or  docwneiUa  shall  be  taken  to 
^H^imSf         ^&ve  been  entrusted  with  them  by  the  owner,  unless  the 

anle00oc 


anie00  con        contrary  can  be  shown  in  evidence,  (r) 


(p)  The  Stamp  Act,  1870,  ({{  87-92,)  where  a  factor  obtained  an  advance  on  a 

requires  delivery  orders  and  warrants  for  Saturday ,  upon  promising  to  deposit  dock 

goods  to  be  stamped,  and  contains  a  defi-  warrants  to  cover  the  advance.    The  dock 

nition  of  those  instruments.  warrants  were  not  then  in  existence,  but 

(q)  As  to  these  last  words  there  is  a  were  afterwards  made  out  and  deposited 

dictum  of  Lord  Hatherlej  (then  Wood,  on  the  Monday,    The  goods  represented 

V.  C.,)  in  Portalis  v.  Tetley,  L.  B.,  5  Eq,,  bj  the  dock  warrants  were  in  dock  on  ibe 

at  p.  148,  that  thej  were  meant  to  apply  Saturda^fy  consigned  lo  the  factor  who  held 

to  "  the  case  where  the  &ctor  being  ad-  bills  of  lading  for  them.    The  question 

vised  that  goods  are  coming  forward  to  was  not  properly  raised  on  the  pleadings, 

him,  agrees  that  as  soon  as  he  gets  them,  but  the    court    intimated  their  opinion 

and  as  soon  as  the  bills  of  lading  come  to  that  this  was  the  real  question  between 

hand,  he  will  pledge  them."     The  point  the  parties,  and  that  such  a  transaction 

was  again  raised  but  not  decided  in  Cole  was  not  protected  by  the  then  Factors'  Ace, 

V.  The  North  Western  Bank,  L.  R,  9  G.  6  Oeo.  TV.,  c.  94,  {  2,  because  the  factor  was 

P.  470.    See  per  Coleridge^  C.  J.,  at  pp.  not  entnuted  with  and  tn  pouession  q^  tJke 

486,  487.    The  editors  submit,  although  warranta  at  the  time  of  the  advance,  and 

with  diffidence,  that  these  words  were  leave  was  given  to  amend  the  pleadings^ 

meant  to  apply  to  such  a  state  of  facts  as  (r)  Baines  «.  Swainaon,  pott  {  1220. 
arose  in  Bonzi  r.  Stewart,  4  M.  d^  G.  295, 
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The  antecedent  act  ol^  Geo.  IV,,  c.  94,  provided  in  the  JyJJJJ^^ 
2d  Bection,  that  the  poesession  of  these  documents  of  title 
should  suffice  ^'  to  give  validity  to  any  sale  or  disposition  of  the  goods,'' 
by  the  factor,  and  the  amending  act  during  the  reign  of  her  Majesty 
was  intended  to  extend  the  powers  of  factors,  to  increase  the  security  of 
those  dealing  with  them,  and  to  meet  decisions  in  which,  by  the  strin- 
gent construction  of  the  courts,  («)  cases  supposed  to  be  within  the 
former  statutes  had  been  excluded.  These  purposes  are  stated  in  the 
preamble. 

§  1205.  [By  the  Factors'  Act,  1877  (40  and  41  Vict.,  c.  j^^„.  j^ 
39,)  it  is  provided  substantially  as  follows : —  ^*^- 

By  the  2d  section,  that  where  any  agent  has  been  entrusted  with  and 
<x>ntinue8  in  the  possession  of  anygoods  or  documents  of  title  to  goods 
within  the  meaning  of  the  previous  acts,  as  amended  by  that  act,  any 
revocation  of  his  entrustment  or  agency  shall  not  affect 
the  rights  of  any  other  person  who,  vriihoui  notice  of  such  cation ofra- 
r«tx)oa^ion,  purchases  such  goods  or  makes  advances  upon 
the  faith  or  security  of  such  goods  or  documents. 

This  alters  the  law  as  laid  down  in  Fuentes  o.  Montis,  if)  pod  §  1220. 

By  the  3d  section,  that  where  any  goods  have  been  sold,  and  (he 
vendor  or  any  person  on  his  behalf  oonUntiea  or  is  in  posses-  vendor  oon- 
wm  of  the  doouments  of  title  thereto^  any  sale,  pledge,  or  ^Swn&on  to 
other  disposition  of  the  goods  or  documents,  made  by  such  pe^°^^  ' 
vendor,  or  any  person  or  agent  entrusted  by  the  vendor  •"*'''***^- 
with  the  goods  or  documents,  shall  be  as  ef^tual  as  if  such  vendor  or 
person  were  an  agent  entnuted  by  the  vendee  with  the  goods  or  docu- 
ments within  the  meaning  of  the  previous  acts,  as  amended  by  that 
act,  provided  that  the  person  to  whom  the  sale  or  pledge  is  made  has 
not  notice  that  the  goods  have  been  previously  sold. 

This  alters  the  law  as  laid  down  in  the  cases  of  Johnson  v.  The 
Credit  Lyonnais  Company  and  Johnson  v.  Blumenthal,  (u)  which  came 
before  the  courts  immediately  before  the  passing  of  the  act 

(«)  The  most  important  of  these  deci-  (u)  2  G.  P.  D.  224 ;  afil  on  appeal,  3  C. 

siDns  were  Evans  v.  Trueman,  1  Moo.  &  P.  D.  32.    Cockburn,  G.  J.,  at  p.  36,  in 

B.  10 ;  Taylor  v,  Kymer,  3  B.  &  Ad.  320 ;  delivering  his  judgment  in  the  Gourt  of 

Fletcher  v.  Heath,  7  B.  &  G.  517 ;  Phillips  Appeal,  refers  to  this  section  of  the  act 

«.  Huth,  6M.  <b  W.  572;9  M.&W.  647;  which    had    received  the    royal    assent 

Bonzi  V,  Stewart,  4  M.  &  G.  295.  pending  the  appeal.    The  act  is  not  retro- 

(t)  L.  B.,  3  G.  P,  268 ;  aff.  in  Ex.  Gh.,  spective  in  itB  operation  ({  6.) 
4  G.  P.  93. 
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§  1206.  By  the  4th  section,  that  where  any  goods  have  been  sold  or 
And  to  aiao  Contracted  to  be  sold,  and  the  vendee  or  any  permm  on  hig 
injii^iMmrinn'  f>^^f  obtains  the  possession  of  the  documents  of  tUIe  thereto 
from  the  vendor  or  his  agents^  any  sale  or  pledge  of  such 
goods,  or  documents  by  such  vendee  so  in  possession,  or  by  any  other 
person  or  agent  entrusted  by  the  vendee  with  the  documents  within 
the  meaning  of  the  acts,  shall  be  as  effectual  as  if  such  vendee  or  otlier 
person  were  an  agent  entrusted  by  the  vendor  with  the  documents  within 
the  meaning  of  the  previous  acts,  as  amended  by  that  act,  provided 
the  person  to  whom  the  sale  or  pledge  is  made  has  not  notice  of  any 
lien  or  other  right  of  the  vendor  in  respect  of  the  goods. 

This  alters  the  law  as  laid  down  in  the  cases  of  Jenkyns  v.  Up- 
borne, (x)  and  Van  Casteel  v.  Booker,  (y) 

§  1207.  By  the  6th  section,  that  where  any  document  of  title  to 
Eflboi  of  trans-  go^ds  hss  bccu  lowfuUy  cudorsed  or  otherwise  transferred 
oTuue^^^^na-  ^  ^"7  P^rsou  OS  a  Vendee  or  owner  of  the  goods,  and  such 
^^'  person  transfers  such  document  by  endorsement  (or  by  de- 

livery where  the  document  is  by  custom,  or  by  its  express  terms  trans- 
ferable by  delivery,  or  makes  the  goods  deliverable  to  the  bearer)  to  a 
person  who  takes  the  same  bona  fide  and  for  valuable  consideration, 
the  last-mentioned  transfer  shall  have  the  same  effed  for  defeating  cmy 
vendor^s  lien  or  right  of  stoppage  in  transitu^  as  the  transfer  of  a  bill  of 
lading  has  for  defeating  the  right  of  stoppage  in  transitu. 

The  effect  of  this  section  is  to  assimilate  all  documents  of  title  when 
in  the  hands  of  a  bona  fide  transferee  for  value  from  the  original  pnr- 
diaser,  that  is  to  say,  documents  of  title  as  defined  by  the  previous  act 
(6  and  6  Vict.,  c.  39,  §  4,)  (a)  to  bills  of  lading  for  the  purposes  men- 
tioned in  the  section,  viz.,  of  defeating  the  vendor's  lien  or  his  right 
of  stoppage  in  transitu.  It  thus,  to  some  extent,  gives  eflect  to  the 
remarks  of  Mr.  Benjamin  in  the  earlier  editions  of  this  work,  and  is 
in  accordance  with  the  understanding  of  London  merchants  with  re- 
gard to  these  documents,  seapost  §§  1216-1217.  (a)] 
Deddons  un-  §  1208.  Under  the  Factors'  Acts  it  has  been  decided — 
dmrFaoton*  jg^.^  That  a  factor  may  lawfully  consign  the  goods  con 

signed  to  him  to  another  factor  and  obtain  an  advance  on 
them,  (6)  and, 

(x)  7  M.  A  Q.  678,  699;  S.  0^  8  Soott  (6)  Navulshaw  v.  Brownrigg,  21  L.  J^ 

N.  R.  606.  Ch.  57 ;  8.  C,  1  Sim.  (N.  S.)  573;  2  De 

(y)  2  Ex.  691 ;  a  a,  18  L.  J.,  Ex.  9.  G.,  M.  A  G.  441,  where  an  elaborate  judg- 

(a)  Ante  i  1202.  ment  of   Lord  St  Leonards    opon  the 
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2ud]7y  That  the  factor's  authority  is  not  exhaastecl  by  the  first 
pledge  made  of  the  goods,  but  that  he  may  lawfully  obtain  a  second 
advance  from  a  different  person  by  a  pledge  of  the  surplus  remaining 
after  satisfying  the  holder  of  the  first  pledge,  (c) 

§  1209.  By  the  9  and  10  Vict.,  c.  399,  entitled  "An  Act  for  the 
Regulation  of  the  Legal  Quays  within  the  Port  of  Lon-  gundiovict., 
don,"  and  the  11  and  12  Vict.,  c.  18,  entitled  "An  Act  ^«»- 
for  the  Regulation  of  certain  Sufferance  Wharves  in  the  lSSoS"*^' *" 
Port  of  London,"  (d)  regulations  are  provided  for  the  un-  uandia  via., 
loading  of  ships  in  the  port  of  London,  into  warehouses, 
at  the  wharves,  whenever  the  owner  of  the  goods  fails  to  w£umta» 
make  entry  at  the  custom-house  within  forty-eight  hoars  ^"****" 
after  due  report,  and  for  the  preservation  of  the  lien  of  the  shipowner 
for  the  freight,  and  the  statutes  also  provide  as  follows :  "  and  the  said 
wharfinger,  his  servants  and  agents  are  hereby  required,  upon  due  no^ 
tice  in  writing  in  that  behalf  given  by  such  master,  or  owner  or  other 
person  aforesaid,  to  the  said  wharfinger,  or  left  for  him  at  his  o£Sce  or 
counting-house  for  the  time  being,  to  detain  such  goods  in  the  ware- 
house of  the  said  wharfinger,  until  the  freight  to  which  the  same  shall 
be  subject  as  aforesaid  shall  be  duly  paid,  together  with  the  wharfage, 
rent,  and  other  charges  to  which  the  same  shall  have  become  subject 
and  liable.''  (Sect.  4.)  "  Provided  always  and  be  it  enacted,  that  no 
such  notice  as  hereinbefore  mentioned  to  detain  any  goods  for  payment 
of  freight  shall  be  available  unless  the  same  be  given  or  left  as  herein- 
before provided,  before  the  issue  by  the  said  wharfinger  of  the  warrant 
for  the  delivery  of  the  same  gooda^  or  an  order  given  by  the  importer ^ 
proprietor  or  consignee,  or  his  agent,  to  and  accepted  by  the  wharfinger 
for  the  delivery  of  the  same:  but  nothing  herein  contained  shall  author- 
ize any  wharfinger  to  deliver  or  issue  any  warrant,  or  accept  any  order 
for  the  delivery  of  any  goods  which  shall  be  subject  to  a  lien  for 
freight,  and  in  respect  of  which  such  notice  in  writing  as  aforesaid  to 
detain  the  same  for  freight  shall  have  been  given,  until  the  importer, 
proprietor,  or  consignee  of  such  goods  shall  have  produced  a  with- 
drawal in  writing  of  the  order  of  stoppage  for  freight  from  the  owner 
or  master  of  the  ship  from  or  out  of  which  such  goods  shall  have  been 

voiding  and  efiect  of  the  earlier  statates  among  the  local  acta,  are  declared  by  a 

will  be  found.  clause  annexed  to  each  to  be  paUic  acta,^ 

(e)  Portalia  v.  Tetley,  5  Eq.  140.  that  are  to  be  judicially  noticed, 

(d)  These  two  acts,  although  published 

3u 
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landed,  or  his  broker  or  agent,  and  which  order  of  withdrawal  the  said 
master  or  owner  is  hereby  required  to  give,  on  payment  or  tender  of 
the  freight  to  which  the  goods  shall  be  liable/'  (Sect  5.)  It  will  be 
remarked  that  in  these  acts,  the  wharfinger's  warrant  for  the  delivery 
of  the  goods  is  treated  as  equivalent  to  an  axxepted  delivery  order. 

§  1210.  The  next  statute  to  be  referred  to  in  this  connection  is  the 
uandi9  vioi.  "^^^^  ^^  Ladiug  Act,  18  and  19  Vict,  a  111,  which  after 
«.  lu.  reciting  in  the  preamble,  that  "  by  the  custom  of  mer- 

chauts,  a  bill  of  lading  of  goods  being  transferable  by  endorsement, 
Buisof  ^^  property  in  the  goods  may  thereby  pass  to  the  en- 

^'^^^  ^^-  dorsee,  but  nevertheless  all  rights  in  respect  of  the  contract 
contained  in  the  bill  of  lading  continue  in  the  original  shipper  or 
owner,"  proceeds  to  enact  by  the  Ist  section,  that  ^' every  consignee  (e) 
of  goods  named  in  a  bill  of  lading,  and  every  endorsee  of  a  bill  of 
lading  to  whom  the  goods  therein  mentioned  shall  pass,  upon  or  by 
reason  of  such  consignment  or  endorsement,  shall  have  transferred  to 
and  vested  in  him  all  rights  of  suit,  and  be  subject  to  the  same  lia- 
bilities in  respect  of  such  goods,  as  if  the  contract  contained  in  the  bill 
of  lading  had  been  made  with  himself."  (/) 

The  forgoing,  together  with  such  similar  provisions  as  are  found 
in  the  acts  incorporating  the  several  dock  companies,  being  the  only 
statutory  law  on  the  subject  of  delivery  by  indioia  of  title,  these 
different  commercial  instruments  will  now  be  considered  separately. 

§  1211.  Bills  of  lading  by  the  law-merchant  are  representatives  of 
mtiBof  ^'^^  property  for  which  they  have  been  given,  and  the  en- 

u£u«'«ad'  dorsement  and  delivery  of  a  bill  of  lading  transfers  the 
^'^^  property  from  the  vendor  to  the  vendee ;  is  a  complete  legal 

delivery  of  the  goods;  diveda  the  vendar^a  lien;  and  has  now  by  the 
statute  just  quoted  the  further  effect  of  vesting  in  the  vendee  all  the 
vendor's  rights  of  action  against  the  ship,  master  and  owner.  But  thoogli 
the  vendor's  lien  is  thus  divested  by  reason  of  the  complete  delivery 
of  the  indma  of  property,  he  may,  if  the  goods  have  not  yet  reached 
the  actual  possession  of  the  buyer,  and  if  no  third  person  has  acquired 
rights  by  obtaining  a  transfer  of  the  bill  of  lading  from  the  buyer, 

(e)  A  bonsignee  who  retains  the  bill  of  Freedom,"  L.  B.,  3  P.  C.  694,  that  under 

lading  for  goods,  but  has  parted  with  the  the  above  statute  the  transferee  of  a  bill 

beneficial  interest  in  them,  is  still  a  "  oon-  of  lading  might  sue  in  his  p«ii  name  lor 

signee"  within  the  meaning  of  the  act.  damage  to  the  goods  under  tlie  6th  section 

Powler  V.  Knoop,  4  Q.  B.  D.  299,  C.  A.  of  the  Admiralty  Act,  1861, 24  Vict.,  c  10 

(/)  It  was  decided  in  the  case  of  ''The 
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intercept  the  goods  in  the  event  of  the  buyer's  insolvency  before  pay- 
ment, by  the  exercise  of  the  right  of  stoppage  in  transitu.  These 
principles  in  relation  to  the  effect  of  a  bill  of  lading  were  first  con- 
clusively established  in  the  great  leading  case  of  Lickbarrow  t;. 
Maso^  (ff)  on  the  authority  of  which  very  numerous  decisions  have 
since  been  made,  and  will  be  found  collected  in  Smith's  Leading 
Cases,  (g)    On  this  made  of  delivery  the  law  is  free  from  doubt.  10 

The   law  in  relation  to  bills  of  lading  is  more  fully  discussed  pod^ 
in  the  chapter  on  Stoppage  in  transitu, 

§  1212.  In  regard  to  delivery  orders  there  is  also  little  room  for  con- 
troversy, where  by  the0e  words  are  meant  orders  given  by  ueuvwy 
the  vendor  on  a  bailee  who  holds  possession  as  agent  of  <^®"- 
the  vendor.    The  decisions  which  settle  that  in  such  cases  the  deliv- 
ery is  not  complete  until  the  bailee  attorns  to  the  buyer,  and  thus  be- 
comes the  latter's  agent  as  custodian  of  the  goods,  have  been   re- 
viewed, (h)    It  was  also  decided  in  M'Ewan  v.  Smith,  (i) 
and  Gri£Sths  v.  Perry,  {k)  that  such  a  delivery  order  dif- 
ffered  in  effect  from  a  bill  of  lading :  that  the  endorsement  of  it  by 
a  vendee  to  a  subvendee  was  unavailing  to  oust  the  possession  of  the 
original  vendor,  and  that  his  lien  remained  unaffected  when  neither 
the  first  buyer  nor  the  subvendee  had  procured  the  acceptance  of  the 
order,  nor  taken  actual  possession  of  the  goods  before  the  order  was 
countermanded  [but,  as  we  have  already  seen,  the  law  on  this  point  is 
now  altered  by  the  6th  section  of  the  Factors'  Act,  1877.] 

{g)  2  T.  R  63 ;  1  H.  Bl.  357 ;  6  East  that  effect,  but  the  fact  of  delivery  with 

20 ;  1  Sm.  L.  C.  763,  (ed.  1879.)  that  intent  must  be  shown  by  one  who 

(g)  See  note  (g),  ante  J  1211.  claims  under  such  delivery.    Merchants' 

10.  Bills  of  Lading.-.That  the  en-  Bauk  v.  Union  B.  B.,  69  N.  Y.  373,  379 ; 

dorsement  and  delivery  of  a  bill  of  lading  Emery  v.  Irving  Bank,  25  Ohio  St.  360, 

by  the  seller  to  the  puichaser  passes  the  368 ;  Holmes  o.  G^erman  Security  Bank, 

property  as  fully  as  the  delivery  of  the  87  Penna.  525,  528;  Holmes  v.  Bailey, 

goods  themselves  (subject  only  to  the  right  92  Penna.  57,  61.    The  consignor  who 

of  stoppage  tn  transitu)  has  been  adjudged  retains.the  bill  of  lading,  may,  before  de- 

in  many  cases.  See  Conrad  o.  Atlantic  In-  livery  of  the  property  to  the  consignee, 

surance-Go.,  1  Pet.  386,  446 ;  The  Thames,  change  his  purpose  and  order  delivery  to 

14  Wall.  98, 106 ;  Emery  v.  Irving  Bank,  some  person  other  than  the  consignee. 

25  Ohio  St  360,  366 ;  Robinson  v.  Stuart,  Halsey  v.  Warden,  25  Kan.  128, 136. 

68  Me.  61.    An  endorsement  of  the  bill  (A)  Book  I.,  Part  II.,  Oh.  4,  aiUe  {  174, 

of  lading  is  not  necessary  to  a  complete  ''  On  Actual  Receipt/' 

transfer  of  the    property.      A  delivery  (t)  2  H.  L.  G;  309. 

without  endorsement  of  the  bill  of  lading,  (k)  1  E.  A  K  680 ;  28  L.  J.i  Q.  B.  208 
if  intended  to  pass  the  property,  will  have 
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§  1213.  Id  treating  of  the  efiect  of  endorsing  and  delivering  dock 
Dock  war-  Warrants,  and  warehouse  warrants  or  certificates.  Black- 
wueh^uM  burn,  J.,  remarks,  (Z)  that  '^  these  docnments  are  generally 
oroertifloates.  Written  contracts  by  which  the  holder  of  the  endoiaed 
B^Swnon  ^^cument  is  rendered  the  person  to  whom  the  holder  of 
^^^'  the  goods  is  to  deliver  them,  and  in  so  far  they  greatly  re- 

seiuble  bills  of  lading ;  but  they  differ  from  them  in  this  respect,  that 
when  goods  are  at  sea,  the  purchaser  who  takes  the  bill  of  lading  has 
done  all  that  is  possible  in  order  to  take  possession  of  the  goods,  as 
there  is  a  physical  obstacle  to  his  seeking  out  the  master  of  the  ship, 
and  requiring  him  to  attorn  to  his  rights ;  but  when  the  goods  are  on 
land,  there  is  no  reason  why  the  person  who  receives  a  delivery  order 
or  dock  warrant  should  not  at  once  lodge  it  with  the  bailee,  and  so 
take  actual  or  constructive  possession  of  the  goods.  There  is  there- 
fore a  very  sufficient  reason  why  the  custom  of  merchants  thoald  make 
the  transfer  of  the  bill  of  lading  equivalent  to  an  actual  delivery  of 
possession,  and  yet  not  give  such  an  effect  to  the  transfer  of  docaments 
of  title  to  goods  on  shore. 

'^  Besides  this  substantial  difference  between  them,  there  is  the  more 
technical  one  that  bills  of  lading  are  ancient  mercantile  documents, 
which  may  be  subject  to  the  law-merchant,  whilst  the  other  class  of 
documents  are  of  modern  invention,  and  no  custom  of  merchants  re- 
lating to  them  has  ever  been  established.''  After  reviewing  the  au- 
thorities then  extant,  the  learned  author  concluded  by  saying :  "  It  is 
therefore  submitted,  that  the  endorsement  of  a  delivery  order  or  dock 
warrant  has  not  (independently  of  the  Factors'  Acts)  any  tffedL  beyond 
thai  of  a  token  of  authority  to  receive  posaeadon.'*  ^^ 


{I)  Blackburn  on  Sales,  p.  297.  from    it     **  No    sabstantial 

11.  Warehouse  Receipt— In  Dayis  v.  offered  for  giving  to  the  aaBigDmeDt  of 

Bussell,  62   Cal.  611,  a  warehouseman  such  an  instrument   an  effect   different 

gave  a  depositor  a  receipt  for  wheat  The  from  that  of  an  assignment  of  a  bill  of 

depositor  endorsed  the  receipt  to  an  agent  lading."    Cites  Horr  v.  Baker,  8  CaL  61SL 

to  sell  the  wheat,  but  the  agent  transferred  The  court  also  held  that  a  precedent  debt 

it  for  his  own  debt,  and  the  receiver  trans-  was  a  good  consideration  under  the  Fac- 

ferred  it  again  to  a  bona  fide  purchaser,  to  tors'  Act      (CSal.  Civil    Code,  {   2991.) 

whom  the  warehouseman  delivered  the  Warehouse  receipts  are  made  bv  statute 

wheat,  but  not  until  after  he  had  been  negotiable  by  endorsement  in  New  York, 

warned  by  the  depositor  not  to  surrender  unless  marked  non-negotiable^  and  like 

it    The  depositor  sued  the  warehouse-  acts  have  been  passed  in  Maasadiaaetts, 

man.    The  court  cited  the  above  section  Illinois,  Kentucky  and  other  states.    See 

fix)m    Benjamin    on  Sales,  but    dissents  Whitlock  v.  Hay,  58  N.  Y.  484 ;  Cochran 
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§  1214.  This  view  of  the  law  was  confirmed,  immediately  after  the 
publication  of  the  Treatise  oa  Sales,  by  the  Exchequer  of 
Pleas,  in  Farina  v.  Home,  i'm)    Taere  the  defendant  had  re  -  confirmed  by 

,  ,        ,  '  ,  subaequent 

retained  ia  his  possession  for  many  months,  a  delivery  war- 


rant, signed  by  a  wharfinger,  whereby  the  goods  were  made  Farina  r. 

!Qome> 

deliverable  to  the  plaintifi^,  or  his  assignee  by  ^ndoi^sementyOn 
payment  of  rent  and  charges  from  the  26th  of  July ;  the  document 
was  dated  on  the  21st  of  July,  and  forthwith  endorsed  to  the  defend- 
ant as  vendee ;  but  the  latter  refused  to  take  the  goods  or  return  the 
warrant,  saying,  that  he  had  sent  it  to  his  solicitor,  and  meant  to  de- 
fend the  action,  for  he  had  never  ordered  the  goods.  Held,  that  there 
had  been  an  acceptance,  but  no  actual  receipt  of  the  goods;  no  deliv- 
ery to  the  defendants.  Parke,  B.,  in  giving  the  judgment  of  the 
court,  said :  "  This  warrant  is  no  more  than  an  engagement  by  the 
wharfinger  to  deliver  to  the  consignee,  or  any  one*  he  may  appoint ;  and 
the  wharfinger  holds  the  goods  as  the  agent  of  the  consignor,  (sic,  con- 
signee ?)  who  is  the  vendor's  agent,  and  his  possession  is  that  of  the 
consignee,  until  an  assignment  has  taken  place,  and  the  wharfinger  h^is 
attorned,  so  to  speak,  to  the  assignee,  and  agreed  with  him  to  hold  for 
him.  Then,  and  not  till  then,  the  wharfinger  is  the  agent  or  bailee 
of  the  assignee,  and  his  possession  that  of  the  assignee,  and  then  only 
is  there  a  constructive  delivery  to  him.  In  the  meantime  the  warrant, 
and  the  endorsement  of  the  warrant,  is  nothing  more  than  an  offer  to 
hold  the  goods  as  the  warehouseman  of  the  assignee.  The  case  is  the 
same  in  principle  as  that  of  Bentall  v.  Bum,  and  others  which  are 
stated  and  well  discussed  in  a  recent  able  work  of  Mr.  Blackburn,  on 
the  Contract  of  Sale,  pp.  27,  41,  and  297,  and  in  Mr.  C.  Addison's 
work,  p.  70.  We  all  therefore  think,  that  though  there  was  sufiicient 
evidence  of  the  acceptance,  there  is  none  of  the  receipt" 

This  decision  has  never  been   overruled,  and  before    proceeding 
further,  it  is  useful  to  remark  how  completely  opposed  to 
each  other  are  the  interpretations  put  on  these  documents  the  opposite 

^  *  -I      .J    1  oonatruotion 

by  the  courts  and  the  law-eivers.     In  the  decided  cases  byoourtaand 

^  o  law-givers. 

between  vendor  and  vendee,  the  judges  construe  these 

documents  as  mere  "  tokens  of  authority  to  receive  possession ; "  as 

mere  ^^ofiers"  by  the  warehouseman  to  hold  the  goods  for  an  endorsee 

«.  Ripy,  13  BuBh  406.   See  In  re  CJoleman,        (m)  16  M.  A  W.  119. 
86  U.  C.  Q.  R.  569. 
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of  the  warranty  inchoate  and  incomplete,  till  the  vendee  has  obtained 
the  warehouseman's  assent  to  attorn  to  him. 

§  1216.  The  legislaturei  on  the  other  hand,  bases  its  enactments  on 
the  assumption  that  '^  dock  warrants,  warehouse  keeper's  certificates, 
warrants,  or  orders  for  the  delivery  of  goods/'  are  '^  mstruimenis  used 
in  the  ordinary  course  of  budneea  as  proof  of  the  possession  or  oowtrol 
of  goodsj^  and  as  '^ authorizing  the  possessor  of  such  document  to 
transfer  goods  IherAy  represented*'  (4th  section  of  Factors'  Act) ;  and 
on  the  further  assumption,  that  a  wharfinger's  loorran^  for  the  deliveiy 
of  goods  is  equivalent  in  efiSsct  to  an  cuscepted  delivery  order.  (L%al 
Quays'  Act,  and  Sufferance  Wharves'  Act)  In  a  word,  the  l^isla- 
ture  deals  with  these  documents,  in  the  acts  above  referred  to,  as  «ym^ 
bols  of  the  goods. 

It  is  not  matter  for  surprise,  when  the  ratio  decidendi  of  the  courts 
on  the  one  hand,  and  the  ratio  legis  ferendoB  of  the  l^ishitnre  oo 
the  other,  are  so  much  at  variance  in  r^ard  to  the  meaning  of  these 
instruments,  that  the  law  should  be  in  an  anomalous  and  onsatisfac- 
tor  J  state. 

It  is  perhaps  to  be  regretted  that  the  courts  did  not  give  to  these 
papers  originally  the  same  meaning  as  the  law-giver  attached  to  them ; 
a  meaning  which  might  have  been  given  without  doing  violence  to 
their  language. 

§  1216.  No  doubt  a  warehouseman  or  wharfinger  in  possession 
of  goods  is  the  bailee  of  the  owner  alone  from  whom  he  received  them, 
and  cannot  be  forced  to  become  the  bailee  of  any  one  else  withoat  his 
own  consent.  But  what  is  there  in  the  law  to  prevent  this  assent  from 
being  given  in  advance  f  {6)  or  to  prohibit  the  bailee  from  giving 
atUhorUy  to  the  owner  of  the  goods  to  assent  in  the  bailee's  behalf  to 
a  change  in  the  bailment  ?  If  a  warehouseman  give  a  written  paper  to 
the  owner,  saying,  ^'  I  hold  ten  hogsheads  of  sugar  belonging  to  yon. 
I  authorize  you  to  assent  in  my  behalf  that  I  will  be  the  bailee  of 
any  one  else  to  whom  you  may  sell  these  goods,  and  your  endorsement 
on  this  paper  shall  be  accepted  by  me  as  full  proof  that  you  have  given 
this  assent  for  me,  and  shall  be  taken  as  my  assent ; "  it  is  submitted 
that  there  is  no  principle  of  law  which  would  prevent  this  paper  from 
taking  efieot  according  to  its  import.     But,  in  truth,  special  juries  of. 

(o)  See  the  cases  of  Salter  v.  Woollams    J^  said  that  Jackson  had,  in  adTanoe 
and  Wood  v,  Manley,  cited  anU  2  1019,    "  attorned  to  the  sale." 
in  the  former  of  which  cases  Tindal,  G. 
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London  merchants  have  repeatedly  volnnteered  statements  that  this  is 
what  they  understand  the  paper  tp  mean :  that  it  is  not  a  mere  offer  or 
token  of  avJthorUy  to  receive  poaseseion,  but  is  meant  by  the  parties  to  be 
an  actual  transfer  of  the  possession.  In  Lucas  v,  Dorrien,  7  Taunt 
278,  Dallas,  C.  J.,  sai'd,  in  relation  to  a  West  India  Dock  warrant, 
'^  I  have  been  several  times  stopped  by  a  special  jury,  they  being 
satisfied  that  tjie  goods  pass  from  hand  to  hand  by  the  endorsement  of 
these  instruments.  All  special  juries  cry  out  with  one  voice  that  the 
practice  is  that  the  produce  lodged  in  the  docks  is  transferred  by  en- 
dorsing over  the  certificates  and  dock  warrants."  And  at  Nisi  Prius, 
it  was  directly  decided  by  Parke,  J.,  in  one  case,  (p)  and  by  Dallas, 
C.  J.,  in  another,  (q)  that  such  was  the  true  construction  of  these  mer- 
cantile '^  documents  of  title.'' 

§  1217.  But  the  law  was  settled  in  opposition  to  this  construction,  for 
the  cases  above  referred  to  and  others  were  all  before  the  court  when 
Farina  v.  Home  was  decided,  and  were  reviewed  by  the  learned  author 
of  the  Treatise  on  Sales,  when  he  reached  the  conclusion  above  quoted. 
The  reader's  attention  must  therefore  be  directed  to  the  subsequent 
decisions,  and  to  the  anomalous  results  that  followed  from  them ;  results 
from  which  the  judges  in  Fuentes  v.  Montis,  (r)  declared  there  was 
then  no  remedy^  save  further  legislation. 

[And  now  by  the  Factors'  Act,  1879,  these  mercantile  documents 
of  title  are,  when  in  the  possession  of  a  bona  fide  trans-  p^i^^  j^^ 
feree  for  value  from  the  buyer,  placed  on  the  same  footing  ^'^^ 
with  bills  of  lading.] 

§  1218.  But  the  decisions  under  the  earlier  Factors'  Acts  already 
referred  to,  («)  it  was  settled  that  the  words  **  an  agent  entrusted  with 
goods  or  documents  of  title "  did  not  include  a  vendee, 
because  he  held  in  Am  own  righiy  and  not  as  agent  {t)  te^odeif^ 
The  sineular  anomaly  thus  existed,  that  if  a  merchant  the  ewUer 
buying  goods  and  paying  the  price,  received  a  transfer  of 
the  dock  warrant,  he  would  be  safe  if  his  vendor  was  not  owner ^  but 
only  agent  of  the  assignor  of  the  warrant,  and  would  not  be  safe  if 
the  vender  was  owner,  because  the  price  might  remain  unpaid  to  the 
assignor  of  the  warrant ;  and  this  was  the  necessary  result  of  the  oon- 

(p)  Zwinger  v,  Somuda,  7  Taunt  265.        («)  Ante  J]  19-23. 
Iq)  Keyser  v.  Base,  Qow  68.  (<)  Jenkyns  v.  Usborne,  7  M.  A  G.  678 ; 

(r)  L.R.,3  C.P.268;  37  L.  J.,C.  P.  Van    Oarteel    ».    Booker,   2    Ex.   691; 

187.  Fnentes  v.  Montis,  aupra. 


1048  BBEACH  OF  THE  OONTBACT.  [BOOK   V. 

flicting  interpretations  put  on  the  dock  warrant  by  the  legislatare  and 
the  courts.  The  original  owner  was  held  by  the  statute  to  have  aban- 
doned his  actual  posaeasion  by  giving  the  document  of  title  to  his  agent, 
although  he  retained  ownerahip  and  right  ofpossemon:  he  was  held  by 
the  courts  to  have  retained  his  adiwd  possession  when  he  gave  thue 
document  to  a  purchaser,  although  he  had  abandoned  both  oumerddp 
afid  right  of  possession. 

[But,  as  we  have  already  seen,  ante  §  1206,  this  anomaly  is  now 
j^wtow  Act      removed  by  the  4th  section  of  the  Factors'  Ad,  1877.] 
1877,14.  I  1219.  The  safety  of  the  man  who  buys  goods  from  a 

3£tf  dl>S^  /ootor  is  not  affected  by  the  fact  that  *he  document  of  tide 
▼Sid^fi^  only  came  into  the  factor's  hanids  in  consequence  of  his 
ohSSSr.'S?''^  false  and  fraudulent  representations  to  the  owner,  if  it 
tai^^"^  appear  that  the  owner  really  entrusted  the  factor  or  his 
agent  with  the  document :  (u)  but  if  a  person  gets  posses- 
sion  of  a  document  of  title  by  fraud,  without  having  becai  entruded 
with  it  as  agent  of  the  owner,  or  as  vendee,  he  has  no  title  at  all,  either 
as  principal  or  agent,  and  can  convey  none  to  anybody  else,  (a?)  This 
KingBftnd*.  ^**  really  the  point  decided  by  the  Exchequer  Chamber 
Menrjr.  j^^  Kiugsford  V.  Mcny,  (a?)  a  case  which  created  some  ex- 

citement among  the  city  merchants,  who  did  not  at  first  understand  its 
true  import 

§  1220.  In  Baines  v.  Swain8on,(y)  Blackburn,  J.,  first  pointed  al^ 
g^^^^y  tention  to  the  clause  at  the  end  of  the  4th  section  of  the 

BwaiiMcm.  Factors'  Act,  1842,  "  unless  the  contrary  can  be  shown  in 
evidence,"  and  attributed  to  it  the  effect  of  enabling  the  owner  to  set 
aside  a  sale,  if  he  could  succeed  in  disproving  the  ostensible  entmsting. 

This  view  was  deliberately  adopted  by  Willes,  J.,  in  delivering  the 
Fuentei*.  Opinion  in  Fuentes  v.  Montis,  (2)  decided  in  1868,  which 
Montifl.  aettled  the  very  important  point,  that  a  secret  revocation 

wSSt^SoT*  of  the  agent's  power  would  defeat  the  rights  of  bona  fide 
vio^to  i£^  pledgees,  (and  it  would  seem  of  purclmsers),  although  the 
to»'  Act,  1877.    gQQ^jg  remained  in  the  hands  of  the  agent.     The  language 

of  the  learned  judge  is  as  follows : — 

(tt)  Sheppard  v.  The  Union  Bank  of  N.  508 ;  26  L.  J.,  Ex.  83 ;  HoUins  k 

London,  7  H.  &  N.  661 ;  81  L.  J.,  Ex.  Fowler,  L.  B.,  7  H.  L.  757,  per  Blaok- 

154 ;  Baines  v.  Swainson,  4  B.  A  S.  270 ;  bum,  J.,  at  p.  768. 

82  L.  J.,  Q.  B.  281.  (y)  4  B  A  a  270;  82  L.  J.,  Q.  B.  881. 

(x)  Eingsfordv.  Merry,  11  Ex.577;  25  (•}  L.  R,  8  G.  P.  268;  87  L.  J.,  G. 

L.  J.,  Ex.  166;  and  in  Ex.  GIl,  1  H.  A  P.  187;  and  in  error,  L.  B.,  4  C  P.  ML 
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''In  the  case' of  an  agent  for  sale,  whose  general  business  it  is  to 
eelly  entrusted  for  a  purpose  other  than  sale,  as,  for  instanoe,  if  he 
were  entrusted  upon  an  advance  against  the  goods^  but  with  directions 
not  to  sell,  being  a  mere  lender,  and  upon  his  pledge  of  them ;  or,  if 
he  happen  to  have  a  warehouse,  though  his  general  business  was  that 
of  a  factor,  and  not  that  of  a  warehouseman,  and  on  the  particular 
occasion  the  goods  were  put  in  his  warehouse  at  a  rent,  in  both  cases 
he  would  be  a  person  who,  prima  faciei  would  be  justified  in  dealing 
with  goods  under  the  Factors'  Act ;  and  jet  there  is  an  express  provi- 
sion with  respect  to  such  a  person — because  one  cannot  doubt  that  the 
judges  in  the  case  of  Baines  v.  Swainson  were  right  in  so  expounding 
the  section — ^there  is  an  express  provision,  as  it  appeared  to  them,  and 
as  it  appears  to  me,  that  with  respect  to  such  a  person,  he  should  only 
be  prima  facie  in  the  situation  of  being  able  to  deal  with  the  princi- 
pal's goods  more  generally  than  the  principal  had  authorised  him  ;  thai 
(he  principal  en  proving  the  true  nature  of  the  transaction  between  them, 
should  be  able  to  rebut  the  presumption  of  his  enlarged  authority  under 
the  Factonf  Acts,  and  should  be  entitled  to  call  for  a  better  account  from 
a  third  person  dealing  with  his  goods  without  his  authority,  than  that  they 
were  obtained  from  an  agent,  and  that  the  Factors'  Act  applied.  That 
provision  is  the  last  in  the  4th  section  of  6  and  6  Vict.,  o.  39 :  '  An 
agent  in  possession  as  aforesaid  of  such  goods  or  documents  shall  be 
taken*  for  the  purposes  of  this  act  to  have  been  entrusted  therewith  by 
the  owner  thereof,  unless  the  contrary  can  be  shown  in  evidence/  I 
believe  that  that  provision  in  the  4th  section  has  been  applied  to  that 
extent  in  the  judgment  of  my  brother  Blackburn  in  the  case  in  4  B. 
&  8.  286,  where  he  expressed  an  opinion  that  it  was  sufficient  for  the 
person  making  the  advance  upon  the  goods  to  show  that  the  agent  who 
was  in  apparent  possession  of  them  was  an  agent  whose  general  busi- 
ness was  one  that  would  bring  him  within  the  operation  of  the 
Factors'  Act,  and  thereby  to  throw  upon  the  principal  the  burthen  of 
proving  that  in  the  particular  transaction,  wUh  respect  to  the  goods 
in  question,  the  agent  was  not  such  agent  I  should,  therefore,  but 
for  that  statement^  have  been  rather  disposed  to  read  that  last  clause 
(the  4th  section)  as  applicable  to  the  cases  expsessly  provided  for  in 
the  previous  act,  and  say  that  by  this  act  a  factor  or  agent  is  held  to 
become  entrusted  with  the  possession  of  documents  which  he  has  been 
enabled  to  obtain  by  reason  of  having  been  entrusted  with  the  posses- 
sion of  other  documents  which  led  to  the  former  being  obtained,  en* 
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tirely,  as  it  were,  as  a  key  to  them.  Bat  I  will  not  criticise  the  judg- 
ment of  my  lirother  Blaokborn,  and  the  oth«r  jndges  in  ihat  case,  bat 
adopt  it  for  the  purpose  of  the  present  Here  is  a  case  in  which  an 
agent  whose  general  bosiness  has  been  within  the  act,  being  in  posses- 
sion of  goods,  is  supposed  to  have  pledged  them.  What  is  the  re- 
sult? Is  it  that  the  person  who  dealt  with  such  agent  is  by  reascMi  ol 
his  general  employment,  and  by  reason  of  his  having  been  a  bona  fide 
agent,  the  principal  being  innocent  of  the  transaction,  to  take  advan- 
tage of  the  apparent  ownership  of  the  agent  in  a  sale  in  market  overt^ 
or  be  entitled  to  take  advantage  of  the  sale,  or  is  it  open  to  afler-claim 
or  proof,  if  the  principal  can  make  out  that  there  was  no  real  entrust- 
ing within  the  meaning  of  the  act?  Let  the  act  speak  for  itself. 
'An  agent  in  possession  as  aforesaid  of  such  goods  or  doonments 
shall  be  taken,  for  the  purposes  of  this  act,  to  have  been  intrusted 
therewith,  by  the  owner  thereof,  unless  the  contrary  can  be  shown  in 
evidence.'  The  inevitable  conclusion  is,  that  if  the  contrary  be  shown 
in  evidence, '  an  agent  in  possession  as  aforesaid  of  such  goods  or  doc- 
uments '  is  not  to  be  taken  to  have  been  '  entrusted  therewith  by  the 
owner  thereof.'  I  draw  my  conclusions  from  that  state  of  the  law  of 
which  I  have  endeavored  to  give  a  summary,  not  dwelling  upon  the 
precise  language  of  the  act  for  the  present,  but  dwelling  upon  the 
construction  which  has  been  put  upon  the  acts  with  a  view  to 
whether  that  construction  comes,  in  reality,  to  a  decision  of  this 
The  conclusion  to  which  the  course  of  decisions  compels  me  to  arrive 
is  that  expressed  by  Blackburn,  J.,  in  the  case  in  4  B.  &  S.  namely, 
thai  the  aidhority  given  by  the  Faxstorff  AotSy  quoad  third  penonaj  u  an 
a/uthority  evperadded  and  a>ooes8ory  to  the  ordinary  authority  gioen  by  o 
principal  to  his  Jaator;  or  to  such  authority  given  by  the  prindpal  to 
his  agent  as  would  fall  within  the  provisions  of  the  Factors'  Acts,  It 
is  not  intended  by  these  acts  of  Parliament  to  provide  a  remedy  for 
those  hardships  which  have  accrued  to  innocent  persons  by  dealing 
with  people  in  the  apparent  ownership  of  goods  as  if  they  were  the  real 
owners ;  but  the  intention  of  the  legislature  was  only  to  deal  with 
cases  in  which  innocent  persons  tiad  been  taken  in  in  sitch  dealings  by 
the  agents  of  the  owners  of  the  goods — the  agents  '  entrusted  and  in  pas- 
session.'  Much  argument  was  bestowed,  and  properly,  upon  those 
words,  '  entrusted  and  in  possession ;'  but  it  appears  to  me  that  before 
you  can  deal  with  either  the  state  of  being  '  entrusted,'  or  the  state  of 
being  *  in  possession,'  you  must  first  get  hold  of  your  substantive, 
namely, '  agent ' — ^the  person  who  is  to  give  the  title  as  against  the  prin- 
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cipal  mast  be  an  agent,  and  if  he  is  not  an  agent  he  is  not  a  person  to 
whom  the  provisions  of  the  act  apply." 

But  this  decision  seems  not  to  have  met  the  approval  of  Lord 
Westbury,  whose  remarks  on  it  in  Vickers  v.  Hertz  (a)  have  been  re- 
referred  to  anley  §  23;  [and  the  law  is  now  expressly 
altered    by  the   2d   section  of  the  Factors'  Act,  1877,  by'paoton 

4      C  lOARl  Aot.1877.12. 

§  1221.  The  recent  cases  in  which  this  question  has  been  referred  to, 
independently  of  the  Factors'  Acts,  will  now  be  presented. 

It  was  held,  in  Bartlett  v.  Holmes,  (6)  that  a  delivery  order  by 
■vhich  a  warehouseman  acknowledged  to  hold  goods  de-  -^j^^i^o^g^ 
liverable  to  A,  "  on  the  presentation  of  this  document  SJSd°!S?rer. 
duly  endorsed  by  you,''  did  not  authorize  the  endorsee  to  ^^SL"  prom- 
claim  the  goods  by  merely  showing  the  order,  but  that  he  ut'^^^^^ 
must  deliver  it  up  to  the  warehouseman  before  the  latter  ^toti?n  " 
could  be  required  to  part  with  the  goods.    The  reasoning  SSegooS"^ 
of  the  court  in  this  case  would  seem  to  cover  all  '^  docu-  sariieuv. 
ments  of  title."    The  grounds  given  by  Jervis,  C.  J.,  and  ^°^•■• 
concurred  in  by  Williams  and  Creswell,  JJ.,  were  two.     1st.    That 
confidence  must  be  placed  by  one  of  the  parties  in  the  other,  where  the 
article  is  bulky,  and  the  exchange  of  the  goods  for  the  document  can- 
not possibly  be  simultaneous.    2dly.  That  if  the  party  having  the  goods 
were  to  make  the  delivery  before  receiving  the  document,  he  would 
expose  himsdf  to  the  risk  of  the  doewmeniPs  being  transferred  to  third 
persons  by  a  second  sale. 

§  222.  In  Johnson  v.  Stear,  (o)  the  action  was  trover  by  the  assignee 
of  one  Gumming,  who  had  pledged  goods  to  the  defend-  johnaonv. 
ant  by  delivering  him  the  dock  warrant,  with  authority  ^**^' 
to  sell  the  goods,  if  the  loan  for  which  they  were  pledged  was  not 
repaid  on  the  29th  of  January.  In  the  middle  of  January,  Gumming 
became  bankrupt,  and  the  defendant,  Stear,  sold  the  goods  on  the  £8th, 
and  handed  over  the  dock  warrant  to  the  vendee  on  the  SOth,  and  the 
latter  took  the  goods  on  the  SOth.  The  court  held  this  a  conversion 
by  Stear,  the  defendant ;  Erie,  G.  J.,  saying  that  '^  by  delivering  over 
the  dock  warrant  to  the  vendee  *  *  *  he  interfered  with  the  right 
which  Gumming  had,  of  taking  possession  on  the  29th  if  he  repaid 

(a)  L.  R,  2  Sa  App.  lia.    See,  how-       (e)  16  a  B.  (N.  &)  880;  88  L.  J,  a 
erer,  note  (e),  ante  i  28.  P.  180. 

(6)  18  C.  B.  630 ;  22  L.  J.,  C.  P.  182. 
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the  loan,  for  which  purpose  the  dock  warrant  woald  have  been  an  im- 
portant instrument/'  Williams,  J.,  said :  ^^  The  handing  over  of  the 
dock  warrant  to  the  vendee,  before  the  time  had  arrived  at  which  the 
)>raiidies  could  be  properly  sold,  according  to  the  terms  on  which  thej 
were  pledged,  constituted  a  conversion,  inasmuch  as  it  was  iarUamoun 
to  a  delivet'y.  Not  that  the  warraid  is  to  be  oomidered  in  the  light  of 
a  symbol^  but  because,  according  to  the  doctrines  applied  in  donations 
mortis  oaiMa,  it  is  the  means  of  coming  into  possession  of  a  thing, 
which  will  not  admit  of  corporal  delivery." 
§  1223.  In  1870,  the  case  of  Meyerstein  v.  Barber  {d)  was  decided 
by  the  House  of  Lords,  and  the  point  determined  excited 
^Im^"*  great  interest  in  the  city.  The  consignee  of  certain  cottim, 
S^!^umded  which  arrived  on  the  Slst  of  January,  1865,  entered  it  at 
whArresuotu  the  custom-housc,  to  be  landed  at  a  sufferance  wharf, 
wLrflager*8  with  a  stop  for  freight,  under  the  Sufferance  Wharves' 
Act ;  («)  and  the  cotton  was  so  landed.  On  the  4th  of 
March,  the  consignee  obtained  an  advance  from  the  plaintiff  on  the 
Meyenfeein  ».  pl^dg®  of  the  bills  of  lading,  but  gave  up  only  two  of  the 
Barber.  ^j|jg .  ^)^^  plaintiff,  who  did  not  know  that  the  vessel  had 

arrived,  believing  that  the  third  was  in  the  captain's  hands.  The  con- 
signee fraudulently  pledged  the  third  bill  on  the  6th  of  March  to  the 
defendant  for  advances,  and  on  that  day  the  stop  for  freight  wa«  re- 
moved ;  and  the  defendant  obtained  the  wharfinger's  warrant,  and  sold 
the  cotton,  and  received  the  proceeds.  The  action  was  for  money  had 
and  received,  and  in  trover.  It  was  contended  on  behalf  of  the  de- 
fendants, that  goods  are  not  represented  by  bills  of  lading  after  they 
have  been  landed,  and  the  master  had  performed  his  contract;  that 
the  bill  of  lading  ceases  to  be  negotiable  after  this  is  done:  and  upon 
this  contention  the  case  turned.  The  judges  in  the  lower  courts  had 
however  held  unanimously  that  the  bUls  of  lading  oontinned  to  represent 
the  goods  at  the  sufferance  wharf,  Ufitil  replaoed  by  the  wharfinger^s 
warrard;.sjidL  that  the  plaintiff  was  therefore  entitled  to  maintain  his 
verdict.  Martin,  B.,  in  delivering  the  judgment  of  the  Elxcheqaer 
Chamber,  said :  ^'  For  many  years  past  there  have  been  two  symbols 
of  property  in  goods  imported ;  the  one  the  bill  of  lading,  the  other  the 
wharfingers  certificate  or  warranL  Until  the  latter  is  issued  by  the 
wharfinger^  the  former  remains  the  only  symbol  of  property  in  the 

(d)  L.  R.,  4  H.  L.  317 ;  2  C.  P.  88  and        (e)  AiUe  i  1209. 
661. 
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goods."  These  dictaj  however^  which  woald  seem^  at  least  so  far  as 
the  London  quajrs  and  sufference  wharves  are  oonoerned^  to  be  in  oppo- 
sition to  the  ruling  in  Farina  t;.  Home,  in  relation  to  the  efiect  of  docu- 
ments of  title^  must  be  taken  in  connection  with  the  fact,  that  Black- 
burn,  J.,  who  was  a  member  of  the  court,  is  reported  to  have  said, 
when  the  passage  from  the  Treatise  on  Sales,  (/)  above  quoted  (§  1213), 
was  cited  in  argument:  '^That  was  published  twenty-two  years  ago, 
and  I  have  not  changed  my  opinion.'' 

§  1224.  In  the  House  of  Lords  the  judgment  was  also  unanimous 
in  affirmance  of  that  given  in  the  Exchequer  Chamber,  and  it  was 
pointed  out  that, 

1st.  The  person  who  first  gets  one  bill  of  lading  out  of 
ihe  set  of  three  (the  usual  number)  gets  the  property  which  tmuferrinff 
it  represents,  and  needs  do  nothing  further  to  assure  his  £S!%^iUiiof 
title,  which  is  complete,  and  to  which  any  subsequent  deal-  ibraat  per- 
ings  with  the  othe(  bills  of  the  set  are  subordinate ;  and 

2nd.  That  though  the  shipowner  or  wharfinger,  if  ignorant  of  the 
transfer  of  one  bill  of  the  set,  may  be  excused  for  delivery  to  the 
holder  of  another  bill  of  the  set  acquired  subsequently,  that  fact  will 
not  affect  the  legal  ownership  of  the  goods  as  between  the  holders  of 
the  two  bills  of  lading. 

[Upon  this  last  point,  which,  it  is  to  be  observed,  did  not  arise  in 
Meyerstein  v.  Barber,  and  which  is  only  referred  to  by  Lord  Westbury 
in  his  opinion  in  that  case  in  order  to  show  that  it  was  still  res  non 
judioata,  the  reader  is  referred  to  the  important  case  of 
Qlyn  r.  The  East  and  West  India  Dock  Company,  (i)  which  g{^^^  ^°^** 
is  noticed  post,  in  the  chapter  on  Stoppage  in  Transitu,^  12 

§  1226.  It  is  to  be  inferred  from  the  foregoing  authorities  that  by 
the  law  as  now  settled,  the  endorsement  and  transfer  of   _  ^ 
a  dock  warrant,  warehouse  certificate,  or  other  like  docu-  and  delivery  of 

"  '  dock  warrants 

ment  of  title,  by  a  vendor  to  a  vendee,  is  not  siioh  a  de-  ^^^^J^^^of" 

livery  of  possession  as  divests  the  vendor^s  lien  ;  [nor  prior  t}>"vendi*  do« 

to  the  Factors'  Act,  1877,  did  the  transfer  of  such  docu-  ^"^^^^  "«» 

mente  by  the  vendee  to  a  bona  fide  holder  for  value  en-  r^^d^'tollo^ 

(/)  Blaokbarn  on  Sales,  pp.  297,  298.  to  the  consignor  differs  from  that  kept  by 

{%)  7  App.  Cas.  691 ;  8.  (X,  6  Q.  B.  D.  the  master  of  the  vessel,  the  former  con- 

476,  a  A. ;  6  Q.  B.  D.  129.  trob.    Ontario  Bank  v.  Uanion,  23  Han 

12.  Where  the  biU  of  lading  deUyerad  283;  The  Thames,  14  Wall.  98, 106. 
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/d«  holder  for  large  their  effect,  except  on  satisfactorj  proof  that^  hj  the 
▼ertiien.  usage  of  the  trade  and  the  intention  of  the  parties,  the 

documents  in  question  were  meant  to  be  negotiable; (J)  bat  by  the  5th 
section  of  that  statute,  the  transfer  by  endorsement  or  delivery  of  such 
documents  by  a  vendee  to  a  bona  fide  holder  for  vala^divests  the  ven- 
dor's lien.] 

Whetiier,  as  between  the  vendor  and  vendee^  this  result  would  be 
«tM9r«  wheth-  ^ff^^tcd  by  proof  of  fuoffe  in  the  particiular  irade^  that  the 
wndOTMid*"  delivery  of  such  documents  is  intended  by  both  parties  to 
of  ^nage^^oid  ooustitutc  a  delivery  of  ojdbwd  possession^  is  a  point  that 
^^'^*'  does  not  seem  to  have  arisen  since  the  decision  in  Fazina 

V.  Home,  and  may  perhaps  be  deemed  still  an  open  question. 

§  1226.  The  vendor's  lien  is  not  lost  by  sending  goods  on  board  of 

a  vessel  in  accordance  with  the  buyer's  instructions,  evm 

not  loet  by  de-    thouiph  by  the  coutract  the  iroods  are  to  be  delivered  free 

liverinc  goods  o        J  o 

r.o.b.onave8-  ou  board  to  the  buyer,  if  the  vendor  on  delivering  the 
reoeiptinhia     goods  takcs  (£)  or  demands  (Q  a  receipt  for  them  in  his 

own  name.  o  ^  '  ^  ^  * 

own  name,  for  this  is  evidence  that  he  has  not  yet  parted 
with  his  control ;  the  possession  of  the  receipt  entitles  him  to  the  bill 
of  lading ;  and  the  goods,  represented  by  their  symbol,  the  bill  of  lad- 

incc,  are  still  in  his  possession,  which  can  only  be  divested 

UnleflB  the  ves-        °'  r  >  j^ 

«ei  belonged  to  by  his  partiue  with  the  bill  of  lading.     But  if  the  vessel 

the  purohaser.        .^  r  o  o 

belonged  to  the  purchaser,  the  delivery  would  be  com- 
plete under  such  circumstances,  and  the  lien  lost,  (m)  13 

§  1227.  When  goods  have  been  sold  on  credit,  and  the  punjiaser 
permits  them  to  remain  in  the  vendor's  possession  till  the 

Xiien  reriTes  In  j».    i  •      j     .1  j    j     i»  i_»  i_  •      3 

case  of  ffooda  Credit  has  czpired,  the  vendors  hen,  which  was  waived 
if  possession  re-  by  the  grant  of  credit,  revives  upon  the  expiration  of  the 
doratexphul     term,  cvcu  thouirh  the  buver  may  not  be  insolvent.    The 

ilon  of  credit.  ,  .         *  "  .  .  t     • 

point  was  directly  decided  at  Nisi  Prius  by  Bayley,  J.,  in 
New  17.  Swain,  (n)  and  by  Littledale,  J.,  in  Bunney  r.  Poyntz,  (0)  and 
has  ever  since  been  treated  as  settled  law,  though  there  has  been  no 
case  decided  in  banc.     Among  the  numerous  dicta  where  the  law  is 

ij)  See  MerchaxUs'  Banking  Company  (I)  Buck  v.  Hatfield,  6  B.  A  Aid.  632. 

of  London  v.  Phoenix  Bessemer  Company,  (m)  Cowaqee  v.  Thompson,  5  Moa  P. 

5  Ch.  D.  206.    As  to  the  materiality  of  C.  G.  165. 

such  proof  when  the  documents  are  not  13.  Seymour  v,  Newton,  105  Mass.  97!1 

documents  of  title,  see  Gunn  v.  Bolckow,  (n)  1  Dans.  A  L.  128. 

Vaughan  &  Co.,  L.  B.  10  Ch.  491.  (0)  4  B.  A  Ad.  568. 

{k)  Craven  9,  Byder,  6  Taunt.  438. 
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nflsamed  to  be  undoabted  on  this  point,  are  those  of  Lord  Campbell 
ante  §  1146;  of  Parke,  B.,  in  Dixon  v.  Yates  ;(j:>)  of  the  court,  in 
Marti  ndale  v.  Smith ;  (q)  of  the  Barons  of  the  Exchequer,  in  Castle 
V.  Sworder,  (r)  and  in  Miles  v,  Grorton,  («)  and  of  the  Judges  of  the 
Queen's  Bench,^n  Yalpy  v.  Oakeley.  (t)  14 

§  1228.  As  the  vendor's  lien  is  a  right  granted  to  him  by  law  solely 
for  the  purpose  of  enabling  him  to  obtain  payment  of  the  Tender  of  price 
price,  it  follows  that  a  tender  of  the  price  puts  an  end  to  <**^^«*<'  "•"»• 
the  lien  even  if  the  vendor  decline  to  receive  the  money ;  and  this  was 
the  decision  in  Martindale  v.  Smith,  (u) 

Where  the  vendor  allows  the  purchaser  to  mark,  or  spend  money 
upon,  the  goods  sold,  which  are  ^ing  at  a  public  wharf, 
or  on  the  premises  of  a  third  person,  not  the  bailee  of  the  ^ra^!^ 
vendor,  and  to  take  away  part  of  the  goods,  this  is  so  com-  ^i^^S^a 
plete  a  delivery  of  possession  as  to  divest  the  lien,  although  not  btSfee^ 
the  vendor  might,  under  the  same  circumstances,  have  had         ^' 
the  right  to  retain  the  goods,  if  they  had  been  on  his  own  premises,  (x) 

(p)  6  B.  A  Ad.,  at  p.  841.  uid  other  cases  cited  anU  I  1186,  note  4. 

iq)  1  Q.  B.,  at  p.  896.  («)  1  Q.  B.  889. 

(r)  6  H.  A  N.  281 ;  29  L.  J.,  Ex.  286.  {%)  Tansley  v.  Turner,  2  Bing.  N.  C. 

(a)  2  C.  A  M.,  at  p.  610.  161 ;  Cooper  «.  BiU,  8  H.  A  C.  722;  84 

(0  16  Q.  B.  941;  20  L,  J.,  Q.  B.  880.  L.  J.,  Ex.  171 ;  ante  {  178. 

14.  8ea  Arnold  «.  Delaiu^  4  Cuih*  88^ 
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A  right  which  vrifleB  on  the  inaoly- 

eDC7  of  bayer 1229 

History  is  given  bj  Lord  Abinger-  1230 

OOnOH  I. — WHO    MAT    KZXRCI8K    THB 

KIOHT? 

Persons  in  position  of  vendors 1231 

Consignor  who  has  bought  with  his 
own  money  or  credit 1231 

Agent  of  vendor  to  whom  bill  of 
lading  is  transferred ^  1282 

Vendor  of  an  interest  in  an  execa- 
tory  contract 1232 

liay  suretv  exercise  the  right  by 
virtue  of  the  6th  section  of  Mer- 
cantile Law  Amendment  Act?...  1233 

Persons  possessing  liens  other  than 
that  of  vendor  not  entitled  to  this 
remedy 1285 

Principal  consigning  goods  may  ex- 
ercise right  even  though  factor 
has  made  aovances  on  the  goods 
or  has  a  joint  interest  in  them...  1235 

When  agents  without  authority  stop 
goods  subsequent  ratification  too 
late  after  tranntus  has  ended.....  1236 

But  not  when  letter  of  ratification 
was  written  before  transit  ended, 
although  not  reaching  agent  till 
after  the  transit  had  ended.. 1237 

Vendor's  right  not  impaired  by  par- 
tial receipt  of  price 1288 

But  only  exercisable  oyer  goods 
unpaid  for  when  contract  appor- 
tionable 1288 

Nor  by  conditional  payment 1238 

But  the  right  is  gone  if  he  has  re- 
ceived securities  in  absolute  pay- 
ment   1288 

Consignor  may  stop  goods,  although 
an  account  current  is  running 
with  consignee  and  the  balance 
is  uncertain 1239 

Consignor  who  ships  goods  in  pay- 
ment of  unmatured  acceptances 
cannot  stop  ta  tranntu  on  the  in- 
solvency of  consignee — QiMsre...  1239 


Vertue  «.  Jewell  questioned 1240 

Vendor's  right  of  stoppage  is  para- 
mount to  the  carrier's  lien  lor 
general  balanee 1242 

And  to  the  claim  of  an  attaching 
creditor 1242 

And  in  certain  cases  to  demand  for 
freight 1242 
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Only  against  an  insolvent  buyer.....  1243 

Meaning  of  "insolvencv" 124S 

Vendor  stops  at  his  peril  in  advance 
of  buyers  insolvency 1244 


SBGTION    m. — WHEN    DOES 

8ITU8  bbsin:  and  utd? 

Duration  of  the  trandhu 1845 

The  riffht  comes  into  existence  after 
vendor  has  parted  with  title  aiul 
right  of  possession  and  actual  pos> 
session 1245 

General  principles  as  stated  by 
Parke,  &,  in  James  v,  Oriffin 1246 

Goods  may  be  stopped  as  long  as 
they  remain  in  possession  of  car- 
rier— qua  carrier 12^ 

Whether  delivery  of  goods  to  buy- 
er's servant  on  his  own  cart  or 
vessel  puts  an  end  to  transit 1248 

Opinion  of  Jessel,  M.  R.,  that  it  is 
a  ouestion  of  intention 1248 

Venaor  may  restrain  the  efleot  of 
delivering  goods  on  the  buyer's 
own  vessel  by  the  terms  of  the 
bUl  of  lading 1249 

And  it  makes  qp  difierence  whether 
the  vessel  was  sent  by  the  buyer 
expressly  for  the  goods  or  not....  1249 

When  a  vessel  chartered  by  the 
buyer  is  to  be  considered  his  own 
vessel 1250 

Right  does  not  extend  to  insurance 
monev  due  to  purchaser. 1252 

Before  bill  of  lading  taken  vendor 
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reserves  his  lien  by  taking  ship's 
receipts  fur  the  goods  iu  his  owd 
name,  so  as  to  entitle  himself  to 

the  bill  of  lading 1263 

But  not  if  the  vessel  were  the  pur- 
chaser's own  vessel,  and  nothing 
were  contained  in  the  receipts  to 
show  that  vendor   reservea  his 

rights 1258 

Goods  are  still  in  transit  while  lying 
in  a  warehouse  if  at  an  intermedi- 
ate point  in  the  transit 1254 

Test   question   for  determining 

whether  transit  is  ended 1254 

Cases  selected  as  examples  of  transit 

ended 1255 

(.'ases  selected   as   illustrations   of 

transit  not  ended 1259 

Immaterial  that  destination  was  un- 
disclosed to  vendor  at  time  of 

contract... ^ 1268 

Cases  in  which  ffoods  are  at  desti- 
nation bat  still  in  hands  of  car- 
rier or  carrier's  agent • 1264 

Both  buyer  and  carrier  must  agree 
before  carries  ceases  to  possess  qua 
carrier,  and  becomes  bailee  to 

keep  the  goods  for  the  buyer ^  1264 

Carrier  may  be  converted  into 
bailee  to  keep  goods  for  buyer 

while  retaining  his  own  lien 1270 

But  retention  of  lien  strong  evi- 
dence    that    carrier     has     not 

changed  his  character 1270 

Bayer  mav  anticipate  end  of  ^rat»- 
sUtia  and  thus  put  an  end  to  right 

of  stoppage 1271 

Buyer's  right  of  possession  not 
affected  by  the  carrier's  tortious 
refusal  to  deliver  goods,  and  the 
right  of  stoppage  is  ended,  though 
goods  remain  in  carrier's  custody,  1272 
Vendor's  right  of  stoppage  not 
ended  by  arrival  of  the  goods  at 
ultimate    destination   till    buyer 

takes  possession 1272 

What  is  such  possession? 1273 

Whether  delivery  of  part  amounts 

to  delivery  of  the  whole. 1273 

BulesUted 1274 

Delivery  of  goods  into  buyer's 
warehouse  after  his  bankruptcy 
or  delivery  to  his  trustee  defeats 

the  right 1275 

Bayer  on  becoming  insolvent  may 
agree  to  rescind  the  sale  while 
the  goods  are  still  liable  to  stop- 
page   1275 

Or  may  refuse  to  take  possession  in 
order  to  leave  them  liable  to 
stoppage 1279 

3 


SEa 

SBOTION  IV. — HOW  18  THE  RIGHT 
EZJBBCISED? 

No  particular  mode  of  stoppage 
reauired 1276 

Usually  effected  by  simple  notice 
to  carrier  forbidding  delivery  to 
vendee 1276- 

The  notice  must  be  given  to  the 

person  in  possession ^  1279- 

Or  to  the  employer  in  time  to 
enable  him  to  send  notice 
to  his  servant  not  to  de- 
liver   1279* 

Whether  shipowner  under  anv  ob- 
ligation to  communicate  notice....  1280' 

Opinions  of  Lords  Bramwell  and 
Blackburn 1280' 

Notice  may  be  given  to  shipowner 
when  he  has  retained  bill  of 
lading  for  unpaid  freight 1280^ 

Vendor  need  not  inform  master  of 
vessel  that  the  bill  of  lading  is 
still  in  Dossession  of  the  buyer....  128r 

Master's  duty  is  to  deliver  goods  to 
vendor,  not  simply  to  retain  them 
till  conflicting  claims  have  been 
settled 1281 

Master's  duty  as  between  conflicting 
bills  of  lading 1281 

Master,  as  bailee,  delivers  at  his 
peril,  and  if  indemnity  is  refused, 
may  bring  an  action  of  inter- 
pleader   1282 

But  where  he  has  no  notice  or 
knowledge  of  prior  endorsement 
may  deliver  to  the  holder  of  the 

first  bill  of  lading  presented.. 1284 

Stoppage  must  be  made  in  behalf  of 
vendor  in  assertion  of  his  para- 
mount right  to  the  goods 1284 

SECTION  V. — HOW  MAY  IT  BB  D»- 
F£A.TED  ? 

Vendor's  right  defeasible  only  by- 
transfer  of  bill  of  lading  or  other 
docament  of  title  to  bona  fide  en- 
dorsee for  value ,•.«  1285". 

By  common  law,  consignee  could 
only  defeat  vendor's  rights  by  re- 
sale of  the  goods 1285- 

But  now  by  Factor's  Acts  by 
pledge  also        1285  . 

The  transfer  of  the  bill  of  lading  is 
now  an  assignment  of  the  con- 
tract  1286  . 

Bill  of  lading  not  negotiable  like  a 
bill  of  exchange 1286 

Transferee  has  no  better  title  than 
the  endorser 1286L. 
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But  a  bona  fide  endonee  will 
hold  goods  against  a  ven- 
dor who  has  been  de- 
frauded into  a  transfer  of 

the  bill  of  lading 1287 

Where  holder  of  bill  of  lading 
proves  that  the  transfer  to  him 
was  for  value,  this  is  j>nma 
facU  proof  of  ownership  of 
goods,  without  showing  that 
prior  endorsements  were  meant 

to  transfer  ownership 1287 

Where  consignor  gets  bacl^  bill  of 
lading  ple<&ed  for  advances,  his 

original  rights  revive 1288 

Vendor's  right  of  stoppage  exists    . 
where  vendee  has  pledgra  bill  of 
lading,  for  surplus  after  pledgee 

is  satisfied 1288 

And  he  may  force  pledgee  to 

marshal  the  assets 1288 

lEffect  on  the  vendor  s  right  of  a 
subsale  of  the  goods  during  the 
iransit 1289 


Right  of  stoppage  defeated  oolj 
when  the  subsale  is  aooompanied 
by  a  transfer  of  bill  of  lading.  ..  1291 

Transfer  of  bill  of  lading  defeats 
vendor's  rights  even  where  en- 
dorsee knows  goods  are  not  paid 
for,  if  transaction  is  honest. 1298 

Effect  of  transfer  for  an  antecedent 
debt 1294 


SECTION  YI. — WHAT  IS  THE  JCyKlfiUT  OF 
A  STOPPAGE  IN   TRANSITU? 

Effect  is  to  restore  the  goods  to  ven- 
dor's possession,  nut  to  resdod  the 

sale  •••«••  ....•...•..••••...  1.9*) 

This  is  settled  bv  the  decisions  iu 

equity 129S 

Law  in  America .  rJ99 

Civil  law  -  1300 

Law  in  France. 13i'2 

Law  in  Scotland 1303 


§  1229.  The  last  remedy  which  an  unpaid  vendor  has  against  the 
This  right  goods  Is  Stoppage  in  transitu.  This  is  a  right  which  arises 
^nbu^r  solely  upon  the  insolvenoy  of  the  buyer,  and  is  based  oa 
u  insolvent.  ^^^  plain  reason  of  justice  and  equity  that  one  man's 
goods  shall  be  not  applied  to  the  payment  of  another  man's  debts.  <a) 
If,  tlierefore,  after  the  vendor  has  delivered  the  goods  out  of  his  own 
possession,  and  put  them  in  tlie  hands  of  a  carrier  for  delivery  to  the 
buyer — (which,  as  we  have  seen  in  the  preceding  chapter,  is  such  a  con- 
structive delivery  as  divests  the  vendor's  lien)— he  discovers  that  the 
buyer  is  insolvent,  he  may  retake  the  goods,  if  he  can,  before  they 
reach  the  buyer's  possession,  and  thus  avoid  having  his  property  ap- 
plied to  paying  debts  due  by  the  buyer  to  other  people.  1 


(a)  Per  Lord  Northington  (then  Lord 
Henley),  L.  C,  in  lyAquila  v.  Lambert,  2 
Eden,  at  p.  77  ;  S.  C,  Amb.  399. 

1.  The  Nature  of  the  Right-— The  right 
•of  stoppage  in  Irarmlu  is  but  an  equitable 
extension  or  enlargement  of  the  vendor's 
common  law  lien  for  the  price,  and  not  an 
independent  and  distinct  right.  Shaw,  C. 
J.,  in  Rowley  v.  Bigelow,  12  Pick.  313 ; 
Benedict  v.  Schaetile,  12  Ohio  St.  516; 
lioeb  V.  Peters,  63  Ala.  249 ;  Grout  r.  Hill, 
4  Gray  361 ;  Babcock  v.  Bonnell,  80  N. 


Y.  244,  251 ;  White  v  Welsh,  38  Peona. 
St.  420.  In  the  case  last  cited,  Lowrie,  C 
J.,  said :  **  Judges  do  not  ordinarilj  di^ 
tinguish  between  the  retainer  of  gooik  bj 
a  vendor  and  their  stoppage  in  trannlu  oo 
account  of  the  insolvency  of  the  vendee, 
because  these  terms  refer  to  the  serais  ri^ 
only  at  different  stages  of  perfectioD  and 
execution  of  the  contract  of  sale.  ♦  ♦  » 
The  rule  is  that  so  long  as  the  vendor  ha& 
the  actual  possession  of  the  goods,  or  as 
they  are  in  the  custody  of  his  agents,  tmd 
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§  1230.  The  history  of  the  law  of  stoppage  in  iranaUu  is  8:iven 
very  fully  by  Lord  Abinger^  in  Gibson  v.  Carruthers,  (6) 
to  which  the  reader  is  referred.     It  now  prevails  almost  by  Lord 
universally  among  commercial  nations^  and  may  best  be 
considered  by  dividing  the  inquiry  into  the  following  sections : 

1.  Who  may  exercise  the  right? 

2.  Against  whom  may  it  be  exercised  ? 

3.  When  does  the  transit  b^in  ?  when  does  it  end  ? 

4.  How  is  the  vendor  to  exercise  the  right  ? 

6.  How  may  the  right  be  defeated  when  the  goods  are  represented 
by  a  bill  of  lading  [or  other  document  of  title  ?] 

6.  What  is  the  l^al  effect  of  the  exercise  of  the  right  ? 

BECrriON  I. — WHO  MAY  EXEBdSE  THE  BIGHT? 

§  1231.  Stoppage  in  ^ansiiu  is  so  highly  favored,  on  account  of  its 
intrinsic  justice,  that  it  has  been  extended  by  the  courts  to  Penoiuin 

,  m  .  ...     .1  1  i*  podtioiM  sinii" 

quasi  vendors  :  to  persons  in  a  position  similar  to  that  of  far  to  vendon, 

J  ^  *  as  oonsignora, 

vendors.^  ^.,  may  stop. 

while  they  aire  in  iraintUfrom  hm  to  the  oen-  right  of  stoppage  tn  tramiiu.    Newhall  v, 

du,  he  has  a  right  to  refuse  or  counter-  Vargas,  13  Me.  93 ;  GK>BBler  v,  Schepeler, 

mand  the  final  delivery  if  the  vendee  be  5  Daly  (N.  Y.)  476.    In  MuUer  v,  Pondir, 

in  failing  circumstances.''    The  right  of  55  N.  Y.  325,  the  plaintiff  in  Havana 

stoppage  in  branaUu  exists  in  the  single  bought  bills  of  exchange  on  New  York  at 

case  of  insolvency,  and  presupposes,  not  the  request  of  S.  &  Co.,  and  sent  them  in 

only  that  the  property  has  passed  to  the  a  package  by  steamer  to  S.  &  Co.,  notify- 

consignee,  but  that  the  possession  is  in  a  ing  them  by  telegraph  of  the  shipment, 

third  person  in  transit  to  the  consignee.  S.  &  Co.  obtained  a  loan  from  defendant 

8tory,  J.,  in  The  St.  Joze  Indiano,   1  on  a  promise  to  transfer  the  bills,  but 

Wheat.  20S.  before  they  arrived,  S.  &  Co.  became  in- 

(6)  S  M.  <&  W.  337.  The  earliest  re-  solvent,  and  plaintiff  claimed  the  pack- 
ported  case  in  which  the  right  is  recog-  age  of  bills  of  exchange.  The  court 
nized  is  Wiseman  v,  Vandeputt,  2  Vem.  sustained  the  claim  as  an  exercise  of 
202,  in  Chancery,  temp.  1690.  It  became  the  right  of  stoppage  in  traneiiu. 
settled  as  an  equitable  doctrine  by  the  Allen,  J.,  approved  Wiseman  v.  Vande- 
subsequent  cases  of  Snee  v,  Presoott,  1  putt,  2  Vem.  203,  and  said :  "  The  fact 
Atk.  245,  and  D' Aquila  v.  Lambert,  ubi  that  the  credit  and  the  danger  of  loss  arose 
supraj  and  was  introduced  as  such  into  the  from  a  sale  of  merchandise,  rather  than  in 
Courts  of  Common  Law  by  Lord  Mans-  any  other  eommereial  dealinge^  had  no 
field.  Assignees  of  Burghall  v.  Howard,  peculiar  force,  and  added  no  charm  to  the 
1  Hy.  Bl.  360,  n.  (a.)  equity.    All  that  is  necessary  to  bring  a 

2.  Who  may  Exercise  the  Right  ? —  case  within  the  precise  principle,  and  the 

Any  person  standing  substantially  in  the  reasons  assigned  in  that  case,  and  which 

position  of  a  vendor  has  the  benefit  of  the  have  never  been    repudiated,   but  have 
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In  Feise  v.  Wray^  (d)  Lord  Ellenborough  and  the  other  judges  of 
Consignor  ^^®  King^s  Bench  held  the  right  to  exist  in  favor  of  a  ood  - 
bo^btwith  signer  who  had  bought  goods,  on  account  and  by  order  of 
monJy\>r  ^^  principal,  on  the  factor's  own  credit,  in  a  foreign  port, 

^"^^^  and  had  shipped  the  goods  to  London,  drawing  bills  on 

the  merchant  here,  who  had  ordered  the  goods  and  become  bankrupt 
during  the  transit.  The  bankrupt's  assignee  contended  that  the  factor 
was  but  an  agent  with  a  lien,  but  the  court  held  that  he  might  be  con- 
sidled  as  a  vendor  who  had  first  bought  the  goods,  and  then  sold 
them  to  his  correspondent  at  cost,  plus  his  commission.  The  principle 
of  this  case  has  been  reoognijsed  in  numerous  subsequent  decisions,  (e) 

come  to  be  fayored  both  at  law  and  in  put  on  their  transit  to  the  seoood  par- 
equity,  is,  that  faith  and  credit  shall  have  chaser,  and  the  right  of  stoppage  did  not 
been  given  to  the  solvency  of  another  exist  And  the  right  does  not  exist  where 
who  has  failed,  while  yet  the  fruits  of  that  the  seller  ships  at  the  buyer^s  request  to 
u'edit  are  in  the  actual  or  constructive  a  third  person,,  in  the  name  of  the  buyer 
possession  or  within  the  reach  of  the  as  consignor.  Bowley  v.  Bigelow,  12  Pitk. 
oarty  giving  the  credit,  and  who  will  be  807,  314;  Treadwell  v.  Aydlett,  9  Heisk. 
Uie  loser,  unless  he  can  retain  or  reclaim  388.  In  Gwin  v,  Richmond  and  DanviUe 
inch  fruits ;  and  the  particular  relation  of  B.  B.,  85  N.  C.  429,  cotton  was  in  the 
the  parties  to  each  other,  or  the  nature  of  hands  of  an  agent  who  had  a  lien  on 
the  transaction  in  which  credit  w  given  is  it  for  advances  to  the  owner.  The 
not  material,  neither  is  the  right  confined  o?mer  sold  the  cotton  and  requested  the 
to  goods  or  personal  chattels,  or  to  a  sale  agent  to  send  it  by  rail  to  the  buyer.  The 
of  goods  on  credit  There  is  no  distinc-  agent  did  so,  but  not  being  paid  his  debt 
tion  between  personal  chattels  in  transitu,  by  the  seller,  stopped  the  goods  in  transit, 
or  merchandise  or  money,  or  negotiable  But  the  court  held  that  the  lien  of  the 
bills,  which  afiects  the  rights  of  parlies.''  agent  had  been  loet  by  delivery  to  the 
But  where  goods  are  shipped  to  the  con-  carrier,  and  that  there  was  no  right  of 
signee  on  the  credit  of  a  third  person,  stoppage  for  such  a  claim, 
there  is  no  right  of  stoppage  in  transitu.        (d)  3  East  93. 

In  Eaton  v.  Cook,  82  Vt.  58,  goods  were  (e)  The  Tigress,  32  L.  J.,  Adm.  97 ; 
bought  by  defendant  on  the  credit  of  an  Patten  v.  Thompson,  5  M.  A  8.  350 ;  Ogle 
order  of  a  third  person,  one  Barnes,  who  v.  Atkinson,  5  Taunt  759 ;  Oakford  r. 
agreed  to  pay  for  them.  While  the  goods  Drake,  2  F.  <&  F.  493 ;  Tucker  v.  Hum- 
were  in  transit  to  the  defendant,  Barnes  phrey,  4  Bing.  516 ;  Turner  v.  Trustees 
became  insolvent,  and  the  seller  attempted  of  Liverpool  Dock  Co.,  6  Ex.  543 ;  20  h. 
to  exercise  the  right  of  stoppage.  But  the  J.,  Ex.  393 ;  Ellershaw  v.  Magniac,  6  Ex. 
court  held  that  no  such  right  existed.  570 ;  Ireland  v.  Livingstone,  L.  R,  5  H. 
Bedfield,  C.  J.,  said  that  if  the  tranaction  L.  395,  per  Blackburn,  J  at  p.  408 ;  Ex 
was  to  be  regarded  as  a  sale  to  defendant,  parte  Banner,  2  Ch.  D.  27b,  C.  A.  As  to 
then  he  had  paid  for  the  goods  with  the  how  far  the  commission  agent  is  vendor, 
order  of  Barnes.  If  it  was  to  be  regarded  and  how  far  agent,  see  OMsabogloo  a. 
as  a  sale  to  Barnes,  then  the  goods  had,  Gibbs,  9  Q.  B.  D.  220. 
with  the  seller's  assent  been  resold  and 
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§  1232.  The  transfer  of  the  bill  of  lading  by  the  vendor  to  his 
agent,  vests  a  sufficient  special  property  in  the  latter  to  Agentof  ven- 
entitle  him  to  stop  in  transUu  in  his  own  name.     This  the  latter  has 

^  T     3  •  enaorwed  the 

was  held  to  be  the  law,  even  before  the  Bills  of  Ladine  ^»"  of  ladinar 

'  o    |Q3y  stop  in 

Act.  (/)  hto  own  name. 

Tlie  vendor  of  an  interest  in  an  executory  agreement  may  also  stop 
tlie  goods,  as  if  he  were  owner  of  them.     In  Jenkyns  t;.  vendor  of  an 
Usborne,  (g)  the  plaintiff  was  agent  of  a  foreign  house,  S«Mito^<Si- 
which  had  shipped  a  cargo  of  beansto  London ;  a  por-  S^^SSS."***** 
tion  of  the  cargo  had  been  ordered  by  Hunter  &  Co.,  jenkyns*. 
of  London,  but  only  one  bill  of  lading  had  been  taken  ^•*~'"®- 
for  the  whole  cargo,  and  this  was  given  to  Hunter  &  Co.,  they  giving 
to  the  plaintiff  a  letter,  acknowledging  that  1442  sacks  of  the  beans 
wore  his  property,  together  with  a  delivery  order  addressed  to  the 
master   of  the  vessel,   requesting  him    to   deliver   to   bearer    1442 
hacks,  out  of  the  cargo  on  board.     Before  the  arrival  of  the  vessel, 
plaintiff  sold  these  1442  sacks,  on  credit,  to  one  Thomas,  giving  him 
the  letter  and  delivery  order  of  Hunter  &  Co.     Thomas  obtained  an 
advance  from  the  defendant  on  this  delivery  order  and  Jetter,  together 
with  otlier  securities.     Thomas  stopped  payment  before  the  arrival  of 
the  vessel,  and  before  paying  for  the  goods,  and  the  plaintiff  gave  no- 
tice to  the  master,  on  the  arrival  of  the  goods,  not  to  deliver  them. 
Held,  that  although  at  the  time  of  the  stoppage  the  property  in  the 
1442  sacks  had  not  vested  in  the  plaintiff,  but  only  the  right  to  take 
them  after  being  separated  from  the  portion  of  the  cargo  belonging  to 
Hunter  &  Co.,  yet  the  interest  of  the  plaintiff  in  the  goods  was  suffi- 
cient to  entitle  him  to  exercise  the  vendor's  rights  of  stoppage. 

§  1233.  It  was  said  by  Lord  Ellenborough,  in  Siff  kin  v.  Wray,  (A) 
that  a  mere  surety  for  the  buyer  had  no  right  to  stop  in 
iramntu:  but  if  a  surety  for  an  insolvent  buyer  should  ezenSsethe 
pay  the  vendor,  it  would  taeem  that  he  would  now  have 
ihe  right  of  stoppage  in  transitu,  if  not  in  his  own  name,  at  all  events 
ill  the  name  of  the  vendor,  by  virtue  of  the  provisions  of  the   6th 
heel  ion  of  the  Mercautile  Law  Amendment  Act  (19  and  20  Vict,  c. 
97,)  which  provides  that  '^  every  person,  who  being  surety  for  the  debt 
or  duty  of  another,  or  being  liable  with  another  for  any  debt  or  duty 
fihall  pay  such  debt  or  perform  such  duty,  shall  be  entitled   to  have 

(/}  Morrison  v.  Graj,  2  Bing.  260.  (A)  6  East  371. 

(|p)  7  M.  A  G.  678;  8  Soott  N.  B.  506. 
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assigned  to  him  or  to  a  trustee  for  him  every  jadgment,  specialty  oi 
other  security  which  shall  be  held  by  the  creditor  in  respect  of  such 
debt  or  duty^  whether  such  judgment,  specially  or  other  security  shall 
or  shall  not  be  deemed  at  law  to  have  been  satisfied  by  the  payment 
of  the  debt  or  performance  of  the  duty,  and  «ucA  person  shall  be  en- 
tilled  to  stand  in  the  plaee  of  the  creditor y  and  to  use  all  the  remedies^  and 
if  need  be,  and  upon  a  proper  indemnity,  to  use  the  name  of  the 
creditor  in  any  action  or  other  proceeding  at  law  or  in  equity,  in  order 
to  obtain  from  the  principal  debtor  or  any  cosurety,  co-contractor,  or 
co-debtor,  as  the  case  may  be,  indemnification  for  the  advances  made 
and  loss  sustained  by  the  person  who  shall  have  so  paid  such  debt  or 
performed  such  duty,  Ac."  (Q 

§  1234.  [The  opinion  submitted  in  the  text  is  confirmed  by  the  <le- 
impertaa  cision  of  Jessel,  M.  R.,  in  the  case  of  The  Imperial  Bank 

ESSuo?«.  ^'  ^^^  London  and  St.  Katharine  Dock  Company,  (m) 
St!  Katii^e  Goods  had  been  purchased  by  a  broker  without  disclosing 
^^^'^  ^'  the  name  of  his  principals.     By  the  custom  of  the  market, 

the  broker  on  the  buyer's  default  became  personally  liable  to  the  seller 
for  the  price.  The  buyers  stopped  payment,  and  the  broker  thereupon 
paid  the  vendors  the  price,  and  obtained  from  them  a  delivery  order 
for  the  goods.  Held,  that,  by  reason  of  the  custom  of  the  trade,  the 
broker  stood  in  the  position  of  surety  for  the  buyers,  and  that  ^  having 
regard  to  the  terms  of  the  Mercantile  Law  Amendment  Act,  and  to 
the  justice  of  the  case,''  the  lien  of  the  unpaid  vendors  was  a  security 
which  subsisted  for  the  benefit  of  the  surety,  so  as  to  entitle  him  to 
stop  the  goods  in  the  vendor's  name.] 

§  1236.  The  right  of  stoppage  in  transitu  does  not  depend  on  the 
Parties  ^^^  ^^^^  *^®  vcudor  having  had  a  lien  and  parted  with  it, 

uenstSaal?**^  ^^7  8®*  ^*  hsds,  again  if  he  can  stop  the  goods  in  transit, 
^r^otfmoJ"  but  is  a  right  arising  out  of  his  relation  to  the  goods  qua 
*^^'  vendor,  which  is  greater  than  a  lien.     Other  persons,  there- 

(0  The  only  decisions  met  with  as  to  of  Hathesing  v,  Laing,  17  £q.  92,  101, 

the  oonstraction  of  this  section  are  Lock-  Bacon,  V.  C,  intimated  an  opinion  that  a 

hart  V.  Beiily,  1  De  G.  &  J.  464 ;  25  L.  J.,  broker  who,  on  behalf  of-  his  principal, 

Ch.  54;  Batchelor  v,  Lawrence,  9  C.  B.  purchases  and  pays  for  goods,  which  he 

(N.  S.)  543;  30  L.  J.,  C.  P.  39;  Brandon  ships  in  his  principal's  name,  is  not  cn- 

9.  Brandon,  28  L.  J.,  Ch.  150 ;  De  Wolf  v.  titled  to  stop  them  in  trannUL    The  ciae, 

Lindsell,  5  Eq.  209 ;  and  Phillips  v.  Dick-  however,  was  decided  on  other  grounds, 

son,  8  C.  B.  (N.  S.)  391 ;  and  29  L.  J.,  C.  and  the  dieium  of  the  learned  judge  seems 

P.  223.  to  be  irrecondiable  with  the  authorities 

(m)  5  Ch.  D.  195.    Li  an  earlier  case  above  referred  to. 
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fore,  entitled  to  liens,  as  factor's,  (n)  fullers  (o)  who  have  fulled  cloths, 
have  no  right  to  stop  in  tranmiu,  before  obtaining  or  after  having  lost 
possession.  3 

A  principal  consigning  goods  to  a  factor  has  the  right  of  stoppage 
in  transitUy  on  the  latter  becoming  insolvent,  even  if  the  consignor 
factor  have  made  advances  on  the  faith  of  the  consign-  {? hL^a5o7^ 
ment,  (p)or  have  a  ioint  interest  with  the  consignor,  (a)  advanoesor 

r,  Jri^i      *  .      /.     1  1  6  v:i/    have  a  Joint 

§  1236.  An  agent  of  the  vendor  may  make  a  stoppage  merest  in  the 
in  behalf  of  his  principal,  (r)  but  attempts   have   been 
made  occasionally  by  persons  who  had  no  authority,  and  vendor, 
whose  acts  were  subsequently  ratified,  and  the  cases  establish  certain 
distinctions.  ^ 

(n)  Kinloch  v.  Craig,  3  T.  B.  119 ;  and  writing  by  which  the  latter  revoked  the 

in  the  House  of  Lords,  Id.  7S6,  and  4  order  for  the  goods  and  requested  them 

Bro.  P.  G.  47.  to  be  delivered  to  the  seller.    Nay  lor  v, 

(o)  Sweet  V,  Pym,  1  East  4.  Dennie,  8  Pick.  198 ;  Scholfield  v.  Bell, 

3.  The  Right  as  Affected  by  Subae-  14  Mass.  40.    Parker,  C.  J.,  in  Naylor 

quent  Agreement  of  the  Parties. — If  the  v.  Dennie,  supra^  says:   ^'Biit  we  under- 

vendor  chooses  to  exercise  the  right  of  stand  this  doctrine  to  mean  no  more  than 

stoppage  in  irtumiu,  he  must  cut  upon  that  that  the  right  of  stopping  in  transitu  can- 

theory^  and  not  base  his  claim  upon  a  sub-  not  be  exercised  under  a  title  derived 

sequent  agreement  between  him  and  the  from  the  consfguee,  not  that  it  shall   be 

insolvent  vendee ;  for  in  the  latter  case  exercised  in  hoatUiiy  to  him.'' 

he  may  stand  only  on  a  level  with  other  (p)  Kinloch  v.  Craig,  3  T.  B.  119. 

creditors.    At  least,  the  doctrine  of  stop-  {q)  Newsom  v.  Thornton,  6  East  17. 

page  in  transitu,  <u  bucK,  will  have  no  ap-  (r)  Whitehead  v.  Anderson,  9  M.  &  W. 

plicadon.     Lane    v,   Jackson,  5    Mass.  618. 

162;  Ash  v.  Patnam,  1  Hill  302;  4.  Stoppage  by  an  Agent.— In  Bey- 
Sturtevant  v.  Orste,  24  N.  Y.  538.  In  nolds  v.  B.  B.,  43  N.  H.  580,  589,  Bell, 
Grant  v.  Hill,  4  Gray,  361,  the  vendee  G.  J.,  after  stating  and  approving  Bird  v. 
after  having  obtained  possession  of  the  Brown,  stated  in  the  text,  supra,  said : 
goods,  ascertained  that  he  was  insolvent,  "  Yet  we  regard  it  as  settled  that  any 
whereupon  he  deposited  them  in  a  ware-  agent  who  has  power  to  act  for  the  con- 
house,  subject  to  the  order  of  the  vendor,  signer,  either  generally  or  for  the  pur- 
and  notified  the  vendor  thereof  by  letter ;  poses  of  the  consignment  in  question, 
but  before  the  vendor  had  signified  his  may  stop  goods  in  transitUf  without  any 
assent,  the  goods  were  attached  by  another  authority  specially  directed  to  that  end, 
creditor.  It  was  held  that  the  law  of  or  empowering  him  to  adopt  that  particu- 
stoppage  in  tranaitu  had  no  application,  lar  measure."  See  Bell  v.  Moss,  5  Whart. 
but  that  the  vendor's  title  should  prevail  189,  206;  Chandler  v.  Fulton,  10  Tex.  2; 
upon  the  ground  of  a  rescission  of  the  Durgy  Cement  Co.  v  O'Brien,  123  MnsH. 
contract  by  the  mutual  consent  of  the  12.  In  this  last  case,  a  question  was 
seller  and  purchaser.  Still,  the  right  of  raised  under  Bird  v.  Brown  of  tiie  agent's 
stoppage  will  not  be  defeated  because  the  authority,  but  the  court  sustained  the 
consignor  obtained  from  the  consignee,  a  authority  because  it  was  ratified  before 
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Where  the  stoppage  in  transitu  is  effected  in  behalf  of  the  vendor, 

Batiiioation  ^7  ^^^  ^^^  ^^  ^^  "^  ^^^^  ^^  ^^7  authority  to  act  for 
^^^it«M  bii^}  A  subsequent  ratification  of  the  vendor  will  be  too 
Sm'rb^Miy  late  if  made  after  the  transit  is  ended.  In  Bird  o. 
vendOT.  ^'  Brown,  (a)  the  holder  of  some  bills  of  exchange,  drawn  by 
Bird  9.  Brown,  the  vcndor  ou  the  purchaser,  for  the  price  of  the  goods, 
assumed  to  act  in  behalf  of  the  vendor  m  stopping  the  goods  m 
tranaitUf  and  the  assignees  of  the  bankrupt  buyer  also  demanded  the 
goods.  Afber  this  demand  by  the  assignees,  the  vendor  adopted  and 
ratified  the  stoppage  made  in  his  behalf  by  the  holder  of  the  bills  of 
exchange,  but  the  court  held  that  the  property  in  the  goods  had  vested 
in  the  assignees,  by  their  demand  of  delivery,  and  this  ownership 
could  not  be  altered  retrospectively  by  the  vendor's  subsequent  ratifi- 
cation. 

§  1237.  But  in  Hutohings  v.  Nunes,  {t)  the  stoppage  was  made  fay 
BatifiMtion  *^®  defendant,  who  had  previously  done  business  for  ^ 
JvSS  autSS-  vendor  as  his  agent.  The  defendant  had  written  to  the 
^^h!^  a«ent  vcndor,  informing  him  of  the  insolvency  of  the  buyer,  on 
rum^^to"^  the  26th  of  March,  and  the  vendor  on  the  16th  of  April 
Hutohintfiv.  cuclosed  to  the  defendant  a  power  of  attorney  to  act 
Nonea.  £^^  jj^^^    rpj^^  defendant,  before  receiving  this  power,  to 

wit,  on  the  21st  of  April,  assumed  to  act  for  the  vendor,  and  efiected 
the  stoppage.  Held,  by  the  Privy  Council,  distinguishing  this  case 
from  Bird  v.  Brown,  that  the  power  actually  despatched  on  the  16th 
of  April  was  a  sufficient  ratification  of  theagent^s  act  done  on  the  21st, 
although  the  agent  was  not  then  aware  of  the  existence  of  the  aa- 
thority. 

§  1238.  The  vendor's  right  exists,  notwithstanding  partial  payment 
Vendor*B*  of  the  pHcc ;  (u)  [but  when  the  contract  is  apportionable, 

fil^'by  p«w  ^^^  payment  has  been  made  in  respect  of  a  part  of  the 
iiai  paymeni,  gQods,  the  vcudor  cau  ouly  exercise  his  right  of  stoppage 
«xer«rfaabie  ^^^^  ^^®  goods  which  remain  unpaid  for ;  (v)]  neither  is 
reimaSii«  ^^^  vcudor's  right  lost  by  his  having  received  conditional 
unpaid  for;       payment  by  bills  of  exchange  or  other  securities,  (a?)  even 


the  buyer  or  his  anigoee  obUuned  poe*  M.  &  W.  375 ;  Van  Outeel  v.  Booker,  2 

eesrion  of  the  goods.  Ex.  702. 

(«)  4  £z.  786.  (v)  MerchsDt  Bsnking  Go.  «.  Phsnix 

(0  1  Moo.  P.  C.  (K.  &)  248.  BeBsemer  Steel  Co.,  6  Ch.  D.  205. 

(u)  Hodgson  «.  Loj, 7  T.  B.  440;  Feise  (s)  Dixon  o.  Yates,  5  B.  A  Ad.  845; 

V.  Wnjf  8  East  93;  Edwardsv.  Biewer,2  Feise  v.  Wray,  M  supra/  Edwards  9, 
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though  he  may  have  negotiated  the  bills  so  that  they  are  uorbyoondi- 
outstanding  in  third  hands^  anmatured.  (y)  ^  ment.  ^^^^ 

It  has  already  been  shown^  however,  {z)  that  a  vendor  ^^^  vendor 
is  not  unpaid^  if  he  have  taken  bills  or  securities  in  abao-  JJyJl^JJii. 
liUe  payment     He  must  in  such  cases  seek  his  remedy  on  futopay^rat 
the  securities,  having  no  further  right  on  the  goods.  cannot  stop. 

§  1239.  In  Wood  v.  Jones,  (a)  it  was  held  that  the  consignor,  whose 
bill  drawn  against  a  cargo  had  been  dishonored  by  an  in-  oonBignormay 
solvent  consignee,  was  not  deprived  of  the  right  of  stop-  J^^j^unf'* 
page  because  he  had  in  his  own  hands  goods  belonging  to  ^^^^^ 
his  consignee  unaccounted  for,  and  the  account  current  be-  SSanJ^-"*** 
tween  them  had  not  been  adjusted,  and  the  balance  was  ^'^^' 
uncertain.  Woodr.jonc 

But  in  Vertue  v.  Jewell  (6)  it  was  held  by  Lord  Ellenborough,  and 
confirmed  by  the  court  m  banc,  that  a  consignor  who  was  AconsinK 


lor 

1P0 


indebted  to  the  consignee  on  a  balance  of  accounts,  in  goods  in  pay- 
which  were  included  acceptances  of  the  consignee   out-  matured  ao^ 
standiDg  and  unmatured,  and  who,  under  these  oiicum-  ^^iT^ 

tr<xnHtu  on 

stances,  shipped  a  parcel  of  barley  on  account  of  that  bal-  learning:  the 
ance,  had  no  right  of  stoppage  on  the  insolvency*of  the  the  aooeptoi^ 
consignee,  although  the  acceptances  were  afterwards  dis-  y^^^^^ 
honored.     Lord  Ellenborough  said,  that  "the  circum-  J«weu. 
stance  of  Bloom  (the  consignor)  being  indebted  to  them  on  the  balance 
of  accounts,  divested  him  of  all  control  over  the  barley  from  the  mo- 
ment of  the  shipment.     The  nonpayment  of  the  bills  of  exchange 
cannot  be  taken  into  consideration.''     The  court  held,  in  bario,  that 
under  these  circumstances  the  consignees  were  to  be  considered  as  pur- 
chasers for  a  valuable  consideration. 

§  1240.  This  case  has  never  been  overruled,  but,  if  correctly  re- 
ported, is  very  questionable  law.     Lord  Blackburn,  in  vertue*.  Jew- 
the  Treatise  on  Sales  (p.  220),  suggests  as  an  explanation,  ^<i««^<««d 
that  the  position  of  the  consignor  was  not  such  as  to  allow  him  to  be 
considered  as  a  vendor,  and  that  the  case  would   therefore  be  an 

Brewer,  ubi  iupra,  Monille,  4  Clark  418 ;  afltaned,  14  Penna. 

(y)  Feise  v.  Wray,  ubi  mtpra;  Patten  «.  48 ;  Lewia  v.  Mason,  86  U.  C.  Q.  B.  690, 

Thompson,  6  M.  &  S.  850 ;  Edwards  v,  607. 

Brewer,  u^  supra/  Miles  v.  Gbrton,  2  Gr.  (s)  AnU  U  1082, 1088 

A  M.  504.  (a)  7  D.  A  B.  126. 

5.  Stubbe  v.  Lund,  7  Mass.  453,  456 ;  (6)  4  Camp.  31. 
Arnold  v.  Delano,  4  Cush.  83;  Hays  v. 
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authority  for  the  proposition  that  the  right  of  stoppage  is  peculiar  to 
a  vendor.  Bat  it  happens,  anfortanately  for  this  explanation,  that 
the  report  states  in  express  terms  that  the  ground  of  the  decision  m 
bano  was,  that  the  consignees  '^  were  to  be  considered  the  purchasos 
of  the  goods  for  a  valuable  consideration ;''  a  ground  which  would 
prove  the  right  of  stoppage  to  exid;  for  it  had  already  been  held  bj 
the  same  court,  in  Feise  v,  Wray,  (c)  that  a  vendor's  right  of  stoppage 
was  not  taken  away  by  the  fact  that  he  had  received  acceptances  for 
the  price  of  the  goods,  which  were  outstanding  and  unmatured  at  the 
time  of  the  stoppage. 

§  1241.  When  this  case  was  pressed  on  the  court  by  the  counsel  in 
p,^^^^  ^  Patten  v,  Thompson,  {d)  Lord  EUenborough  did  not  sug- 

Tbompoon.        g^^.  ^^^  j^.  ^gg  g^^^  jj^^  ^j^  repoHedy  but  said:  ^^  I  have 

looked  also  into  that  case  of  Vertue  v.  Jewell,  and  find  that  there  the 
bill  of  lading  was  endorsed  and  sent  by  the  consignor  on  account  of 
a  balance  due  from  him,  including  several  acceptances  then  running; 
80  that  it  ioas  the  case  of  a  pledge  to  oover  these  aooeptanoes.^  There 
was  an  interval  of  only  two  years  between  the  cases,  and  this  explana- 
tion scarcely  renders  Vertue  v,  Jewell  more  intelligible ;  for  it  was 
recognized  as  settled  law  in  Patten  v.  Thompson,  that  a  consignor  may 
stop  the  spedfi^i  goods  on  which  his  consignee  has  made  advances,  ou 
learning  the  consignee's  insolvency ;  (e)  and  it  is  very  hard  to  under- 
stand how  a  consignor's  right  of  stoppage  can  be  greater  against  the 
very  goods  on  the  faith  of  which  an  advance  has  been  made  to  him, 
than  against  goods  ou  which  the  consignee  has  made  no  special  ad- 
vance, but  which  are  sent  to  him  to  meet  unmatured  acceptances  given 
in  general  account ;  or  why  the  latter  is  a  pledge,  and  not  the  former.  < 
§  1242.  The  unpaid  vendor's  right  of  stoppage  is  higher  in  its 
Vendor**  ri«ht  ^^^turc  than  a  carrier's  lien  for  a  general  balance^  {f) 
of  stoppage       though  uot  for  the  special  charges  on  the  goods  sold:  7 

(e)  3  East  93.  7.  The  Vendor's  Right  is   Subject 

\d)  5  M.  <&  8.  350.  to  the    Carrier's   Lien.— The  carrier't 

(e)  This  had  been  settled  in  Kinloch  e.  freight  charges  are  a  lien  paramount  to 

Craig,  in  the  House  of  Lords,  8  T.  R  the  vendor's  right  on  a  stoppage  tn  <rcw»- 

786.  iiu,    ''  This  right  is  indeed  paramount  to 

6.  That  the  right  of  stoppage  in  transittt  any  lien  created  by  usage  or  by  agree- 

does  not  exist  where  goods  are  shipped  in  ment  between  the  carrier  and  the  ooo- 

payment  of  a  precedent  debt,  was  held  in  signee  for  a  general  balance  of  aooount 

Wood  V.  Boach,  1  Yeates  177 ;  Barritt  v.  But  the  common  law  lien  of  a  earner 

Bench,  4  McLean  325.  upon  a  particular  consignment  of  goods 

(/)  Oppenheim  v.  Bussell,  3  B.  &  P.  42.  arises  from  the  act  of  the  consignor  him- 


PART  I.]  STOPPAGB  IN  TRANBITU.  1067 

and  he  may  also  maintain  his  claim  as  paramount  to  that  panunountto 

_ ,  ^     ,        ,  general  lien  of 

of  a  creditor  of  the  buyer  who  has  attached  the  goods  carrier, 
while  in  transit,  by  process  out  of  the  Mayor's  Court  of  Sg  ^jJito?^' 
the  City  of  London,  {g)  8 

In  the  case  of  the  Mercantile  and  Exchange  Bank  v.  Gladstone,  (A) 
it  was  held  that  the  consignor's  right  of  stoppage  was 
paramount  to  a  demand  for  freight  under  the  followine:  oaeestode- 

_  _  ,  mand  for 

circumstances.     The  goods  were  ordered  by  Fernie  &  Co.  freight. 
of  Liverpool  from  the  defendants'  house  in  Calcutta,  and  Mercantile  and 
were  shipped  on  board  of  Fernie  &  Co.'s  own  vessel,  the  sankv.^iad- 
master  signing  bills  of  lading  "  freight  for  the  said  goods 
free  on  owner's  account."     This  bill  of  lading  was  such  as  the  master 
had  authority  from  the  owners  to  sign,  but  before  it  was  signed  in  Cal- 
cutta, the  owners  in  Liverpool  had  transferred  the  vessel  with  '^  all 
the  profits  and  all  the  losses,  as  the  case  might  be,"  though  this  trans- 
fer was  unknown  to  the  consignors  or  to  the  captain  when  the  bills  of 
lading  were  signed.     It  was  held,  under  these  circumstances,  that  the 

self  in  deliyering  the  goods  to  be  carried,  Allen  v.  Mender,  1  Ash.  103 ;  Hays  «. 
and  no  anthoritj  has  been  dted  to  sup-  Monille,  14  Penna.  48 ;  Potiinger  v. 
port  the  poeitlon  that  this  lien  of  the  Hecksher,  2  Grant  309 ;  Wood  v.  Yeat- 
carrier  upon  the  whole  of  the  same  con-  man,  15  B.  Mon.  270,  273 ;  Haase  v.  Jud- 
signment  is  not  as  valid  against  the  con-  son,  4  Dana  13;  Morris  v.  Shryock,  50 
signer  as  against  the  consignee."  Gray,  Miss.  590,  600;  O'Brien  v.  Norris^  16 
C.  J.,  in  Potts  V,  N.  T.  A  N.  £.  B.  R,  131  Md.  122,  129 ;  White  «.  Mitchell,  38 
Mass.  466.  In  the  same  case  it  was  held  Mich.  390,  392;  Calahan  v,  Babcock,  21 
that  this  lien  of  the  carrier  included  Ohio  St  281 ;  Naylor  v.  Dennie,  8  Pick, 
freight  paid  by  him  to  a  preyious  carrier  198 ;  Clark  v.  Lynch,  4  Daly  83 ;  Buck- 
forwarding  the  goods  under  the  same  ley  v.  Fumess,  16  Wend.  137 ;  Blackman 
shipment,  and  that  the  delivery  of  part  v.  Pierce,  23  Gal.  509 ;  O'Neill  v,  Garrett, 
of  the  goods  did  not  reduce  the  amount  6  Iowa  480,  486.  In  Mississippi  Mills  v. 
which  could  be  claimed  as  a  lien  on  the  Union  Bank,  21  Am.  L.  Beg.  (N.  S.)  534, 
residue.  In  iQucker  v,  Donovan,  13  Kan.  ^Sup.  Ct.  Tenn.,  1882,)  the  goods  were  at- 
251,  266,  an  attaching  creditor  of  the  tached  at  the  railroad  station  after  they 
buyer  paid  the  carrier's  freight  charges  had  reached  their  destination,  for  the 
and  was  held  to  be  entitled  to  hold  the  buyer's  debts,  but  it  was  held  that  this  did 
goods  as  security  for  the  payment  against  not  impair  the  seller's  right  of  stoppage, 
the  seller  exercising  the  right  of  stoppage.  An  assignment  for  the  benefit  of  credit- 
See  Newhall  v.  Vargas,  16  Me.  814.  on  will  not  defeat  the  right ;  but  posses- 
{g)  Smith  v.  Gk)8S,  1  Camp.  282.  aion  obtained  by  the  assignee  will  have 
8.  The  Vendor'a  Right  la  Paramount  the  same  efiect  as  if  obtained  by  the 
to  that  of  a  Creditor  of  the  Buyer  buyer.  Stanton  v.  £ager,  16  Pick.  476; 
Attaching  in  Transit.— Durgy  Cement,  Arnold  v.  Delano,  4  Cush.  33 ;  Harris  «. 
Ac.,  Co.  V.  O'Brien,  123  Mass.  12,  14 ;  Hurd,  6  Duer  606. 
Seymour  v.  Newton,  105  Mass.  272,  275 ;  (h)  L.  B.,  3  Ex.  233 
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consignor's  right  of  stopping  the  goods  ''  free  of  freight,''  ooald  not  be 
aiTected  by  the  sale  in  England,  which  was  unknown  to  him.  Kelly, 
C.  B.,  expressed  the  opinion  also,  that  the  master  of  a  yeasel  in  distant 
seas  retains  all  the  authority  given  to  him  by  the  owner  who  appointed 
hira,  notwithstanding  an  intervening  transfer,  until  such  transfer  is 
made  known  to  him ;  and  on  that  ground  also  held  that  the  transferee 
of  the  ship  was  bound  by  the  terms  of  the  bill  of  lading. 

SECTION  II. — ^AGAINST  WHOM  MAY  IT  BE  EZEBCXSED  ? 

§  1243.  The  vendor  can  only  exercise  this  right  against  an  tuobenf 
Only  Againat  ^^  bankrupt  buyer.  By  the  word  '*  insolvency  "  is  meant 
torowent^  ^  general  inability  to  pay  one's  debts:  (t)  and  of  this  in- 
veudee.  ability,  the  failure  to  pay  one  just  and  admitted  debt 

would  probably  .be  sufficient  evidence,  {k)  9  And  in  a  number  of  the 
What  to  in-  cascs,  the  fact  that  the  buyer  or  consignee  had  ''stopped 
•oivenoyr  payment"  has  been  considered,  as  a  matter  of  coarae,  to 
be  such  an  insolvency  as  justified  stoppage  in  transitu.  (/)  10 

(t)  Parker  v.  Gossage,  2  C,  M.  &  B.  general  inability  to  settle  his  aflkixs  in 

617 ;  Biddleoombe  v.  Bond,  4  Ad.  A  £.  322,  the  usual  course  of  business  are  suffidenL 

696 ;  and  see  Billson  v.  Crofts,  15  £q.  814.  See  the  recent  case  of  Loeb  v.  Peters,  6S 

(k)  Sm.  Merc.  Law,  note,  p.  660,  (ed.  Ala.  248,  where  evidence  of  the  ooafessian 

1877.)  of  judgments  by  the  vendees  and  imme- 

9.  Insolvency  in  General. — Th^  word,  diate  levy  of  executions  thereon,  before 
as  used  in  various  connections,  is  intei^  the  receipt  of  the  goods,  was  allowed  to 
preted  in  Thompson  v.  Thompson,  4  prove  insolvency.  And  in  Beynolds  «. 
Gush.  127 ;  Lee  0.  Kilburn,  8  Gray  694;  Boston  and  Maine  Bailroads,  48  K.  H. 
Ferry  o.  The  Bank  of  Central  New  York,  680,  Bell,  C.  J.,  said,  (page  692) :  "  The 
16  How.  Pr.  (N.  Y.)  446,  and  cases  there  proof  that  they  [the  vendees]  did  not  pay 
cited;  Mitchell  v.  Gaszam,  12  Ohio  386;  the  bill,  that  they  got  possession  of  the 
Douglass  V,  Beynolds,  12  Pet.  491.  goods  without  payment,  and  that  no  soch 

(1)  Vertue  o.  Jewell,  4  Camp.  31 ;  New-  parties  could   be  found  afVerwards,  was 

som  V.  Thornton,  6  East  17 ;  Dixon  v.  competent  evidence^  from  which  the  joiy 

Yates,  6  B.  &  Ad.  313;  Bird  v  Brown,  4  might  find  their  insolvency,  as  well  as 

£z.  736.    And  see  a  discussion  by  Willes,  their  entire  failure  to  perform  the  eondi- 

J.,  as  to  meaning  of  **  insolvency  "  in  The  tions  of  the  sale."    See  also  Benedict  e. 

Queen  v.  The  Baddlers'  Co.,  10  H.  L.  C.  Schaettle,  12  Ohio  St.  616 ;  Hays  si.  Mo> 

404,  425.  nille,  14  Penna.  St.  48 ;  Secomb  r.  Nott, 

10.  What  is  Sufficient  Insolvency  of  14  B  Mon.  324;  Naylor  v.  Dennie,  8 
the  Buyer  to  Warrant  a  Stoppage  in  Pick.  198;  O'Brien  p.  Norria,  16  Md.  122; 
Transitu— It  is  well  settled  that  the  buyer  More  v.  Lott,  13  Neb.  376;  Duiigy 
need  not  have  taken  advantage  of  ihe  in-  Cement  and  Umber  Co.  v.  O'Brien,  128 
solvent  or  bankrupt  acts,  in  order  to  allow  Mass.  12.  ''  By  the  term  '  insolvency '  of 
the  vendor  to  Htop  the  goods  in  tranntu.  the  buyer,''  said  Morton,  J.,  in  the  caee 
Any  circumstances  showing  the  vendee's  last  cited,  **  is  meant  his  in&bility  to  pay 
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§  1244.  If  the  vendor  stop  in  transitu  where  the  vendee  has  not  yet 
become  insolvent,  he  does  so  at  his  peril.     If,  on  the 
arrival  of  the  goods  at  destination,  the  vendee  is  then  in-  athiB^periiK 
solvent  the  premature  stoppage  will  avail  for  the  proteo-  bi]yer?in- 
tion  of  the  vendor ;  but  if  the  vendee  remain  solvent,  the 
vendor  would  be  bound  to  deliver  the  goods,  with  an  indemnification 
for  expenses  incurred,  (m)  ^1 

In  '^  The  Tigress,"  {n)  Dr.  Lnshington,  in  delivering  judgment,  said : 
'^  Whether  the  vendee  is  insolvent  may  not  transpire  till  afterwards 
(i.  e.  after  the  stoppage),  when  the  bill  of  exchange  for  the  goods  be- 
comes due ;  for  it  is,  as  I  conceive,  clear  law  that  the  right  to  stop 
does  not  require  the  vendee  to  have  been  found  insolvent.''  But  this 
was  a  case  between  the  vendor  and  the  owners  of  the  vessel,  not  between 
vendor  and  vendee,  and  will  be  more  fully  referred  to  pod. 

SECTION  ni. — ^WHEN  DOES  THE  TBANBIT  BEGIN :  AND  END? 

§  1246.  The  transit  is  held  to  continue  from  the  time  the  vendor 
parts  with  the  possession,  until  the  purchaser  acquires  it ;  DQ^aHoa  ^ 
that  is  to  say,  from  the  time  when  the  vendor  has  so  far  *»°^^ 

hlB  debts  in  the  usual  course  of  business,  stantis,  6  Bob.  Adm.  B.  321. 

It  is  not  necessaiy  that  he  should  have  11.  V^en  Insolvency  must  Exist.-— 

been  a4jud]cated  a  bankrupt  or  insolvent  The  case  of  Bogers  v.  Thomas,  20  Conn, 

debtor."    In    Hays   v.   Monille,    mnpra^  64,  holding  that  if  the  insolvency  of  the 

Hepburn,  J.,  in  instructing  the  jury,  (and  vendee  exists  at  the  time  of  the  sale,  the 

his  charge  was  approved  by  the  appellate  vendor,  though  he  be  ignorant  of  that 

court,)  Haid:    "The    insolvency   of   the  fact,  will  have  no  right  of  stoppage,  stands 

vendor,  Bbodes,  is  the  groundwork  of  the  alone  in  that  ruling,  which  has  generally 

plaintiff's  claim,  and  this  is  a  fact  for  been  repudiated  outside  of  the  state  in 

your  decision,  Was  Bhodes  insolvent  when  which  it  was  decided.    With  this  ezcep- 

these  goods  were  replevied  by  the  plain-  tion,  the  American  cases  unite  in  declar- 

tifi?    It  is  not  necessary  to  prove  insol-  ing  that  it  is  quite  immaterial  that  the 

vency,  that  he  should  have  been  declared  insolvency  existed  at  the  time  of  the  sale, 

a  bankrupt  or  insolvent  by  a  judicial  tri-  provided  the  vendor  be  ignorant  of  the 

bunal,  nor  that  he  should  have  made  an  fact  at  that  time.    Loeb  v.  Peters,  63  Ala. 

assignment  of  his  property.    If  the  fact  243 ;  Beynolds  v,  Boston  and  Me.  B.  B., 

exist,  no  matter  how  proved,  if   suffi-  43  N.  H.  580 ;  Benedict  v,  Schaettle,  12 

dently  and  satis&ctorily  proved,  the  law  Ohio  St.  515 ;    Buckley  v.   Fumiss,   15 

requires  no  more."  Bogers  v.  Thomas,  20  Wend.   137 ;  Naylor  v.  Dennie,  8  Pick. 

Conn.  54,  which  required  the  insolvency  205;  White  v.  Mitchell,  38  Mich.  390; 

of  the  vendee  to  be  evidenced  by  wme  Blum  v,  Marks,  21  La.  Ann.  268;  O'Brien 

(mtri  act  on  his  part,  must  be  considered  as  v,  Norris,  16  Md.  122. 

overruled  by  the  later  cases  cited  above.  (n)  32  L.  J.,  Adm.  97. 
(m)  Per  Lord  atowell,  in   The  Con- 
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made  delivery,  that  his  right  of  retaining  the  goodsy  and  his  right  of 
lien,  as  described  in  the  antecedent  chapters,  are  gone,  to  the  time  when 
the  goods  have  reached  the  actual  posseasion  of  the  buyer.  12 

And  here  the  reader  must  be  reminded  that  the  vendor's  right  in  the 
goods  is  very  frequently  not  ended  on  their  arrival  at  their 

iirl^to        ultimate  destination,  because  of  his  having  retained  ike 


The 
oomes 

vendOT?a8       property  iu  them.    The  mode  by  which  the  vendor  may 
tiueandri^i    guard  himself  against  the  buyer's  insolvency  through  the 


andj^Ma""  reservation  of  ihejua  diapanendif  of  the  title  to  the  goods, 
has  been  treated  ante,  Book  II.,  Ch.  6.  The  stoppage  m 
tranaiiu  is  called  into  existence  for  the  vendor's  benefit,  after  the  buyer 
has  acquired  title,  and  right  of  possession  and  eoen  oonstrueiive  jxxaflMiem, 
but  not  yet  a^stual  possession. 

§  1246.  In  James  r.  Griffin,  (o)  which  was  twice  before  the  Ex- 
chequer of  Pleas,  Parke,  B.,  giving  his  opinion  on  the 
cipies  as  stated   secoud  occasiou,  thus  Stated  the  general  pnnciples :     "  Of 
•'   '      the  law  on  this  subject  to  a  certain  extent,  and  sufficient 
for  the  decision  of  this  case,  there  is  no  doubt    The  delivery  by  the 
jamM*.  vendor  of  goods  sold,  to  a  carrier  of  any  descriptioo, 

Oriffln.  either  expressly  or  by  implication  named  by  the  vendee, 

and  who  is  to  carry  on  his  account,  is  a  constructive  delivery  to  the 
vendee ;  but  the  vendor  has  a  right  if  unpaid,  and  if  the  vendee  be 
insolvent,  to  retake  the  goods, — before  they  are  actually  delivered  to 
the  vendee,  or  some  one  whom  he  means  to  be  Aw  agent  to  take  posses- 
sion of  and  keep  the  goods  for  him, — ^and  thereby  to  repUuse  the  vendor 
in  the  same  situation,  as  if  he  had  not  parted  with  the  actual  posses- 
sion. *  ♦  ♦  The  actual  delivery  to  the  vendee  or  his  agent, 
which  puts  an  end  to  the  transitus,  or  state  of  passage,  may  be  at  the 
vendee's  own  warehouse,  or  at  a  place  which  he  uses  as  his  own, 
though  belonging  to  another,  for  the  deposit  of  goods ;  Scott  t;.  Petit 
3  B.  &  B.  469,   Rowe  v.  Pickford,   8   Taunt.    83;   or  at  a  place 

12.  When  Does  the  Transit  End?—  301;  Gabeen  v.  Oampbell,  80  Peiuia.  St 
The  general  principle  is  well  settled  254 ;  Govell  v.  Hitchcock,  23  Weod.  611 ; 
throughout  the  United  States  that^  in  Hoover  v.  Tibbits,  13  Wis.  89;  Black- 
order  to  terminate  the  right  of  stoppage  man  v.  Pierce,  23  Gal.  509 ;  Keeler  r. 
tn  transitu  the  vendee  must  have  acquired  Goodwin,  111  Mass.  490 ;  Aguirre  «.  Par- 
poMsmon  of  the  goods,  in  which  event  the  melee,  22  Conn.  493;  More  v.  Lett,  13 
transit  is  at  an  end  and  this  favored  right  Neb.  376;  McFetridge  0.  Piper,  40  Iowa 
of  the  vendor  has  ceased.  Harris  v.  Pratt,  627 ;  Greve  v.  Dunham,  Sup.  Ct  of  Iowa, 
17  N.  Y.  249 ;  Hays  v.  Monille,  14  Penna.  Dec.,  1882.  In  re  Foot,  11  Blatch.  530. 
St.  48 ;  Donath  v.  Froomhead,  7  Penna.  St  (0)  1  M.  A  W.  2a;  2  M.  A  W.  6S8w 
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where  he  means  the  goods  to  remain^  until  a  fresh  destination  is  com- 
uiunicated  to  them  by  orders  from  himself;  Dixon  v.  Baldwin  5^  East 
175 ;  or  it  may  be  by  the  vendee's  taking  possession  by  himself  or 
agent  at  some  point  short  of  the  original  intended  place  of  destination." 

It  is  obvious  from  this  dear  statement  of  the  law^  that  each  case 
must  be  determined  according  to  its  own  circumstances,  the  inquiry 
being  whether  at  the  time  of  the  stoppage  the  transit  of  the  goods  had 
or  had  not  determined.  An  attempt  will  be  made  to  classify  the  cases, 
«o  as  to  afford  examples  of  the  controversies  most  frequently  arising  in 
the  business  of  merchants. 

§  1247.  Gk)ods  are  liable  to  stoppage  as  long  as  they  remain  in 
possession  of  the  carrier,  qua  carrier  (p)  (a  qualification  to  Q^jodama  be 
be  kept  in  view,  for,  as  we  shall  presently  see,  he  may  ^SSiot'^ 
become  bailee  for  the  buyer,  as  warehouseman  or  whar-  '*^* 
finger,  after  his  duties  as  carrier  have  been  discharged),  SSed'by*'' 
and  it  makes  no  difference  that  the  carrier  has  been  named  p^'^^'"''^' 
-or  appointed  by  the  vendee,  (j) 

§  1248.  But  when  the  owner  sends  his  own  servant  for  the  goods, 
the  delivery  to  the  servant  is  a  delivery  into  the  actual  0^,0^1^ 
possession  of  the  master.     If,  therefore,  the  buyer  send  JUgTer's^^ 
his  own  cart,  or  his  own  vessel  for  the  goods,  they  have  STno't  «n^* 
reached  the  buyer's  adual  possession,  as  soon  as  the  vendor  ^'''*"'^' 
has  delivered  them  into  the  cart  or  vessel,  (r)  13 

[So  in  a  case  where  the  goods  were  loaded  in  trucks  sent  by  the 
agents  of  the  purchaser,  it  was  held  that,  under  the  droum-  But,  teoMe, 
stances,  the  transit  ceased   upon   the   loading.  («)      But  fntlraSon" 

(p)  Mills  V.   Ball,  2    £.    &    P.   457;  (r)  Blackburn  on  Sales  242;  Ogle  v. 

James  v.  Griffin,  2  M.  &  W.  S33;  Lick-  Atkinson,  6  Taunt  759;  per  cur.  in  Tur- 

•barrow  v..  Mason,  1  Sm.  L.  C.  753,  (ed.  ner  v.  Trustees  of  Liverpool  Docks,  6  Ex. 

1879,)  and  notes,  and  the  cases  on  stop-  543 ;  20  L.  J.,  Ex.  394 ;  Van  Cast  eel  v. 

page,  pasnm.  Booker,  2  Ex.  691. 

iq)  Hoist  9.  Pownall,  1  Esp.  240;  13.  Receipt  of  the  Goods  by  the 
Northej  v.  Field,  2  Esp.  613 ;  Hodgson  Seller's  Agent. — In  general,  such  receipt 
v.  hoy,  7  T.  B.  440 ;  Jackson  v.  NichoII,  would  be  a  receipt  by  the  principal,  but 
5  Bing.  K.  G.  508 ;  per  BuUer,  J.,  in  Ellis  to  have  that  effect  the  agent  must  receive 
9.  Hunt,  3  T.  B.  46G ;  Stokes  v.  La  Biviere,  in  that  capacity.  The  seller  may  also  re- 
reported  by  Lawrence,  J.,  in  giving  the  serve  his  control  over  the  goods  by  the 
judgment  of  the  court  in  Bohtlingk  v.  In-  course  of  dealing.  Inslee  v.  Laue,  57  N. 
gib,  3  East  3*j7  ;  Berndtson  v.  Strang,  4  H.  454 ;  Callahan  v.  Babcock,  21  Ohio 
Eq.  481 ;  36  L.  J.,  Ch.  879 ;  S.  C,  3  Ch.  St.  281.  ArUe  U  569,  681,  582. 
588 ;  Ex  parte  Bosevear  China  Clay  Co.,  («)  Merchant  Banking  Co.  of  London  v, 
XI  Ch.  D.  560,  C.  A.  Phoenix  Bessemer  Steel  Co.,  5  Ch.  D.  205. 
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Jeesel^  M.  B.,  expressed  the  opinion  (at  p.  219)  that  the  determinatioc 
of  the  transit  does  not  follow  as  a  proposition  of  law,  from  the  fact 
of  the  purchaser  having  sent  his  own  cart  for  the  goods,  and  reoeivol 
them  in  the  cart^  but  is  a  question  of  infereuoe  from  known  facts  as 
to  what  the  real  intention  of  the  parties  was,  and,  therefore,  when  the 
trial  is  by  a  judge  and  jury,  a  question  for  the  jury.]  14 

§  1249.  But  if  the  vendor  desire  to  restrain  the  effect  of  a  deliveiy 

of  goods  on  board  the  vendee's  own  vessel,  he  may  do  so, 

le^ainSM^      by  taking  bills  of  lading  so  expressed  as  to  indicate  that 

Uvery^on  the      the  delivery  is  to  the  master  of  the  vessel  as  an  agent  for 

buyer's  veonl  ,  .  •       j*      *i  t 

by  the  bill  of  Carriage,  not  an  agent  to  receive  possession  for  the  purchaser. 
This  point  was  decided  in  Turner  v.  Trustees  of  the  Liver- 
pool Docks,  [t)  the  facts  of  which  are  fully  reported,  aide  §  552  and 
sohotsmanv.  that  casc  was  recognized  as  settled  law  in  Schotsmaii  v. 
•nd  YoSlSiire  Lancashire  and  Yorkshire  Railway  Company,  (u)  deddal 
Hallway  Co.  ^yj  the  full  court  of  Chancery  Appeals.  Lord  Cairns, 
then  Lord  Justice,  said :  '^  The  Londos  was  the  ship  of  Cunliffe,  and 
indicated  as  such  for  the  delivery  of  the  goods.  The  master  was  his 
servant.  No  special  contract  was  entered  into  by  the  master  to  oarnf 
the  goods  for  or  to  ddwer  them  to  any  person  other  than  OunUffe,  the 
purchaser.  In  point  of  fact  no  contract  of  affreightment  was  entered 
into,  for  the  person  to  sue  on  such  a  contract  would  be  Cunliffe,  in 
whom  was  vested  the  property  in  the  goods,«and  the  person  to  be  sued 
would  be  the  same  Cunliffe,  as  owner  of  the  Londos.  The  essential 
feature  of  a  stoppage  in  transitu  as  has  been  remarked  in  many  of  the 
cases,  is  that  the  goods  should  be  at  the  time  in  the  possession  of  a  nM- 
dleman,  or  of  some  person  intervening  between  the  vendor  who  has  parted 
with,  and  the  purchaser  who  has  not  yet  received  them.  It  was  suggeted 
here  that  the  master  of  the  ship  was  a  person  filling  this  character,  but 
the  master  of  the  ship  is  the  servant  of  the  owner :  and  if  the  master 
would  be  liable  because  of  the  delivery  of  the  goods  to  him,  the  same 
delivery  would  be  a  delivery  to  the  owner,  because  delivery  to  the 
agent  is  delivery  to  the  principal."  Lord  Chelmsford,  C,  gave  an 
opinion  to  the  same  effect,  and  pointed  out  that  if  the  vendor  had 
desired  to  restrain  the  effect  of  the  delivery,  he  should  have  taken  a 
bill  of  lading  with  the  proper  endorsement,  as  was  established  iu 
Turner  v.  Trustees  of  Liverpool  Docks. 

14.  See  ante  ii  668, 669,  and  571^-582.  («)  2Gh.882;  86  L.  J.,  G3i.  861. 

(I)  6  Ex.  648;  20  L.  J.,  Ex.  894. 
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In  the  foregoing  case  it  was  farther  held  by  both  the  learned  lords, 
reversing  Lord  Romillj's  judgment  at  the  Rolls,  (x)  that  no  distinotion 
there  was  no  difference  in  the  effect  of   the  delivery,  or  delivery  on 
whether  the  buyer's  ship  was  ezpsessly  sent  for  the  snoods,  sentezpreBsiy 
or  whether  it  was  a  general  ship  belonging  to  the  buyer,  or  on  bin 
and  the  iroods  were  put  ob  board  without  any  previous  without  pre- 

^  ®  *  •'    *  vloiisar- 

special  arrangement.  rangemank 

§  1260.  Whether  a  vessel  chartered  bv  the  buveris  to  be  considered 
his  own  ship,  depends  on  the  nature  of  the  charter-party. 
If  the  charterer  is,  in  the  language  of  the  law- merchant,  delivery  i*  on 
owner  for  the  voyage,  that  is,  if  the  ship  has  been  demised  chartered  by 
to  him,  and  he  has  employed  the  captain,  so  that  the  cap- 
tain is  his  servant,  then  a  delivery  on  board  of  such  a  chartered  ship 
would  be  a  delivery  to  the  buyer :  but  if  the  owner  of  the  vessel  has 
his  own  captain  and  men  on  board,  so  that  the  captain  is  the  servant 
of  the  owner,  and  the  efleot  of  the  charter  is  merely  to  secure  to  the 
charterer  the  exclusive  use  and  employment  of  the  vessel,  then  a  de- 
livery by  the  vendor  of  goods  on  board,  is  not  a  delivery  to  the  buyer^ 
but  to  an  agent  for  carriage.    It  is  a  pure  question  of  intention  in 
every  case,  to  be  determined  by  the  terms  of  the  charter-party,  (y) 

§  1251.  In  Bemdtson  t.  Strang,  (2;)  the  subject  was  elaborately  dis- 
cussed, and  all  the  cases  reviewed  by  Lord  Hatherley  (then  Qerndtscmw. 
V.  C.)  The  buyer  had  sent  a  vessel  for  the  goods  (the  ^'""s- 
original  contract,  however,  having  provided  that  the  seller  was  to  send 
them  on  a  vessel,  delivered  f.  o.  b.),  and  the  vendor  took  a  bill  of 
lading,  deliverable  to  '^  order  or  assigns,"  and  endorsed  the  bill  of 
lading  to  the  buyer  in  exchange  for  the  buyer's  acceptances  for  the 
price.  It  was  held,  that  the  effect  of  taking  the  bill  of  lading  in  that 
form,  from  the  master  of  the  chartered  ship,  was  to  interpose  him,  as 
a  carrier,  between  the  vendor  and  the  vendee,  and  to  preserve  the  rig! it 
of  stoppage  to  the  former.    The  following  instructive  passages  are  ex  • 

(x)  1  Eq.  349.  Scurr,  L.  B.,  2  Q.  B.  86;  36  L.  J.,  Q.  B. 

(y)  Blackbarn  on  Sales  242 ;  Fowler  «.  58,  and  the  Omof&  Goal  and  Iron  Co.  v. 

HcTaggart^  cited  7  T.  R.  442,  and  10  Hnntley,  2  a  P.  D.  464.    As  to  what 

Eaat  522 ;   Inglis  v.  Usherwood,  1  East  amounts  to  a  demise  of  a  ship,*8ee  Meik- 

615;  Bohtlingk  v.  Inglis,  3  East  381.  See  lereid  v.  West,  1  Q.  B.  D.  428. 
the  cases  collected  in  Maade  A  Pollock        (t)  4  Eq.  481 ;  3  Ch.  588;  and  see  Ex 

on  Shipping    (ed.  1881,    by  Pollock  &  parte  Rosevear  China  Glaj  Go.,  11  Gh  D.. 

Bruce,)  vol.  I.,  p.  418 ;  and  a  fiirther  dis-  560,  C.  A.,  pott  {  1268. 
coMsion  of  the  subject  in  Sandeman  v. 

3y 
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tractecl  from  the  opinion  of  the  learned  lord :  "  Now  there  are  two 
eriteria,  as  it  appears  to  me^  with  respect  to  the  stoppage  in  trantUu, 
vie.,  whether  there  is  a  trarmtua  at  all  ?  and  if  so,  where  it  is  to  end  ? 
If  a  man  sends  his  own  ship,  and  orders  the  goods  to  be  delivered  on 
board  of  his  own  ship,  and  the  contrrct  is  to  deliver  them  free  on 
board,  then  the  ship  is  the  place  of  delivery,  and  the  trangUus  is  at  an 
«nd  just  as  mnch  (as  was  said  in  Van  Casteel  t?.  Booker,  2  Ex.  691,) 
as  if  thepnrchaser  had  sent  his  own  cart,  as  distinguished  from  having 
the  goods  put  into  the  carts  of  a  carrier.  Of  course  there  is  no  further 
iranmtu8  after  the  goods  are  in  the  purchaser's  own  cart,  (a)  There 
they  are  at  home,  in  the  hands  of  the  purchaser,  and  the  whi>le  de- 
livery is  at  an  end.  The  next  thing' to.  be  loolced  to  is,  whether  there  is 
any  intermediate  person  interposed  between  the  vendor  and  the  purchaser. 
Clases  may  no  doubt  arise  where  the  transitus  may  he  at  an  end, 
.although  some  person  may  intervene  between  the  period  of  actual  de- 
livery of  the  goods  and  the  purcliaser's  acquisition  of  them.  The 
(purchaser,  for  instance,  may  require  the  goods  to  be  placed  on  board 
•a  ship  chartered  by  himself,  and  about  to  sail  on  a  roving  voyage.  lu 
that  case,  when  the  goods  are  on  board  the  ship  everything  is  done,  for 
the  goods  have  been  put  in  the  place  indicated  by  the  purchaser,  and 
there  is  an  end  of  the  transitus.  But  here,  where  the  goods  are  to  be 
delivered  in  Loudon,  the  plaintiff,  for  greater  security,  takes  the  bill 
of  lading  in  his  own  name,  and  being  content  to  part  with  the  property 
in  the  goods,  subject  or  not,  as  the  case  may  be,  to  this  right  of  stoppage 
tn  transitu,  he  hands  over  the  bill  of  lading  in  exchange  for  the  bill  of 
exchange.  In  that  ordinary  case  of  chartering  it  appears  to  me  that 
the  nuister  is  a  person  interposed  between  vendor  and  purchaser ^  in  such 
a  way 'that  the  transitkis  is  not  at  an  end,  and  that  the  goods  will  not 
be  parted  with,  and  the  consignee  will  not  receive  them  into  his  posses- 
sion until  the  voyage  is  terminated  and  the  freight  paid,  according  to 
the  arrangement  in  the  charter-party.  *  *  *  The  whole  case  here 
appears  to  me  to  turn  upon  whether  or  not  it  is  the  man's  own  ship 
that  receives  the  goods,  or  whether  he  has  contracted  with  some  one 
else,  gtui  carrier,  to  deliver  the  goods,  so  that  according  to  the  ordinary 
rule  as  laid  down  in  Bohtliugk  v,  Inglis,  3  East  381,  and  continuallf 
referred  to  as  settled  law  upon  the  subject,  the  transUus  is  only  at  an 

(a)  But  Bee  per  Jessel,  M.  B.,  in  Mer-    Besaeiner  Steel  Co.,  5  Ch.  D.,  at  p^  219. 
chant  Banking  Co.  of  London  v.  Phceniz 


PABT  l]  STOPPAGE  IN  TRANSITU.  1076 

end  when  the  carrier  has  arrived  at  the  plaoe  of  destination  and  has 
delivered  the  goods/' 

§  1252.  On  the  appeal  in  this  case,  (a)  it  was  affirmed  on  the  point 
argued  before  the  lower  court,  but  the  decree  was  varied  Rjght  of  stop- 
on  a  new  point  which  had  passed  «u6  sileniio  in  that  court.  SSidi^ in^* 
The  goods  were  injured  in  transit,  and  were  also  made  to  SS^S^S?"^^ 
contribute  to  a  general  average,  and  for  these  two  claims  ^?tothe^*°** 
the  purchaser  was  entitled  to  indemnity  from  underwriters  *°**^' 
under  policies  effected  by  him.     The  vendor  claimed  a  right  of  stop- 
page as  to  the  insurance  money  thus  accruing  to  the  purchaser,  which 
had  been  brought  into  court,  but  Lord  Cairns,  C,  held  the  pretension 
to  be  utterly  untenable.  (6) 

§  1263.  Before  a  bill  of  lading  is  taken,  the  vendor  preserves  his 
lien,  and  is  not  driven  to  the  exercise  of  his  right  of  stop-  ,^ 

'  .or      Where  vendor 

page,  if  he  has  taken  or  demanded  the  receipts  for  the  ^^^fZ^^ 

goods  in  his  own  name :  though  this  state  of  facts  is  some-  J^j^"®  "®" 

times  treated  as  giving  ground  for  the  exercise  of  the  right 

of  stoppage,  (o)     If,  however,  the  vessel  were  the  pur-  sei  belonged  to 

chaser's  own  vessel,  and  the  receipts  contained  nothing  to 

show  that  a  bill  of  lading  was  to  be  delivered  by  which  the  vendor's 

control  over  the  goods  was  to  be  retained,  the  principle  in  Schotsman 

V.  Lancashire  and  Yorkshire  Railway  Company,  (d)  would  be  applied, 

and  the  delivery  would  be  held  complete  so  as  to  divest  both  lien  and 

right  of  stoppage,  (e)  15 

(a)  3  Ch.  6S8.    See,  also,  Fraser   v,  faith  of  the  goods  as  ooUateral  securitji 

Witt,  7  £q.  64.  may  take  the  bill  of  lading  in  his  own 

{b)  This  distinction  between  the  right  name  or  in  that  of  his  agent,  and  thereby 

to  goods,  and  to  the  proceeds  of  a  policy  render  the  vendee  or  borrower  unable  to 

of   insurance   effected    upon   them,  was  transfer  the  goods  until  he  has  fulfilled 

recognised  in  Latham  v.  The  Chartered  his  contract.    First  NaL  Bank  of  Toledo 

Bank  of  India,  17  Eq.  205,  216.    And  for  v.  Shaw,  61  N.  Y.  283 ;  Farmers'  v.  Me- 

the  distinction  between  the  right  to  goods  chanics'  Nat.  Bank  v.  Logan,  74  N.  Y.  568, 

and  to  the  proceeds  arising  firom  their  and  cases  cited.    Ogg  v.  Shuter,  1  L.  R., 

subeale,  see  Kemp  v.  Falk,  7  App.  Cas.  C.  P.  Div  47 ;   Fifth  Nat.  Bank  of  Chi- 

673,  pott  i  1291.  cago  v.  Bayley,  115  Mass.  228;  Dows  v. 

(e)  Craven  v.  Byder,   6    Taunt  483 ;  National  Exchange  Bank  of  Milwaukee, 

Buck  V,  Hatfield,  5  B.  A  Aid.  632.  91  U.  S.  618. 

(d)  2  Ch.  332;  26  L.  J.,  Ch.  361.  Where  the  Goods  are  Received  on 

(«)  Cowasjee  v.  Thompson,  5  Moo.  P.  the     Consignee's    Own    Vessel. — See 

C.  C.  165.  anie  U  567-569,  578-582.    Bolin  ».  Hull- 

15.  How  to  Prevent  the  Transfer  of  nagle,    1    Bawle   9,  is  a   leading  case. 

the  Bills  by  the  Purchaser.— The  ven-  The    plaiutifli    shipped    at    Malaga,   in 

dor  of  goods,  or  a  lender  of  money  on  the  Spain,  pursuant  to  an   order   from    the 
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Tendees  certain  Malaga  wines  and  raisinB,  that  the  right  to  stop  in  tratuitn  extends 
consigned  to  the  latter  at  Philadelphia,  onlj  to  goods  shipped  on  board  a  general 
The  goods  were  transported  on  a  brig  be-  ship.  We  think  this  objection  can- 
longing  to  the  vendees,  oommanded  by  not  prevail.  The  right  of  stopping  aU 
the  master  acting  in  their  employment  goods  shipped  on  the  credit  and  risk  of 
The  bill  of  lading  stated  and  the  plain-  the  consignee  remains  until  they  come 
tifis  (consignors)  knew,  that  the  vessel  into  his  actnal  possession  at  the  termioa- 
was  owned  by  the  consignees.  Before  the  tion  of  the  voyage,  unless  he  shall  have 
goods  arrived  at  Philadelphia  the  con-  previously  sold  them  bona  /ULSf  and  en- 
signees  became  insolvent  and  made  a  dorsed  over  the  bills  of  lading  to  the  pur^ 
general  assignment.  The  goods  having  chaser,  and  in  our  opinion  the  tme  d»- 
been  replevied  by  plaintiffi  and  after-  tinction  is,  whether  any  actual  poaseasion 
wards,  by  consent  of  parties,  sold,  the  of  the  consignee  or  his  assigns,  alter  the 
question  was  submitted  to  the  court  to  de-  determination  of  the  voyage,  be  or  be  not 
cide  to  whom  the  proceeds  should  belong,  provided  for  in  the  bilk  of  lading.  When 
It  was  held  (two  of  the  five  judges  dis-  such  actual  possession  after  the  termim- 
senting)  after  much  discussion,  that  the  tion  of  the  voyage,  is  so  provided  for, 
delivery  of  the  goods  upon  the  vessel  of  then  the  right  of  stopping  «i  tramUn  re- 
the  consignees,  under  the  charge  of  their  mains  after  the  shipment"  See,  aJao^ 
servant,  the  master,  terminated  the  right  Ilsley  v.  Stubbs,  9  Mass.  65.  The  coon 
of  stoppage  ffi  trantUUf  and  no  weight  was  in  the  well-known  case  of  Newhall  c. 
given  to  the  clause  in  the  bill  of  lading  Vargas,  18  Me.  93,  extensively  disciBHed 
which  stated  the  goods  were  **  to  be  de-  this  same  question,  and  after  reviewing 
livered  at  the  port  of  Philadelphia  "  unto  the  above  cases  from  Pennsylvania  and 
the  consignees^  which,  as  the  court  say,  Massachusetts  decidedly  disapproved  of 
was  ''a  mere  form  of  expression,  and  was  the  former  and  followed  the  ruling  in  the 
not  intended  to  vary  the  ordinary  mode  latter  cases.  Both  of  the  abore  cases  in 
of  delivery  to  a  known  agent,  nor  was  it  Massachusetts  are  dted  with  ap}iareot  ap- 
meant  as  a  special  reservation  of  a  right  proval  in  Cross  v.  CDonnell,  44  17.  T. 
of  stoppage  in  IransUu,  until,  in  the  Ian-  666.  But  see  dictum  of  Smith,  J.,  in 
guage  of  Lord  Mansfield,  they  shall  come  Sturtevant  v.  Orser,  24  N.  T.  539.  If  the 
to  the  corporal  touch  of  the  vendees."  doctrine  laid  down  in  BoJin  v.  Hnffiiagle. 
This  case  was  approved  and  followed  in  supra  be  sound  (of  which  there  must  be 
Thompson  v,  Stewart,  decided  in  the  Bis-  grave  doubts,)  it  should  probably  be  ac- 
trict  Court  of  Philadelphia,  7  Phil.  187.  companied  with  the  qualification  that  the 
Still  these  decbions  are  clearly  at  vari-  vendor  or  shipper  knows  the  vessel  to  be 
ance  with  the  case  of  Stubbs  v.  Lund,  7  that  of  the  vendee  at  the  time  of  ship- 
Mass.  458,  where  C.  J.  Parsons  said:  ment  Gk)ssler  u  Schepeler,  5  Daly 
"  The  other  objection  is,  that  the  con-  476.  U,  however,  according  to  the 
signees  being  either  the  owners  or  the  Massachusetts  view,  the  goods  are  to  be 
hirers  of  the  ship  Henry,  as  soon  as  the  delivered  by  the  purchaser'a  vessel  to 
goods  were  received  on  board  that  ship,  some  other  person  than  the  buyer,  or  are 
and  bills  of  lading  signed  by  the  master,  shipped  in  the  buyer's  name  to  a  third 
there  was  no  further  transit^  the  goods  person,  the  right  of  stoppage  is  lost  after 
being  in  the  possession  and  custody  of  the  delivery  to  the  buyer^s  vessel.  Bowley  «. 
consignees,  and  to  support  this  objection  Bigelow,  12  Pick.  307. 
it  was  urged  by  the  defendants'  counsel 
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§  1264.  Goods  may  be  still  in  transit,  though  lying  in  a  warehouse 
to  which  they  have  been  sent  by  the  vendor  on  the  pur- 
chaser's orders.    Goods  sold  in  Manchester  to  a  merchant  «°d«<i  tiu 

TOodfl  rcaon 

in  New  York,  may  be  still  in  transit  wliile  lying  in  a  ^S^^toS*** 
warehouse  in  Liverpool.  The  question,  and  the  sole 
question  for  determining  whether  the  trangitus  is  ended,  for  determi^ 
is,  In  what  capacity  the  goods  are  held  by  him  who  has  tranStts  ^ 
the  custody  ?  Is  he  the  buyer's  agent  to  keep  the  goods  ? 
or  the  buyer's  agent  to  forward  them  to  the  destination  intended  at  the 
time  the  goods  were  put  in  transit?  If,  in  the  case  supposed,  the 
goods  in  the  Liverpool  warehouse  are  there  awaiting  shipment  to  New 
York,  in  pursuance  of  the  purchaser's  original  order  to  send  him  the 
goods  to  New  York,  they  are  still  in  transit,  even  though  the  parties 
in  possession  in  Liverpool  may  be  the  general  agents  of  the  New  York 
merchant  for  selling  as  well  as  forwarding  goods.'  But  if  the  buyer 
ordered  his  goods  to  Liverpool  only,  and  they  are  kept  there  awaiting 
his  further  instructions,  they  are  no  longer  in  transit.  They  are  in  his 
own  pofisession,  being  in  possession  of  his  agent,  and  may  be  sold  in 
Liverpool  or  shipped  to  the  East,  or  disposed  of  at  the  will  and 
pleasure  of  the  buyer.  And  it  is  well  observed  in  the  treatise  on 
Sales,  (/)  that ''  it  then  becomes  a  question  depending  upon  what  was 
done,  and  what  was  the  intention  with  which  it  was  done ;  and  as  the 
acts  are  often  imperfectly  proved,  and  in  themselves  equivocal,  and 
the  intention  often  not  clearly  known  to  the  parties  themselves,  it  is 
not  surprising  that  there  should  be  much  litigation  upon  the  point:" 
and  ^*  that  the  acts  accompanying  the  transport  of  goods  are  less  equivo- 
cal, less  susceptible  of  two  interpretations  as  to  the  character  in  which 
they  are  done,  than  are  those  accompanying  a  deposit  of  goods.  The 
question,  however,  is  still  the  same, — Has  the  person  who  has  the 
custody  of  the  goods  got  possession  as  an  agent  to  fonoard  from  the 
vendor  to  the  buyer,  or  as  an  agent  to  hold  for  the  buyer?"  {g)  ^^ 

(J)  filaokbarn  on  Sales  224.  goods  are  in  the  possession  of  the  ware- 

(g)  IcL,  p.  244.  hooseman  or  middleman,  even  though  he 

16.  Deliveiy  to  a  Warehouaeman  or  be  the  vendee's  agent,  still  continues ;  in 

Middle-man. — Here     the    question    is  the  latter,  in  their  receipt  by  him,  the 

whether  the  warehouseman  received  the  transit  ceases  and  the  right  of  stoppage  is 

goods  to  be  forwarded  in  accordance  with  gone.     Guilford  v.  Smith,  80    Vt  49 ; 

the  previous  understanding  of  the  parties,  Blackman  o.  Pierce,  23  Gal.  609 ;  Gabeen 

or  whether  they  are  to  await  the  fresh  v.  Campbell,  30  Penna.  254 ;  Hoover  v. 

and  independent  direction  of  the  vendee.  Tibbits,  13  Wis.  89 ;  Oovell  v.  Hitchcock, 

In  the  former  case,  the  transit,  while  the  28  Wend.  611 ;  White  v.  Mitchell,  88 


1078                                  BREjACH  OF  THE  C»NTBACT.  [BOOK   V. 

Mich.  390 ;  Bowlej  0  Bigelow,  12  Pick,  with  directions,  notified  the  warehotise- 
307 ;  Danforth,  J.,  in  Becker  v.  Hall^rar-  man  to  retain  the  floor  until  fnrther 
ten,  86  N.  Y.  173 ;  Barrett  v,  Goddard,  3  orders.  On  this  state  of  &ct8,  the  ooart 
Mason  107 ;  Aguirre  v,  Parmelee,  22  held  the  right  of  stoppage  tn  tranaUu  had 
Conn.  473;  Harris  v.  Pratt,  17  N.  Y.  ceased,  and  laid  down  the  rule  as  follows: 
249,  where  this  suhject  was  exhaustiyely  "The  rale  is  explicit,  and  the  diScnltie« 
discussed.  Holbrook  v.  Vase,  6  Bosw.  arise  in  itn  application  in  determiniof; 
(N.  Y.)76;  Biggs  «.  Barry,  2  Curtis  C.  the  capacity  in  which  a  third  person 
0.  259 ;  Pottinger  v.  Hecksher,  2  Grant  holds  the  goods  before  they  have  oome  lo 
Oas.  309 ;  Chandler  v.  Fulton,  10  Tex.  2 ;  the  actual  possession  of  the  vendee:  If 
O^NeUl  V.  Ghirrett,  6  Iowa  480.  In  Ca-  he  holds  them  for  the  mere  purpose  of 
been  v,  Campbell,  30  Penna.  (at  page  259,)  transport  in  the  course  of  their  transit  to 
Judge  Strong  concisely  states  the  rule  ss  the  vendee,  or  to  their  ultimate  place  of 
follows :  "  If,  in  the  hands  of  the  middle-  destination,  the  goods  in  such  third  per> 
man,  they  require  new  orders  to  put  them  son's  hands  are  still  in  irantitu  and  may 
again  in  motion,  and  give  them  another  be  stopped,  not  because  the  deliveinr  t** 
substantive  destination,  if  without  such  such  third  person  was  not  a  constructive 
new  orders  they  must  continue  stationary,  delivery  to  the  vendee,  but  becanse  it  wis 
then  the  delivery  is  complete,  and  the  a  delivery  to  trantportf  as  a  connected 
lien  of  the  vendor  has  expired.  This  is  link  in  the  transmission  of  the  property 
the  doctrine  of  Dixon  v.  Baldwin,  5  East  to  the  vendee.  As  a  general  role,  a  con- 
175,  which  is  a  leading  case,  and  such  is  structive  possession  in  the  vendee  is  a^ 
the  recognized  law  of  this  state."  This  available  to  put  an  end  to  the  transit  as 
point  was  ably  discussed  and  the  distiuo-  an  actual  one  can  be,  and  it  is  only  when 
tion  clearly  taken  in  the  well-considered  the  constructive  possession  is  for  ihe 
Vermont  case  of  Guilford  o.  Smith,  purpose  of  transport,  that  an  exception 
cited  above.  Parties  at  Burlington,  Ver-  to  the  general  rule  is  found.  A  mid- 
mont,  purchased  flour  on  credit  of  a  dleman  simply  to  forward  is  no  more 
firm  in  Canada  and  ordered  it  shipped  to  the  agent  of  the  vendor  than  the 
their  agents  at  Ogdensbarg,  N.  Y.,  whose  vendee.  *  *  *  The  rule  is  well  settled 
habit  had  been  to  hold  flour  thus  by  authority,  that  when  the  goods  are  de- 
shipped  and  to  forward  the  same  wherever  livered  at  a  place  where  they  will  remain 
and  as  directed  by  their  principals  in  until  a  fresh  impulse  is  communicated  to 
Burlington.  The  bill  of  lading  described  them  by  the  vendee,  the  trangUus  is  at  an 
the  agents  as  consignees,  but  stated  the  end."  But  in  Donath  v.  Broumliead,  7 
flour  was  to  be  forwarded  to  Burlington,  Penna.  301,  it  was  held  that  the  right  of 
though  this  statement  uku  not  authorised  by  stoppage  was  not  lost  where  the  customs 
the  order  for  the  flour.  The  flour  having  ofScers«had  stored  the  goods  which  they 
arrived  by  steamer  at  Ogdensburg,  but  held  for  duties,  though  the  buyer  had  paid 
neither  the  freight  nor  the  government  the  freight.  In  Treadwell  v.  Aydleti,  9 
duties  having  been  paid,  was  placed,  sub-  Heisk.  388,  the  purchaser  directed 
ject  to  the  provisions  of  the  United  States  the  vendor  to  ship  the  goods  to  a 
warehousing  system,  in  a  warehouse  under  third  party  in  his  (the  purchaser's)  name 
the  charge  of  the  owners  of  the  steamer  as  consignor,  which  the  vendor  did.  The 
from  which  it  could  not  be  moved  until  purchaser  became  insolvent  and  the 
the  freight  was  paid,  and  the  duties  either  vendor  replevied  the  goods  from  the  car- 
paid  or  secured  according  to  the  United  rier,  on  their  way  to  the  consignee.  It 
States  laws.  The  purchasers  became  in-  was  held  that  in  taking  the  bill  of  lading 
solvent,  and  their  agents,  in  accordance  in  the  name  of  the  vendee  as  consignor 
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§  1266,  A  few  of  the  cases  offering  the  most  striking  ca«e»  selected 
illustrations  of  the  distinction  will  now  be  presented.  "  examples. 

In  Leeds  9.  Wright,  (A)  the  London  agent  of  a  Paris  firm  had  in 
the  packer's  hands  in  London,  goods  sent  there  by  the  Leeds*, 
vendor  from  Manchester,  under  the  agent's  orders ;  but  it  ^^«^^' 
appeared  that  the  goods  were,  at  the  agent's  discretion,  to  be  sent  where 
he  pleased,  and  not  for  forwarding  to  Paris;  and  it  was  held  that  the 
transitua  was  ended. 

In  Scott  V.  Pettit,  (i)  the  goods  were  sent  to  the  house  of  the  defend- 
ant, a  packer,  who  received  all  of  the  buyer's  goods,  the 

I  1        .  1  i.  1.  J   Ti.  8oott».  Pettit. 

buyer  having  no  warehouse  of  his  own ;  and  there  was 
no  vlterior  destination.     Held,  that  the  packer's  warehouse  was  the 
buyer's  warehouse,  the  packer  having  no  agency  except  to  hold  the 
goods  subject  to  the  buyer's  orders. 

§  1266.  In  Dixon  v.  Baldwin,  (£)  the  facts  were,  that  Battier  &  Son^ 
of  London,  ordered  goods  of  the  defendants  at  Man-  jjj^on,  g^^. 
Chester,  to  be  forwarded  "  to  Metcalfe  &  Co.  at  Hull,  to  '^'*- 
be  shipped  for  Hamburg  as  usual ;" — the  course  of  dealing  of  the 
Battlers  being  to  ship  such  goods  to  Hamburg.  Part  of  the  goods 
were  ordered  in  March,  and  part  in  May,  and  were  sent  to  Hull  as 
directed.  The  Battiers  became  bankrupt  in  July,  and  the  vendors 
stopped  the  goods  at  Hull,  including  four  bales  actually  shipped  for 
Hambarg,  which  were  relanded  on  the  vendor's  application,  they  giv- 

the  yendor  thereby  recognised  his  right  to  CSanadian  and  American  decisions  ovev- 
control  the  goods  as  owner,  and  the  ven-  mling  the  cases  of  Howell  v.  Alport,  12 
dor's  right  of  stoppage  was  lost  Where  the  U.  C.  0.  P.  375,  and  Graham  v.  Smith,  27 
buyer,  having  the  shipping  papers  in  his  U.  G.  C.  P.  1.    Donath  v.  Broomhead,  7 
possession,  enters   and   warehouses    the  Penna.  301,  was  distinguished    because 
goods  in  his  own  name,  the  seller's  right  there  the  custom-house  officers  had  never 
of  stoppage  has  ceased.  Parker  v.  Byrnes,  recognized  the  buyer's  title.    Motham  v. 
1  Low.  539.    In  Wiley  v.  Smith,  1  Ont  Heyer,  1  Denio  4S3 ;  affirmed,  5  Denio 
App.  179,  merchants  in  New  York  sold  629,  was  approved.    Wiley  v.  Smith,  does 
and  consigned  250  barrels  of  currants  to  not  overrule,  but  distinguishes  and  con- 
merchants  in  Toronto.    The  goods  were  firms  Lewis  v.  Mason,  36  U.  C.  Q.  B.  590, 
placed  in  a  bonded  warehouse  and  were  600,  where  Motham  v.  Heyer,  5  Benio 
held  there  for  the  payment  of  duties,  for  629,  was  followed,  and  it  was  held  that 
which  the  buyers  gave  a  bond.    The  buy-  delivery  to  the  officers  of  the  customH 
ers  sold   and  delivered  160  barrels  on  would  not  terminate  the  transit  until  after 
which  the  customs  were  paid.  Afterwards  a  perfect  entry  made, 
they  became  insolvent,  and  the  sellers  (A)  3  B.  A  P.  820. 
claimed  the  remaining  100  barrels  as  still  (i)  Id.  469. 
in  transit.  But  their  claim  was  disallowed,  (k)  5  East  17. 
the  court  after  a  full  review  of  English, 
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ing  an  indemnify  to  Metcalft.  The  latter,  as  witness,  said  ''  that  aft 
the  time  of  the  stoppage  he  held  the  goods  for  the  Battiers,  and  d 
their  dtspoaal;  that  he  aoooanted  with  the  Battlers  for  the  diaiges. 
'i'iie  witness  described  his  business  to  be  merely  an  expediJtor  agreeable 
to  the  directions  of  the  Battlers, — Vkdage  and  mere  indniment  betwem 
buyer  and  seller ;  that  he  had  no  authority  to  sell  the  goods,  and  fre- 
quently shipped  them  without  seeing  them ;  that  the  bales  in  qoestion 
were  to  remain  at  his  warehouse  for  the  orders  of  Battier  &  Sod,  and 
he  had  no  other  authority  than  to  forward  them ;  that  at  the  time  the 
goods  were  stopped,  he  was  waiting  for  the  orders  of  the  Battiers ;  that 
he  had  shipped  the  four  bales,  expecting  to  receive  such  ordersy  and  le- 
landed  them  because  none  had  arrived."  Lord  EUenboroogh  held,  oa 
these  facts,  '^  that  the  goods  had  so  far  gotten  to  the  end  of  their  jour- 
ney) ihaJt  they  umledfor  new  orders  from  the  purchaser  to  pul  them  again 
in  motion,  to  communicate  to  them  another  substantive  destinatioD; 
and  that  without  euch  orders  they  would  continue  stationary/^  Lawrenoe 
and  Le  Blanc,  J  J.,  concurred,  but  Grose,  J.,  dissented  on  this  poinL  17 

§  1257.  In  Yalpy  v.  Gibson,  (/)  which  was  a  case  very  similar  to  the 
v«ip7  9.  CHb-  foregoing,  the  goods  were  ordered  of  the  Manchester  ven- 
*°^'  dor,  and  sent  to  a  forwarding- houise  in  Liverpool  by  order 

of  the  buyer,  to  be  forwarded  to  Valparaiso ;  but  the  Liverpool  bouBe 
had  no  aathority  to  forward  till  receiving  orders  from  the  buyer.  The 
buyer  ordered  the  goods  to  be  relanded  after  they  had  been  put  on 
board,  and  sent  them  back  to  the  vendor,  with  orders  to  repadc  them 
into  eight  packages  instead  of  four ;  and  the  vendors  accepted  the  in- 
structions, writing — ^*  We  are  now  repacking  them  in  oonformity  with 
your  wishes.'^  Held,  that  the  right  of  stoppage  was  lost;  that  the 
transitus  was  at  an  end ;  and  that  the  redelivery  to  the  vendor  for  a 
new  purpose  could  give  him  no  lien. 

§  1268.  [In  Ex  parte  Gibbes,  (m)  the  vendors  were  cotton  merdiantB 
Ex  parte  ^^  Charleston,  in  America,  and  the  purchasers  cotton-spin- 

Gibbea.  j^^^  ^  Luddcndeu  Foot,  in  Yorkshire.     Their  mode  of 

transacting  business  was  as  follows : — the  vendors  consigned  the  cotton 
10  their  agents  at  Liverpool,  at  the  same  time  transmitting  to  tiiem  the 
shipping  documents,  with  bills  of  exchange  drawn  upon  the  par- 
chasers  for  the  price.    The  agents  sent  the  bilk  to  the  poichaaers  for 

17.  Dixon  V.  Baldwin  waB  approved  in       ([)  4  Q  B.  887. 
Cabeen  v..Gampbell,  30  Penna.  259,  quoted        («)  1  Gh«  B.  lOL 
ante  note  16. 
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aoceptanoe,  and^  upon  their  returning  them  accepted^  sent  them  the 
shipping  dooaments.  The  purchasers  endorsed  the  bills  of  ladings 
and  sent  them  to  the  manager  of  the  railway  company  at  Liverpool, 
whoy  ailer  paying  any  sea-charges,  took  possession  of  the  cotton  and 
forwarded  it  by  the  company's  line  of  rail  to  Luddenden  Foot  station. 
The  invoice  of  the  cotton  described  it  as  shipped  by  the  vendors  by 
steamer  to  Liverpool  consigned  to  order,  for  account  and  risk  of  the 
purchasers,  Luddenden  Foot ;  and  the  bill  of  lading,  provided  for  the 
shipment  of  the  cotton  to  Liverpool,  ''there  to  be  delivered  unto  order 
or  assigns,  he  or  they  paying  freight  immediately  on  landing  the 
goods."  Upon  these  facts.  Bacon,  C.  J«,  held  that  the  transit  was  at 
an  end  when  the  goods  reached  Liverpool.  The  manager  of  the  rail- 
way company  then  took  possession  of  the  cotton  as  agent  to  hold  it  for 
the  purchasers,  it  was  there  and  then  at  the  purchasers'  order  and  dis- 
position, and  the  subsequent  transit  from  Liverpool  to  Luddenden 
Foot  was  one  prescribed  by  them.  The  company,  no  doubt,  were  for- 
warding agents  and  would,  in  the  ordinary  course,  forward  the  goods 
to  the  purchasers  at  Luddenden  Foot ;  but  it  was  at  the  purchasers' 
option  to  countermand  that  destination  and  substitute  another,  or  to 
direct  that  the  goods  should  remain  in  the  company's  i)0flse8sion  to 
await  further  instructions.] 

See,  also,  Wentworth  o.  Outhwaite,  (n)  Dodson  «.  Wentworth,  (o) 
Cooper  0.  Bill,  {p)  Smith  v.  Hudson,  {q)  and  Bowe  v.  Pickford.  (r) 

§  1259.  Reference  will  now  be  made  to  some  of  the  cases  in  which 
the  transUius  was  considered  not  at  an  end,  where  the  goods  ^_^ 
bad  reached  thQ  custody  of  the  buyer's  agent,  the  agent's  SSS^ 
duty  being  merely  to  forward  them.  end^ 

Li  Smith  V.  Goes,  («)  the  buyer  at  Newcastle  wrote  to  the  vendor  at 
Birmingham,  to  send  him  the  goods  by  way  of  London 
or  Gainsborough ; — ''  if  they  are  sent  to  London,  address  *'  ^^' 

them  to  the  care  of  J.  W.  Gh)8s,  with  directions  to  send  them  by  the 
ftnt  vessel  for  Newcastle."  Lord  EUenborough  said,  that ''  the  goods 
were  merely  at  a  stage  upon  their  transit ; "  and  the  vendor's  right  of 
stoppage  remained. 

(n)  10  M.  A  W.  436.  {q)  4  B.  A  8.  481 ;  84  L.  J.,  Q.  &  146u 

<o)  4  M.  A  G.  1080.  (r)  8  Ttamt  88. 

<p)  8  H.  A  C.  722 ;  81  L.  J.,  Ex.  161.        («)  1  G^p.  282. 
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§  1260.  In  Coates  v.  Bailton,  (t)  it  appeared  that  the  oonrse  of  busi- 
nesB  waSy  that  Bailton  at  Manchestei  shoald  purchase 
goods  on  aoooont  of  Batler  of  London,  and  forward  them 
to  a  branch  of  Butler's  house  in  Lisbon,  by  whom  the  goods  were 
ordered   throogh   the   London    house;  neither  of  the  Butler   firms 
had  any  warehouse  at  Manchester;  and  the   vendor  was  told   that 
the  goods  were  to  be  sent  to  Lbbon  as  on  former  oocasions.     The 
goods  were  delivered  at  the  warehouse  of  Bailton,  who  had  them 
calendered  and  made  up,  and  was  then  to  forward  them  to  Liverpool 
for  shipment  to  Lisbon.     Held,  that  the  trangiius  was  not  ended  by 
the  deliveiy  to  Bailton.     Bayley,  J.,  said :    ''  It  is  a  general  rule  that 
where  goods  are  sold  to  be  sent  to  a  particular  desUnatian  named  by 
the  vendetj  the  right  of  the  vendor  to  stop  them  continues  until  they 
arrive  at  that  place  of  destination.^     After  reviewing  all  the  previous 
cases,  the  learned  judge  said :     **  The  principle  deduced  from  these 
cases  is  that  the  trangibm  is  noted  an  end  until  the  goods  have  reached 
the  place  named  by  the  buyer  to  the  seller  <ms  the  place  of  destination!* 
In  this  case  it  will  be  remarked,  that  Bailton's  agency  from  the  be- 
ginning was  to  buy  and  forward  to  lAAon  to  the  vendee;  and  the  goods 
were  not  to  be  held  by  him  to  await  orders,  or  any  other  diBpoend  ot 
them. 

§  1261.  So  in  Jackson  v.  Nichol,  (u)  where  the  goods  were  placed 
j^^^,^,^  ^  by  the  vendors,  at  Newcastle,  at  the  disposal  of  Crawhall, 
N*****^  an  agent  of  the  buyers,  by  a  deliveiy  order.     Crawhall 

was  a  general  agent  of  the  buyers,  who  had  been  in  the  habit  of  re- 
ceiving goods  for  them,  and  awaiting  their  orders,  but  in  this  particular 
instance  had  received  instructions  to  forward  the  goods  to  the  buyers 
in  London,  before  the  goods  left  the  vendor^s  possession;  and  on  receiv- 
ing the  delivery  order,  he  at  once  endorsed  it  to  a  wharfinger,  ''  to  go 
on  board  the  Esk,''  and  the  wharfinger  gave  the  order  to  a  keelman, 
who  went  for  the  goods  and  put  them  on  board  the  E§k.  The  Esk 
arrived  in  the  port  of  Loudon  with  the  goods,  and  while  moored  in 
the  Thames,  the  goods  were  put  on  board  a  lighter  sent  for  them  by 
the  defendants,  who  were  the  wharfingers  of  the  Esk,  and  the  stoppage 
was  made  while  the  goods  were  on  the  lighter.  The  court  held  that 
"  the  lead  never  came  into  the  actual  posseasion  of  Crawhall,  the 
agent,"  that  the  series  of  ads  done  at  Newcastle  were  but  ^'  links  in 
the  chain-  of  the  machinery  by  which  the  lead  was  put  in  motion,  and 
in  a  course  of  transmission  from  the  seller's  premises  in  Newcastle  to 

«l  6  B.  &  a  422.  (tt)  5  Bing.  N.  C  508. 
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the  bayers'  in  Xjondon/'  Tindal^  C.  J.,  said  also^  ^'  if  the  goods  had 
been  delivered  into  the  possession  of  Crawhall  as  the  agent  of  the 
buyers^  there  to  remain  until  Crawhall  received  orders  for  their  ulterior 
destinatioBy  such  possession  would  have  been  the  eonstrucHve  possession 
of  the  buyers  themselves^  and  the  right  to  stop  in  transitu  at  an  end/' 
§  1262.  [In  Ex  parte  Watsony(t7)  an  agreement  had  been  entered 
into  between  one  Love^a  China  merchant  in  London^  and  ^x  parte 
Watson,  a  Yorkshire  manufacturer,  that  Watson  should  '''^«^«>- 
supply  Love  with  goods,  Watson  drawing  upon  Love  and  Love  accept- 
ing bills  of  exchange  for  the  invoice  price.  By  the  terms  Twuwitooii-- 
of  the  agreement  Love  toas  to  ship  the  goods  to  his  oorres-  toSrSmf  ^ 
potiderUSy  RathweU^Love  &  Co.,  in  Shanghai,  and  on  receipt  •«»®®^«°'* 
of  the  bills  of  lading  was  to  send  them  to  Bothwell,  Love  <&  Co.,  to 
whose  order  they  were  to  be  made  out.  Watson  was  to  have  a  lien 
upon  the  bills  of  lading  and  each  shipment  of  goods  in  transit  out- 
wanls,  which  lien  was  to  extend  only  to  the  particular  shipment,  and 
was  to  cease  when  the  bills  of  exchange  given  for  that  shipment  had 
been  paid.  Love  had  undertaken  to  give  notice  to  Bothwell,  Love  <& 
Co.  of  this  agreement  and  its  terms,  but  he  never  in  fact  gave  such 
notice.  In  pursuance  of  the  agreement  Love  ordered  a  parcel  of  goods 
from  Watson.  The  goods  were  packed  by  Watson's  packer,  who 
forwarded  them  by  rail  to  London  in  bales  marked  **  Shanghai/' 
and  addressed  to  a  ship  called  the  Gordon  Castle  designated  by  Love, 
which  was  loading  in  the  West  India  Docks  for  Shanghai.  The 
carriage  to  London  was  paid  by  Watson.  The  packer,  in  advising 
Love  of  the  dispatch  of  the  goods,  stated  that  they  were  **  at  his  dis- 
posal." Love  aocepted  a  six  months'  bill  of  exchange  drawn  upon 
him  by  Watson  for  the  invoice  price.  The  railway  company,  on  the 
arrival  of  the  goods  at  their  Poplar  Dock  Station,  sent  an  advice-note 
to  Love,  informing  him  that  the  goods  remained  at  his  order  and  were 
held  by  the  company  as  warehousemen  at  his  risk,  adding,  however, 
"  will  be  sent  to  the  Gordon  OastUy  The  goods  were  afterwards 
shipped  on  board  that  vessel.  The  bills  of  lading  were,  by  Love's 
directions,  made  out  to  the  order  of  himself  or  assigns,  but  were  re- 
tained by  the  shipowners,  as  the  freight  was  not  paid  by  Love.  The 
ship  sailed  for  Shanghai  with  the  goods  on  board.  Love  became 
bankrupt  while  the  goods  were  at  sea,  and  Watson  telegraphed  to  Both- 
well,  Love  &  Co.,  at  Shanghai,  requesting  them  to  deliver  the  goods 

(v)  6  Ch.  D.  35,  C.  A. 
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to  his  agents  there ;  he  also  demanded  the  bilb  of  lading  from  th« 
shipowners  in  London.  It  was  held  by  the  Court  of  Appeal  oo  this 
state  of  facts— ^8^,  that  the  agreement  did  not  destroy  or  diminish  die 
vendor's  right  of  stoppage  in  transitu;  seoondty^  that  the  transit  ood- 
tinuedy  and  was  intended  tocontinne,  from  the  railway  station  in  Yoilc- 
shire  up  to  Shanghai,  inasmuch  as  Watson  oould  have  obtained  an 
injunction  to  restrain  Love  from  sending  the  goods  to  any  other  destina- 
tion ;  and  thirdly^  that  the  demand  by  Watson  of  the  bills  of  lading 
from  the  shipowners  was  an  effectual  eKercise  of  the  right  of  stoppage. 
§  1 263.  In  "Ejl  parte  Bosevear  China  Clay  Company,  {x)  the  vendon 
Bx  paite  ^^^  contracted  to  deliver  a  <»jrgo  of  china  clay  f.  o.  h.  a 

^Su  a«u        vessel  in  the  harbor  of  Fowey.    The  destination  of  the 
^  oargo  was  not  disclosed  at  the  date  of  the  contract     The 

cargo  was  delivered  by  the  vendors  at  Fowey,-  on  board  a  vessel 
chartered  by  the  purchaser  for  the  purpose  of  being  carried  to  Glasgow. 
Before  the  vessel  left  the  harbor,  the  vendors  gave  the  ship-s  master 
notice  to  stop  the  cargo.  Held,  by  the  Court  of  Appeal,  reversing  the 
<leci8ion  of  Bacon,  C.  J.,,  that  the  tranritas  was  not  at  an  end.  The 
court  adopted  the  rule,  as  stated  by  Lord  Cairns  in  Berndtson  «.  Strang 
ante  §  1261.  ^'The  authorities  show,"  says  James,  L.  J.,  ''that  die 
vendor  has  a  right  to  stop  tn  tranMu  until  the  goods  have  actually 
got  tiome  into  the  hands  of  the  purchaser,  or  of  some  one  who  receives 
them  in  the  character  of  his  servant  or  agent.  That  is  the  cardinal 
principle.  In  order  that  the  vendor  should  have  lost  that  right,  the 
goods  must  be  in  the  hands  of  the  purchaser,  or  of  some  one  who  can 
be  treated  as  his  servant  or  agent,  and  not  in  the  hands  of  a  mere  inter- 
mediary." It  was  contended  in  the  course  of  the  argu- 
t^?the'dM-  ment,  that  as  the  vessel  itself  was  the  only  destination  for 
Koo<fo^£  not  *  the  cargo  which  had  been  communicated  to  the  vendors, 
timeofoon.  the  transit  ceased  upon  shipment.  The  court,  however, 
refused  to  draw  this  distinction,  holding  that  the  mere 
circumstance  of  the  port  of  destination  not  having  been  dieoloaed  at 
the  date  of  the  execution  of  the  contract  did  not  affect  the  vendor^s 
right  to  stop  the  goods.] 

§  1264.  Next  come  the  cases  where  the  goods  have  reaidied  their 

(z)  11  Ch.  D.  660,  G.  A.;  and  see  Ken-    peaL    8te  '<The  llmei,''  Febmarr  Mtt, 
dall  V.  Marshall,  46  L.  T.  (N.  8.)  693.    1883. 
Kendall  «.  Marshall  was  reversed  on  ap- 
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nltimate  destinatioD,  and  the  controversy  is  whether  they  ^^lere  goods 
still  remain  in  the  hands  of  the  carrier,  qwi  carrier,  or  if  SSSLSiSr^ 
landed,  whether  the  wharfinger  or  warehouseman  is  the  ^^^^t^^ 
agent  of  the  buyer  to  receive  them  and  hold  them  for  the  ■**^**"- 
buyer's  account.    Blackburn  on  Sales  has  this  passage :  (y)  ^'  In  none 
of  these  cases,  it  may  be  observed,  was  there  any  doubt  as  to  the  law : 
the  question  was  one  of  fact,  viz.,  in  what  capacity  did  the  difierent 
agents  hold  possession  ?    This  question  becomes  still  more  difficult  to 
answer  when  the  party  holding  the  goods  acts  in  two  capacities,  as,  for 
instance,  a  carrier  who  also  acts  as  a  warehouseman,  and  who  may 
therefore  have  goods  in  his  warehouse  either  as  a  place  of  deposit 
connected  with  the  carriage,  or  as  a  place  of  deposit  subject  to  the 
orders  of  the  buyer :  or  a  wharfinger  who  sometimes  receives  goods  as 
agent  of  the  shipowner,  and  sometimes  as  agent  of  the  consignee.     In 
all  such  cases,  as  the  leading  fact,  viz.,  the  possession  of  the  goods,  is 
in  itself»ambiguous,  it  is  necessary  to  gather  the  intention  of  the  parties 
{h>m  their  minor  acts.    If  the  possessor  of  the  goods  has  the  intention 
to  hold  them  for  the  buyer,  and  not  as  an  agent  to  forward,  and  the 
buyer  intends  the  possessor  so  to  hold  them  for  him,  the  ^^^y^^  ^^^ 
transUua  is  at  an  end :  but  I  apprehend  that  both  these  ^^bSm 
intents  must  concur,  and  that  neither  can  the  carrier,  of  SroSwt^ 
his  own  will,  convert  himself  into  a  warehouseman, so  as  kMpi^eg^da 
to  terminate  the  transituay  without  the  agreeing  mind  of  'o'^'^^y^^- 
the  buyer  (James  v.  Griffin,  2  M.  &  W.  623,)  nor  can  the  buyer  change 
the  capacity  in  which  the  carrier  holds  possession  without  his  assent, 
at  least  until  the  carrier  has  no  right  whatsoever  to  retain  possession 
against  the  buyer.     (Jackson  v.  Nichol,  6  Bing.  N.  C.  608./' 

This  view  of  the  law  has  received  full  confirmation  in  subsequent 


§  1266.  In  James  v.  Griffin,  above  quoted,  and  decided  in  1837,  the 
buyer,  knowing  himself  to  be  insolvent,  determined  that  j,jn«t».  orif- 
he  would  not  receive  a  cargo  of  lead  that  he  had  not  paid  '^' 
for,  but  on  its  arrival  at  the  wharf,  where  he  had  been  in  the  habit  of 
leaving  his  lead  with  the  wharfingers  as  his  agents,  it  became  necessary 
to  unload  it,  in  order  to  set  the  vessel  free.  He  therefore  told  the  cap- 
tain to  put  it  on  the  wharf,  but  did  not  tell  the  wharfingers  of  his  in- 
tention not  to  receive  the  lead :  and  they  probably  deemed  themselves 
his  agents  to  hold  possession.     After  this  the  goods  were  stopped. 

(y)  Page  24S. 
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Parko,  Bollandy  and  ADderson,  BB.,  held  the  tranaitas  not  ended,  and 
that  the  buyer's  intention  not  to  reo^iye  being  proven,  the  wharfingus 
<x>uld  not  receive  as  his  agents  without  his  assent.  Abinger,  C.  R, 
dissented,  on  the  ground  that  the  intention  of  the  buyer  not  having 
been  communicated  to  the  wharfingers,  the  agency  of  the  latter  oonld 
not  be  afPected  by  it,  and  that  the  transiJtas  was  therefore  ended.  But 
all  agreed  that  the  sole  question  was  whether  the  wharfingers  were  iu 
jaokaon  •.  posscssion  qiM,  ogefUs  of  the  buyer.  And  in  Jackson  r. 
Niohoi.  Nichol,  («)  repeated  demands  were  made  by  the  buyers  for 

the  goods  after  the  arrival  of  the  Esk  in  the  Thamed  (a)  before  there 
was  a  stoppage,  but  the  master  of  the  vessel  refused  delivery,  and  the 
Court  of  Common  Pleas  held  that  the  goods  had  not  come  into  posses- 
sion of  the  buyer.  Nothing  was  here  wanting  to  poeseasion  but  the 
carrier's  assent  to  put  an  end  to  the  iranmtus,  (6)  and  the  principle 
seems  to  be  exactly  that  of  Bentall  v.  Burn,  and  the  class  of  cases  like 
it,  reviewed  ante  §§  175-177. 

§  1266.  This  question  was  considered  by  the  Common  Pleas  in  the 
Bolton*.  Lwi-  singular  case  of  Bolton 'v.  The  Lancashire  and  Yorkshire 
Tor£^iro^  Railway  Company,  (o)  The  facts  stated  in  the  special  case 
Railway  ck>.  ^^^  ^y^^^  Wolstcucroft,  of  Manchester,  sold  to  Paisons, 
of  Brierfield,  certain  goods  lying  at  the  defendant's  station  at  Salford, 
and  sent  the  buyer  an  invoice,  and  delivered  part  of  them.  Parsons 
then  wrote  refusing  to  take  any  more  on  account  of  the  alleged  bad 
quality.  Wolstencroft  had,  on  the  same  day,  ordered  the  defendants 
to  deliver  another  portion  of  the  goods  to  Parsons,  and  wrote  to  the 
latter  that  he  had  done  so,  "  according  to  your  wish ;  the  other  four 
are  lying  at  Salford,  awaiting  your  instructions."  Parsons  wrote  back 
returning  the  invoice,  and  refusing  the  goods,  saying :  '^  We  shall  not 
have  any  more  of  it."  Wolsteneroft  then  sent  a  letter  through  his 
solicitor  demanding  payment  of  all  the  goods  undelivered,  and  sent  an 
order  to  the  railway  company,  the  defendants,  to  deliver  the  r^t  of 
the  goods  to  Parsons.  Some  of  the  goods  were  taken  by  the  carter  of 
Parsons  from  the  station  at  Brierfield  without  the  knowledge  of  Par- 
sons, and  he  at  once  returned  them,  and  ordered  all  the  goods  to  be 
sent  back  to  Wolsteneroft  The  latter  refused  to  receive  them,  and 
ordered  them  back  to  Parsons.     The  defendants  then  wrote  to  Paisons 

I 

(s)  6  Bing.  N.  0.  508.  giveo. 

(a)  AfUe  i  1261.  (c)  L.  B^  1  a  P.  431 ;  Sff  L.  J.,  C  P. 

(6)  See  Foster  v,  Frampton,  6  B.  &  C.  187. 
107,  where  the  assent  of  both  parti<>6  was 
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asking  what  they  were  to  do  with  the  goods,  and  Parsons  replied : 
^*  We  shall  have  nothing  to  do  with  them ;  they  belong  to  Wolsten- 
oroft/'     Parsons  afterwards  became  bankrupt,  and  the  vendor  sent  a 
stoppage  order  to  the  defendants,  in  whose  hands  the  goods  still  re- 
mained, and  the  goods  were  delivered  to  the  vendee.     The  action  was 
brought  against  the  carriers  by  the  assignees  of  the  buyer.     Held,  that 
the  tranritus  was  not  at  an  end.     Erie,  J.,  said :  ^'  I  am  opinion  that 
these  goods  did  not  cease  to  be  in  transitu  by  being  at  the  Brierfield 
station.     Before  they  arrived  there,  notice  had  been  given  by  Parsons 
to  the  vendor  that  he  declined  to  receive  them ;  and  after  their  arrival 
Parsons  gave  the  defendants  orders  to  take  them  back  again.    The 
vendor  at  first  refused  to  have  anything  to  do  with  them ;  and  thus, 
the  goods  being  rgeoted  by  both  the  vendor  and  by  Parsons^  remained 
in  the  hands  of  the  defendants.     Under  the  circumstances,  it  seems  to 
me  the  goods  never  ceased  to  be  in  transitu.     It  is  clear,  from  the  case 
of  James  v.  Griffin,  2  M.  &  W.  623,  that  the  intention  of  the  vendee 
to  take  possession  is  a  material  fact.     So  in  Whitehead  r.  Anderson, 
9  M.  &  W.  at  p.  629,  Parke,  B.,  says,  "  the  question  is  quo  animo  the 
act  is  done.     My  notion  has  always  been  whether  the  consignee  has 
taken  possession,  not  whether  the  captain  has  intended  to  deliver  it.'' 
*    *    *    "  It  was  urged  by  Mr.  Holker,  that  being  repudiated  by  both 
parties  to  the  contract,  the  goods  remained  in  the  han/ls  of  the  railway 
•company  as  warehousemen  for  the.  real  oumer,  that  is,  for  Parsons. 
There  is  no  doubt  but  that  the  carrier  may,  and  often  does,  become  a 
warehouseman  for  the  consignee ;  but  that  must  be  by  virtue  of  some 
contract  or  course  qf  dealing  between  them  that  when  arrived  at  their 
destination  the  character  of  carrier  shall  cease,  and  that  of  warehouse- 
man supervene."     Willes,  J.,  laid  stress  on  the  circumstance  that  the 
goods  were,  at  the  time  of  the  sale,  in  possession  of  the  railway  com- 
pany as  warehousemen  and  bailees  of  the  vendor,  and  thought  that 
this  agency  had  never  ended,  because  the  order  for  delivery  to  the 
buyer  must  be  considered  as  subject  to  the  condition  "  if  he  will  re- 
ceive them,"  but  not  to  an  absolute  abandonment,  or  authority  to  throw 
them  away,  if  the  buyer  would  not  have  them.     And  on  the  main 
<}uestion  the  learned  judge  said :     *'  Mr.  Holker  is  undoubtedly  riglit 
when  he  says  that  the  property  in  these  goods  passed  to  the  vendee. 
Unless  the  property  passed,  there  would  be  no  need  of  the  right  of 
stoppage  in  transitu.     The  only  effect  of  the  property  passing  is  that 
from  that  time  the  goods  are  at  the  risk  of  the  buyer.     But  it  by  no 
4neans  follows  that  the  buyer  is  to  have  possession,  unless  he  is  pre- 
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pared  to  pay  for  the  goods.  *  *  *  The  right  to  stop  in  trandtu 
upon  the  bankruptcy  of  the  buyer  remains,  even  when  the  credit  ha^ 
not  expired,  until  the  goods  have  reached  the  hands  of  the  vendee  or 
of  one  who  is  his  agent,  as  a  warehouseman,  or  a  packer,  or  a  shipping 
agent,  to  give  them  a  new  destination.  Until  one  of  these  events  has 
happened,  the  vendor  has  a  right  to  stop  the  goods  in  transitu.  Il 
must  be  observed  that  there  is  besides  the  propositions  I  have  stated , 
and  which  are  quite  familiar,  one  other  proposition  which  follows  ba 
deducible  from  these,  viz.,  that  the  arrival  which  is  to  divest  the  ven 
dor's  right  of  stoppage  in  tranaUu  must  be  such  that  the  buyer  has 
taken  adbud  or  oonstrvMoe  possemon  of  the  goodSf  and  thai  cannot  be 
as  long  as  he  repudiaJtes  themJ' 

§  1267.  This  case  is  a  complete  confirmation  of  the  principle  that 
the  carrier  cannot  change  his  character  so  as  to  become  the  buyer's 
agent  to  keep  the  goods  for  him,  without  the  latter's  assent 

[This  Ui  again  illustrated  by  the  case  of  Ex  parte  Barrow,  (e)  Goods 
Bz  parte  Bar-  ^^^  shipped  iu  London  to  be  delivered  to  the  purchaser 
'^^'  at  Falmouth.    Upon  the  arrival  of  the  ship  at  Falmouth, 

the  goods  were  transferred  to  and  warehoused  by  the  agents  of  the 
shipping  company.  It  was  their  custom  to  notify  to  the  consignee 
that  the  goods  had  arrived,  and  that  they  held  them  at  the  consignee's 
rbk,  and  to  forward  them  according  to  instructions  on  payment  of  the 
sea-charges.  The  arrival  of  the  goods  in  question  was  never  notified 
to  the  purchaser,  as  he  had  already  absconded.  The  vendor  stopped 
the  goods.  Held,  by  Bacon,  C.  J.,  that  the  transit  was  not  at  an  end* 
The  only  question  to  determine  was,  whether  the  shipping  agents  had 
divested  themselves  of  their  character  of  carriers,  and  were  in  pusses- 
sion  of  the  goods  as  agentB  of  the  buyer ;  and  this  was  concluded  by 
the  fact  that,  from  the  circumstances  of  the  case,  the  buyer  could  never 
have  given  his  assent  to  such  an  arrangement.] 

§  1268.  The  case  of  Whitehead  v.  Anderson,  (/)  a  leading  one  od 
Whitehead  «  ^^'^  subjcct,  is  as  direct  an  authority  for  the  converse  prin- 
Andenon.         ^jpj^  ^^^  ^{^^  buycr  cauuot  foroc  the  carrier  to  become  his 

bailee  to  keep  the  goods  without  the  tatter's  assent  In  that  case  the 
buyer  having  become  bankrupt,  his  assignee  on  the  arrival  of  the  ves- 
sel with  a  cargo  of  timber  went  on  board,  and  told  the  captain  that  hi 
had  come  to  take  possession  of  the  cargo,  and  went  into  the  cabin  into 

(e)  6  Ch.  D.  783.    See  p.  789  of  there-       (/)  9  M.  &  W.  518.    Tod.  L.  a  od 
port,  where  the  statement  of  the  law  given    Mer.  Law  632,  (ed.  1868.) 
in  the  text  is  referred  to  with  approval. 
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which  the  ends  of  the  timber  projected,  and  saw  and  toacliecl  the  tim- 
ber. The  captain  made  no  answer  at  first  to  the  assignee's  statement 
that  he  came  to  take  possession,  but  afterwards  told  him  at  the  same 
interview  that  he  would  deliver  him  the  cargo  when  he  was  satisfied 
about  his  freight.  They  then  went  ashore  together.  The  vendor  tlien 
went  on  board  and  gave  notice  of  stoppage  to  the  mate  who  had  charge 
of  the  vessel  and  cargo.  Held,  that  no  actual  possession  had  been 
taken  by  the  assignee,  and  that  as  the  captain  had  not  contracted  to 
hold  as  his  agenty  the  transitua  was  not  at  an  end,  and  the  stoppage  was 
good. 

§  1269.  In  Coventry  r.  Gladstone,  (^)  the  consignee  on  the  arrival 
of  the  veesel  sent  a  barge  for  the  goods,  and  the  lighter-  ooventry». 
man  was  told  that  the  goods  could  not  be  got  at,  but  that  <^*»<*»^°«- 
they  would  be  delivered  to  him  when  they  could  be  got  at,  and  Lord 
Hatlierley  (then  Y.  C.)  held  that  this  was  not  an  attornment  by  the 
carrier  to  the  consignee,  that  the  character  of  the  former  as  carrier  was 
not  changed  into  that  of  agent  of  the  consignee,  and  that  the  goods 
were  still  liable  to  stoppage  in  transitu. 

[The  same  principle  was  recently  expressed  by  the  Court  of  Appeal 
in  the  following  terms : — "  Where  goods  are  placed  in  the  ^^  ^^^e 
possession  of  a  carrier,  to  be  carried  for  the  vendor,  to  be  ^^<>°p«'- 
delivered  to  tjie  purchaser,  the  transitus  is  not  at  an  end  so  long  as  the 
carrier  continues  to  hold  the  goods  as  a  carrier.  It  is  not  at  an  end 
until  the  carrier,  by  agreement  between  himself  and  the  consignee,  un- 
dertakes to  hold  the  goods  for  the  consignee,  not  as  carrier,  but  as  hia 
agent ;  and  the  same  principle  will  apply  to  a  warehouseman  or  whar- 
finger.'^  ,h)  18 

§  1270.  The  carrier's  change  of  character  into  that  of  agent  to 
keep  the  goods  for  the  buyer,  is  not  at  all  inconsistent  with   hi» 

{g)  6  £q.  44.  there  was  endenoe  that  the  purchaser  aa* 

(h)  Ex  parte  Cooper,  11  Ch.  D.  68,  C  sented  to  the  carrier  no  longer  holding  aa 

A.    This  case  also  decides  that  the  right  to  carrier,   but  as  wareliouseman  for  hinK 

stop  in  transitu  in  not  affected  by  the  cir-  In  Chad  wick's  case  it  was  expressly  so 

ciinistance  that  the  purchaser  is  a  member  stated  in  Chadwick's    affidavit,  and    in 

of  the  vendor's  firm.    For  cases  where  Millo's  case,  on  the  advice  note  of  the 

the  transUvM  was  held  to  have  ceased  upon  arrival  of  the  goods  being  handed  to  the 

notice  of  the  arrival  of  the  goods  being  bankrupts,  they  signed  for  the  goods,  and 

given   by  the  carrier  to  the  purchaser,  afterwards  paid  the  carrier's  charges, 

see  Ex  parte  Catlin,  Be  Chadwick,  29  L,  18.  Alsberg'o.  Latta,  30  Iowa  442,  447 ; 

T.  (N.  S.)  431,  and  Ex  parte  Gouda,  Re  McFetridge  v.  Piper,  40  Iowa  627. 
Millo,  20  W.  R.  981.    In  both  these  cases 

3z 


1090  BBEACH  OP  THE  OONTBACT.  [BOOK  V 

Carrier  may  right  to  retain  the  goods  in  his  custody  till  his  lien  upon 
to  keep  goods  them  foF  Carriage  or  other  charges  is  satisfied.  {%)  Notb- 
whiie  retain-  ing  prcveots  an  agreement  by  the  master  of  a  vessci  or 
lien.  other  carrier  to  hold  the  goods  after  arrival  at  destination 

as  agent  of  the  buyer,  though  he  may  at  the  same  time  say,  "  I  shall 
not  let  you  take  them  till  my  freight  is  paid.''  The  question  is  one  of 
intention^  and  in  Whitehead  v.  Anderson,  {k)  the  captaiu  was  held  not  to 
have  intended  such  an  agreement  by  telling  the  assignee  that  he  toould 
deliver  him  the  cargo  when  he  was  satisfied  about  the  freight ;  Parke, 
B.,  saying,  ''  There,  is  no  proof  of  such  a  contract.  A  promise  by  the 
captain  to  the  agent  of  the  assignee  is  stated,  but  it  is  no  more  than  a 
promise  without  a  new  consideration  to  fuyUl  the  original  contrady  and 
deliver  in  due  course  to  the  consignee  on  payment  of  freight,  which 
leaves  the  captain  in  the  same  situation  as  before.  After  the  agree- 
ment he  remained  a  mere  agent  for  expediting  the  cargo  to  its  original 
destination." 

[But  the  existence  of  the  carrier's  lien  for  unpaid  freight  raises  a 
But  the  re-  stroug  presumptiou  that  the  carrier  continues  to  hold  the 
ifen"£"trong*  goods  as  Carrier,  and  not  as  warehouseman ;  and,  in  order 
the**Sl?ieV^  to  rebut  this  presumption,  there  must  be  proof  of  some 
Changed  his  arrangement  or  agreement  between  the  buyer  and  the  car* 
charaoter.  ^^^^  whereby  the  latter,  while  retaining  his.  lien,  becomes 
the  agent  of  tiie  buyer  to  keep  the  goods  for  him.  {[)  ] 

§  1271.  The  question  whether  the  vendee  may  anticipate  the  end  of 
Buyer  may  ^^^  tranaitiia,  and  thus  put  an  end  to  the  vendor's  right  of 
5Sd  oFtfe*^*  stoppage  in  transitu^  was  treated  by  most  of  the  books  (m) 
ihiwput'au^  ^  settled  in  the  afiBrmative  on  the  authority  of  the  cases 
SJf!ito?Sop.  5n  the  note,  (w)  and  in  opposition  to  the  ruling  of  Lord 
***®*  Kenyon,  and  the  King'p  Bench  in  Hoist  v,  Pownall.  (o) 

And  in  Whitehead  v.  Anderson,  (j))  iii  which  the  judgment  was  pre- 

(0  Allan  V.  Gripper,  2  Cr.  &  J.  218;  ton  on  Stoppage tfi  2Vaiwi(ii.l80,  etmq,;  1 

but  see  Crawshay  v.  Edes,  1  B.  &  G.  181>  Griffith  &  Holmes  on  Bankruptcy  352L 

;M>8t  2  1273.  (n)  Mills  v.  Ball,  2  Bos.  &  P.  457  ; 

{k)  9  M.  <&  W.  518.  Wright  v.  Lawes,  4  Esp.  82;  Oppenheim 

(I)  £>  parteBarrow,  6Ch.  D.  783;Ez  v.  Buraell,  3  B.  A  P.  42;  Jackson   «. 

parte  Cooper,  11  Ch.  D.  68,  C.  A.;  Ex  Nichol,  5 Bing.  N.  C.  508;  Whitehead  w. 

parte  Falk,  14  Ch.  D.  446,  C.  A.    And  Anderson,  9  M.  &  W.  518 ;    Foaier  «l 

see  per  Lord  Blackburn  in  8.  C.  in  (he  Frampton,  6  B.  &  C.  107 ;  Jamee  «.  Griffin, 

House  of  Lords,  reported  sub  nom.  Kemp  2  M.  &  W.  633. 

V.  Falk,  7  App.  Ces.,  at  p.  584.  (o)  1  Esp.  240. 

(m)  1  Sm.  L    C,  p.  821,  (ed.   1879.)  (j»)  9  M.  &  W.  518 
Tudor's  L.  C.  Mer.  Law  664,  665 ;  Houa- 
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pared  after  advisement,  Parke,  6.,  expressed  no  doubt  upon  the  soIh 
ject.  He  said :  '^  The  law  is  clearly  settled  that  the  unpaid  vendor  ha» 
a  right  to  retake  the  goods  befora  they  have  arrived  at  the  destination 
originally  contemplated  by  the  purchaser,  uiiless  in  the  meantime  they 
came  to  the  actual  or  constructive  possession  of  the  vendee.  If  the 
vendee  take  them  out  of  the  possession  of  the  carrier,  with  or  without 
the  consent  of  the  carrier,  there  seems  to  be  no  doubt  that  the  transit 
would  be  at  end,  though  in  the  case  of  the  absence  of  the  carrier's  con- 
sent, it  may  be  a  wrong  to  him  for  which  he  would  have  a  right  of 
action.''  There  was,  however,  no  direct  decision  on  the  point,  and  it 
rested  on  dicta  till  the  case  of  The  London  and  North  London  and 
Western  Railway  Company  v,  Bartlett,  (g)  in  which  the  R^uwa^SfS? 
Exchequer  of  Pleas  held  that  the  carrier  and  consignee  ^*»^®^*- 
might  agree  together  for  the  delivery  of  goods  at  any  place  they 
pleased,  and  Bramwell,  B.,  said  it  would  ''probably  create  a  laugh  any- 
where except  in  a  court  of  law,  if  it  was  said  a  carrier  could  not  de- 
liver to  the  consignee  short  of  the  particular  place  specified  by  the  con- 
signor." 1^ 

§  1272.  In  Blackburn  on  Sales^  (r)  the  learned  author  does  not  yield 
assent  to  that  passage  in  the  opinion  of  Parke,  B.,  above  quoted,  in 
which  it  is  intimated  that ''  the  vendee  can  improve  his  position  by  a 
tortious  taking  of  actual  possession  against  the  will  of  the  carrier,"  in 
cases  where  the  carrier  has  a  right  to  refuse  to  allow  the  vendee  to  take 
possession.  («)  The  doubt  thus  suggested  seems  to  be  justified  by  the 
decision  in  Bird  v.  Brown,  (u)  which  is  just  the  converse  Buyer**  Hsht 
of  the  case  supposed  of  a  tortious  taking  of  possession  by  not  aflbcted  by 
the  purchaser  from  the  carrier.    In  that  case,  the  carrier  mom  refumi 

'  to  deliver,  and 

tortiousl y  refused  possession  to  the  owner  when  the  (roods  ^e  "ff^^t  of 

'  *         ,  ^  atoppHgo  ih  at 

had  arrived  at  destination,  and  the  Exchequer  Court  held,  *nend. 

(q)  7  H.  A  N.  400;  81  L.  J^  Ex.  92.  14  R  Mon.  327 ;  Wood  v.  Yeatman,  15 
19.  Interception  of  the  Goods  in  B.  Mon.  270,  280 ;  The  Mnskegon  Boom- 
Transit  by  the  Buyer. — ^Tn  Stevens  v.  ing  Co.  v.  Underhill,  43  Mich.  629,  where 
Wheeler,  27  Barb.  (N.  Y.)  658,  this  ques-  the  subseqaent  course  of  the  parties  to  the 
lion  arose  and  it  was  decided  that  where  contract,  involving  a  peculiar  state  of 
goods  consigned  to  the  vendees  at  Brook-  facts,  amounted  to  a  delivery,  and  cut  off 
lyn  were,  in  pursuance  of  an  order  from  the  right  of  stoppage  in  tranniu, 
the  vendee  on  the  carrier,  delivered  into  (r)  Page  269. 

the   hands  of  a  sub-purchaser  in  New  (s)  See  the  dvil  law  texts ;  Dig.  Ulpian, 

York,  the  right  of  stoppage  was  ended.  1.  134,  {  1,  ^  Edict  Lib.  XXI. ;  Broom's 

See,  also,  Morton,  J.,  in  Mohr  o.  Boston  and  Legal  Maxims  279 ;  Phillimore  on  Juris* 

Albany  B.  B.  Co.,  106  Mass.  72 ;  Chand-  prudence  224. 

kr  fL  Fulton,  10  Tex.  2 ;  Seoomb  v.  Nutt,  («)  4  £x.  786. 
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after  advisement  and  in  very  decided  language^  that  the  purchaser's 
rights  could  not  be  impaired  by  the  carrier's  wrongful  refusal  to  de- 
liver ;  that  the  trarmtus  was  at  an  end ;  and  the  right  of  stoppage  gone. 

Of  course  the  mere  arrival  of  the  goods  at  destination  will  not 
Riiriit  of  stop-  suBBce  to  defeat  the  vendor's  rights.  The  vendee  must 
i?u*Sie^r  ^^^^  actual,  if  he  has  not  obtained  constructive,  posses* 
dl^tiuiuon  ^i^^*  What  will  amount  to  taking  actual  possession  is  a 
tok^^i^IS^  question  in  relation  to  which  much  of  the  law  already  re- 
"""'  ferred  to,  in  connection  with  actual  receipt,  under  the 

pttitute  of  frauds,  (a;)  and  delivery  sufficient  to  divest  lien,  (y)  will  be 
found  applicable. 

§  1273.  In  Whitehead  v.  Anderson,  (z)  it  was  held,  as  we  have  seen, 
whRt  is  such  ^^^^  S^^Qg  on  board  the  vessel  and  touching  the  timber 
****"******" ^  was  not  taking  it  into  possession,  and  per  our,:  "It 
appears  to  us  very  doubtful,  whether  an  act  of  marking  or  taking 
samples  or  the  like,  without  any  removal  from  the  possession  of  the 
carrier,  though  done  with  the  intention  to  take  possession,  would 
amount  to  a  constructive  possession,  unless  accompanied  by  such  circum- 
stances as  to  denote  that  the  carrier  was  intended  to  keep  and  assented 
to  keep  the  goods  in  the  nature  of  an  agent  for  custody." 

In  Crawshay  v,  Edes,  (a)  the  carrier  having  reached  the  consignee's 
cniwahaj  •.  prcmiscs,  began  unloading,  and  put  a  part  of  the  goods 
^^^'  on  his  wharf,  but  hearing  that  the  consignee  had  absconded 

and  was  bankrupt,  took  them  back  again  on  board  the  barge;  and  it 
was  held  that  the  right  of  stoppage  remained,  and  that  there  had  been 
no  delivery  of  any  part  of  the  goods. 

Whether  delivery  of  part,  when  not  retracted  under  the  peculiar 

circumstances  shown  in  Crawshay  v.  Edes,  amounts  to  de- 

iiaii^8m>tde-    livcry  of  the  whole,  is  always  a  question  of  intention,  as 

whJieuniM     showu  atiU  §  1191  d  8eq,,  where  the  cases  mentioned  in 

that  It  was  80     the  uotc  (6)  hsvc  been  reviewed ;  and  the  general  rule  was 

there  deduced,  that  a  delivery  of  part  is  not  a  delivery  of 

(x)  AnU  i  17dy  et9eq,  69;  Bannej  o.  Pojntz,  4  B.  A  Ad.  568 ; 

(y)  AnU  i  1186,  et  wq.  Simmons  v.  Swift,  5  B.  A  C.  857 ;  Miles  9. 

(2)  9  M.  &  W.  518.  Gorton,  2  Cr.  &  M.  504 ;  Jones  v.  Jones^ 

(a)  1  B.  &  0.  181.  8  M.  <Sk  W.  431 ;  Wentworth  v.  Outhfraile, 

(6)  Dixon  V.  Yates,  5  B.  A  Ad.  313,  per  10  M.  A  W.  436 ;  Ex  parte  Gibbcs,  1  Ch. 

Parke,  J.,  at  p.  341 ;  Betts  v,  Gibbins,  2  D.  101 ;  and  obeeryations  upon  Slubey  «. 

Ad.  &£.  73;  Tanner  v,  Soovell,  14  M.  A  Heyward,  Hammond  v.  Anderson,  and 

W.  28;  Slubey  v  Hejward,2  H.  Bl.  504;  Jones  v.  Jones,  supra,  per  Brett  and  Cot- 

Haiumond  v.  Anderson,  1  B.  &  P.  N.  B.  ton,  L.  J  J.,  in  £x  parte  Cuoper,  11  Ch. 
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the  whole,  unless  the  circa  instances  show  that  it  was  intended  so  to 
operate. 

§  1274.  [The  rule  to  be  gathered  from  recent  decisions  may  be  ex- 
pressed as  follows : — A  delivery  of  part  of  the  goods  does 

.        ^  !•  ^    1  I     1  1         Rule  Stated. 

not  operate  as  a  constructive  delivery  of  the  whole,  unless 
the  parties  intended  it  so  to  operate,  and  it  rests  with  the  party  who 
relies  on  the  part  delivery  as  a  constructive  delivery  of  the  whole,  to 
pmve  such  intention.  This  proof  may  be  established  (1)  from  the 
circumstances  under  which  the  delivery  tQok  place,  e.  g.y  the  purcliaser 
may  at  the  time  express  his  intention  to  take  the  whole  of  the  goods, 
although  he  actually  takes  only  a  part ;  or  (2)  possibly  in  some  cases 
from  the  intrinsic  nature  of  the  goods  delivered,  as  e.  g,^  where  the 
cargo  consists  of  an  entire  machine,  and  an  essential  portion  of  it  is 
delivered  to  che  purchaser.  20 

Further,  where  the  shipowner  or  carrier  has  not  been  paid  in  full 
his  freight  or  charges,  there  is  a  strong  presumption  that  he  intends  to 
retain  his  lien,  and  part  delivery  will  not  ^operate  as  a  constructive  de- 
livery of  the  whole,  unless  it  can  be  shown  that  the  shipowner  or 
carrier  assented  to  the  buyer's  taking  possession  of  the  goods  without 
payment  of  freight  or  charges.]  21 

§  1275.  The  bankruptcy  of  the  buyer  not  being  in  law 
a  rescission  of  the  contract,  and  the  assignees  being  vested  thepw^-a^ioa 
with  all  his  rights,  the  delivery  of  the  goods  into  the  eve'k  tdfer^iiis 
buyer's  warehouse  after  his  bankruptcy,  or  an  aotual  pes-  orhito^uiaf of 
session  of  them  taken  by  his  trustee,  will  suffice  to  put  an  endsuTe 
end  to  the  transUtu,  and  to  determine  the  right  of  stop- 
page, (c)  22 

D.  6S,  C.  A.,  at  pp.  74  and  77,  and  per  «.  FumesB,  17  Wend.  604.  Branson,  J., 
Bramwell,  L.  J.,  in  Ex  parte  Falk,  14  who  distingaished  the  case  before  him 
Ch.  D.,  C.  A.,  at  p.  455.  See,  also,  per  from  Slubej  v.  Heyward,  2  H.  Bl.  504, 
Lord  Blackburn  in  S.  C,  in  the  House  of  and  Hammond  v.  Anderson,  4  Bos.  &  P. 
Lords,  reported  9ub  nom,  Kemp  v.  Falk,  7  69,  b^  the  fact  that  in  the  latter  cases  tke 
A  pp.  Gas.,  at  p.  586.  whole  of  the  property  was  already  at  its 
20.  Effect  of  a  Part  Delivery. — The  ultimate  destination,  and  he  cites  for 
mere  fact  that  a  portion  of  a  quantity  of  authority  Hanson  v.  Meyer,  6  East  614. 
goods  purchased  at  one  time  and  consti-  21.  See  ante  {  1193,  note  9. 
tilting  bCit  one  parce?  ^99  actually  come  (c)  Ellis  v.  Hunt,  8  T.  R.  467;  Tooke 
to  the  vendee's  possession  does  not  neces-  v.  HoUingworth,  6  T.  B.  226 ;  Scott  v. 
sarily  defeat  the  right  of  stoppage  as  to  a  Pettit,  3  B.  &  P.  469 ;  Inglia  v.  Usher- 
residue    which  was  separated   and    left  wood,  1  East  515. 

behind  on  the  transit,  and  which  has  not        22.  If  the  purchaser  dies  during  the 

reached  its  ultimate  destination.  Buckley  transit^  the  administrator  may  receive  the 
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Where  the  buyer  has  become  iDsolvent  after  his  purchase,  he  has  a 

right  to  rescind  the  contract,  with  the  assent  of  his  ven- 

ooniiiiK insoi-     dor,  whilc  thc  goods  are  still  liable  (o  stoppage;  and  then 

vent  may  re-  it  j   i.  /.    ■  i     .  i      i  t 

fldiidtueooa-  the  Subsequent  delivery  of  the  goods  into  the  buyers  pos- 
session cannot  affect  the  vendor's  rights,  because  the  prop^ 
oeive  iKxnes-  erty  in  the  goods  will  not  be  in  the  buyer :  or  he  may  re- 
dor*8riffhtof  fuse  to  take  possession,  and  thus  leave  unimpaired  the 
reiMMin  uDim-  right  of  Stoppage  in  transitu,  unless  the  vendor  be  antici- 
[lated  in  getting  possession  by  the  buyer's  trustee.  *  The 
subject  has  been  considered,  ante  §§  782-785,  where  the  cases  are  re- 
ferred to.  23 

SECTION  IV. — ^HOW  IB  THE  RIGHT  EXERCISED? 

§  1276.  No  particular  form  or  mode  of  stoppage  has  been  held 
No  particular  RGCCssary  in  any  case;  and  Lord  Hardwicke  once  saidi 
^™^Jir£.  ^^^^  '^®  vendor  was  so  much  favored  in  exercising  it,  as 
The  iMuai  *^  ^  justifiable  in  getting  his  goods  back  by  atiy  means 
SSllotioe to*'  °^^  criminal,  before  they  reached  the  possession  of  an  in- 
dS^d'eUvSry'  8<>lvent  veudec.  (d)  All  that  is  required  is  some  act  or 
to  vendee.  declaration  of  the  vendor  countermanding  delivery.  The 
usual  mode  is  a  simple  notice  to  the  carrier,  staling  the  vendor's  claim, 
forbidding  delivery  to  the  vendee,  or  requiring  that  the  goods  shall  be 
held  subject  to  the  vendor's  orders.  24 

§  1277.  In  Litt  v^  Cowley,  (e)  where  notice  had  been  given  to  the 

carrier  not  to  deliver  the  goods  to  the  vendee,  the  carrier's 

clerk  made  a  mistake,  and  delivered  the  package  to  the 

buyer,  who  opened  it  and  sold  part  of  the  contents ;  and  then  became 

bankrupt.     The  assignees  claimed  to  hold  the  goods,  but  were  unsuc- 

goods  and  therebj  pat  an  end  to  the  vendor  to  exercise  hig  right  of  stoppage 

transit,  even  though  the  parchaser  died  in  transitu,  the  notice  is  sufficient.    Jones 

insolvent    Conyers  v.  Ennis,  2  Mason  v.  Earl,  37  Gal.  630 ;  Biicker  v.  Donovan, 

23(>.  13  Kan.  251 ;  Reynolds  v.    Boston   and 

23.  See  anU  i  785,  note  65;  Cos  v.  Maine  Railroad,  43  N.  H.  691 ;  Newhall 
Barns,  1  Iowa  64;  Morris  v.  Shryock,  50  v.  Vargas,  13  Me.  109;  Bell  v.  Moss,  5 
Miss.  590,  599;  Grout  v.  Hill,  4  Qray  Whart.  189.  In  Clementson  «.  Grand 
861.  Trunk  RaUway  Co.,  42  U.  C.  Q.  B^  a 

{d)  1  Atk.  250.  notice  to  the  carrier  was  held  insufficient 

24.  The  vendor  need  not  demand  a  re-  because  it  did  not  clearly  identify  the 
delivery  of  the  goods  to  him.    If  the    goods. 

party  in  possession  is  clearly  informed        (e)  7  Taunt.  168 ;  2  Marsh.  457. 
that  it  is  the  intention  and  desire  of  the 
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oessful.  Gibbfi,  C.  J.,  in  delivering  judgment,  said :  "  It  was  formerly 
held,  that  unless  the  vendor  recovered  back  actual  possession  of  the 
goods  by  a  corporeal  seizure  of  them,  he  could  not  exercise  his  right 
of  stoppage  in  transitu.  Latterly  it  has  been  held,  that  notice  to  the 
carrier  is  sufiScient ;  and  that  if  he  deliver  the  goods  after  such  notice, 
lie  is  liable.  That  doctrine  cannot  be  controverted,  and  is  supported 
by  all  the  modern  decisions.  In  the  present  case,  the  plaintifip  gave 
notice  to  the  carriers  at  the  place  whence  the  boat  sailed,  and  it  would 
be  monstrous  to  say  that  after  such  notice,  a  transfer  made  by  their 
mistake  should  be  such  as  to  bind  the  plaintiffs,  and  to  vest  a  complete 
title  in  the  bankrupts  and  their  representatives.  "^  *  *  As  soon 
as  the  notice  was  given,  the  property  returned  to  the  plaintiffSf  and  they 
were  entitled  to  maintain  trover,  not  only  against  the  carriers,  but 
against  the  assignees  of  the  bankrupts,  or  any  other  person.'^  So  far 
as  the  dictum  is  concerned,  that  the  effect  of  the  stoppage  was  to  revest 
the  property^  the  law  is  now  otherwise ;  (/)  but  that  it  revests  the  poa- 
session,  so  as  to  restore  to  the  vendor  his  lien,  is  undoubted. 

§  1278.  In  Bohtlingk  v.  Inglis,  {g)  a  demand  for  the  goods  made  by 
the  vendor's  agent  on  the  master  of  the  ship,  was  held  a  Bobtiingk*. 
suflScient  stoppage :  and  in  Ex  parte  Walker  and  Wood-  ^"«^^^- 
bridge,  (A)  it  was  decwled  that  an  entry  of  the  goods  at  the  waik*1tnd 
custom-house  by  the  vendor,  on  the  arrival  of  the  vessel,  woodbridge. 
in  order  to  pay  the  duties,  was  a  valid  stoppage,  as  against  the  assignees 
of  the  bankrupt  purchaser,  who  afterwards  got  forcible  possession  of 
the  goods  when  landed. 

In  Northey  v.  Field,  (i)  wine  bought  by  the  bankrupt  was  landed 
from  the  vessel  and  put  in  the  King's  cellars,  according  to  Nonhey  t. 
the  excise  law,  where  it  was  to  remain  until  the  owner  ^^^^ 
paid  duty  and  charges;  but  if  not  paid  within  three  months,  then  to 
be  sold,  and  the  excess  of  the  proceeds,  after  payment  of  duty  and 
charges,  to  be  paid  to  the  owner.  The  assignees  petitioned  to  have  the 
wine,  and  it  was  also  claimed  by  the  vendor's  agent  while  in  the  King's 
cellar,  but  it  was  sold  at  the  end  of  the  three  months  under  the  law. 
Lord  Ken  von  held,  that  tlie  claim  made  by  the  vendor  was  a  good 
stoppage  in  transitu^  the  wine  being  quasi  in  custodia  legis.  {j) 

if)  FMt  Section  V.  (»)  2  Esp.  613. 

(g)  3  East  397.  (j)  See  Nix  v.  Olire,  Abbott  on  Ship. 

(h)  Cited  in  Cooke's  Bankrapt  Law    (12th  ed.)  424. 
402. 
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§  1279.  The  Dotioe  of  the  stoppage  must  be  given  to  the  person  in 
possession  of  the  snoods,  or  if  to  his  employer,  then  under 
stoppage  miist  such  circumstaDces  and  at  such  time  as  to  give  the  em- 
tbe  person  plojer  Opportunity  by  using  reasonable  diligence  to  send 
the  necessary  orders  to  his  servant.  25  In  Whitehead  ©. 
Anderson,  (k)  the  vendor  attempted  to  efiect  a  stoppage  of  a  cargo  of 
timber  while  on  its  voyage  from  Quebec  to  Port  Fleetwood,  in  Lan- 
cashire, by  giving  notice  to  the  shipowner  in  Montrose,  who  thereupon  ' 
sent  a  letter  to  await  his  captain's  arrival  at  Fleetwood.  Parke,  B. 
Or  to  the  em.  delivering  the  judgment,  said:  "The  next  question  is 
to^wuibieh^*  whether  the  notice  to  the  shipowner,  living  at  Montrose, 
iC  Jik  »er?aSt  ^^  ^^^^  ^  [valid]  Stoppage  of  the  cargo,  then  l>eing  on  the 
not  to  deliver,    jjjgj^  g^g^  ^^  j^g  passage  to  Fleetwood.     We  think  it  was 

not :  for  to  make  a  notice  effective  as  a  stoppage  in  tramitu  it  must  be 
given  to  the  person  who  has  the  immediate  custody  of  the  goods :  or  if 
given  to  the  principal,  whose  servant  has  the  custody,  it  must  be  given 
as  it  was  in  the  case  of  Litt  v.  Cowley,  at  such  a  time  and  under  such 
circumstances,  that  the  principal  by  the  exercise  of  reasonable  dili- 
gence may  communicate  it  to  his  servant  in  time  to  preveut  the  delivery 
to  the  consignee ;  and  to  hold  that  a  notice  to  a  principal  at  a  dis- 
tance is  sufficient  to  revest  the  property  in  the  unpaid  vendor,  and  ren- 
der the  principal  liable  in  trover  for  a  subsequent  delivery  by  his  ser- 
vants to  the  vendee,  when  it  was  impossible  from  the  distance  and 
want  of  means  of  communication  to  prevent  that  delivery,  would  be 
the  height  of  injustice.  The  only  duty  that  can  be  imposed  on  the 
absent  principal  is  to  use  reasonable  diligence  to  prevent  the  delivery^ 
and  in  the  present  case  such  diligence  was  used.'' 

§  1280.  [In  his  judgment  in  Ex  parte  Falk(QBramwell,  L.  J.,  ex- 
whetherthe  pr^sscd  doubt  as  to  whether  it  is  the  shipowner's  duty  ot 
un^SeiTify**  communicatc  to  the  master  of  the  ship  the  vendor's  no- 
S^mmunroate  *'^  ^^  ®^^P  go^ds  in  transUu.  And  James,  L.  J.,  refer; 
notice.  j.jjjg  ^  "Whitehead  v.  Anderson,  said,  in  the  course  of  the 

argument:  ''That  is  not  a  judicial  decision  that  any  such  duty  is  im- 
posed on  the  shipowner,  it  is  only  a  decision  that,  at  the  most,  he  could 
be  under  no  further  obligation." 

Lord  Blackburn,  however,  in  his  opinion  in  the  same  case  in  the 

26.  Mottram  «.  Hejer,  6  Denio  629;        (k)  9  M.  A  W.  5^8. 
Riu^er  V.  Donoyan,  13  Kan.  251.  {I)  14  Ch.  D.  446,  a  A.,  at  p.  455. 
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House  of  Lords,  (m)diasent8  from  this  view,  and  states 

his  own  view  to  be  that  the  shipowner,  who  receives  a  LordBbMiB- 

notioe  to  stop  goods,  is  under  an  obligation  to  forward  it, 

if  he  can,  with  reasonable  diligence,  to  the  ship's  master;  but  that, 

provided  he  use  remarkable  diligence,  he  will  be  excused  in  the  event 

of  the  master  having  delivered  the  goods  before  the  arrival  of  the 

notice. 

It  has  been  held  that  the  unpaid  vendor  may  effectually  The  notice 
exercise  his  right  of  stoppage  by  demanding  the  bills  of  maybl'^^n 
lading  from  the  shipowner  when  the  latter  has  retained  *  owner  wiien  ha 

^1.,.  .  •/•■  .1    I'lix  retained 

them    in    his  possession  as    security    tor    the    unpaid  thebiiisof 

^     .    ,       /   XT  lading  for  un- 

freight.  (n)J  paid  freight. 

§  1281.  The  mode  of  exercising  the  right  of  stoppage  underwent 
careful  invcstigatitm  in  the  Admiralty  Court  in  the  case  of  The  Ti- 
gress, (o)     It  was  there  determined  by  Dr.  Lushington  : 

First,  That  a  vendor's  notice  to  stop,  made  it  the  duty 
of  the  master  of  the  vessel  to  refuse  delivery  to  the  ven-  not  inform  th« 
dee  to  whom  a  bill  of  ladincc  had  been  endorsed,  and  was  sei  thai  the 

^  '  bill  of  lading  Is 

sufficient  without  any  representation  that  the  bill  of  la-  atiii  in  pomee- 

^         *■  non  of  buyer. 

ding  had  not  been  transferred  by  the  vendee. 

Secondly.  That  the  master's  refusal  to  acquiesce  in  the  vendor's  claim 
of  stoppage  was  a  breach  of  dtUy,  giving  jurisdiction  to  the  Admiralty 
Court. 

Thirdly.  That  the  vendor's  right  included  the  right  of  Ma»ter'iduty 
demanding  delivery  to  himself  and  that  the  carrier  has  no  Sl,2d?to  ven- 


right  to  say  that  he  will  retain  the  goods  for  delivery  to 


siinplv  to  re- 
tain them  till 


the  true  1^0 wner,  after  the  conflicting  claims  have  been  claims  iwve 

settled.  beenaettled. 

Fourtldy.  That  the  stoppage  is  at  the  vendor's  peril,  and  it  is  incum- 
bent on  the  master  to  give  effect  to  a  claim  as  soon  as  he  is  satisfied 
that  it  hi  made  by  the  vendor,  unless  he  is  aware  of  a  legal  defeasance 
of  the  vendor's  claim ;  but  it  is  not  a  matter  ordinarily  within  his 
cognizance,  whether  or  not  the  buyer  has  endorsed  over  a  bill  of  lading 
to  a  third  person. 

FifUdy.  "That  if  bills  of  lading  are  presented  to  the  master  by  two 

{»)  7  App.  Om.,  at  p.  585.    Reported    G.  A« 
mh  worn.  Kemp  v.  Falk.  (o)  82  L.  J^  Adm.  97. 

(n)  Ex  parte  Watson,  5  Ch.  D.  85, 
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Ma8t«r*sdat7  ^^ff^^^^^t  holders,  "ho  is  not  oonoerned  to  examine  the  best 
o^QfliotSig  right  in  the  different  bills;  all  lie  has  to  do  is  to  deliver 
•^"•-  upon  one  of  the  bills." 

§  1282.  The  last  proposition  was  said  by  the  learned  judge  to  be 
Master  as  Unnecessary  to  the  decision.     It  was  stated  on  the  authority 

irllu  pcrir*^"  of  Fearon  r.  Bowers,  reported  in  the  notes  to  Lickbarrow 
uity^iVrlSuaod  ^'  Masou, (/>)  but  is  Very  doubtful  law;  for  it  is  well 
Mitiou  of  ?n^  settled  that  a  bailee  delivers  at  his  peril,  that  he  is  bound 
torpieader.  ^^  decide  between  conflicting  claimants  to  goods  in  his 
possession,  that  he  is  liable  in  trover  if  he  delivers  to  the  wrong  person, 
and  that  his  only  mode  of  protecting  himself  is  to  take  an  indemnity, 
and  if  that  be  refused,  to  bring  an  action  of  interpleader.  (9)  This 
was  clearly  the  opinion  of  Lord  Blackburn,  for  in  the  treatise  on 
Sales,  he  adverts  to  it  as  unquestionable  law,  in  these  words:  '^  As  the 
carrier  obeys  the  stoppage  in  transitu  at  hia  perily  if  the  consignee  be  in 
fact  solvent,  it  would  seem  no  unreasonable  rule  to  require  that  at  the 
time  the  consignee  was  refused  the  goods,  he  should  have  evidenced  his 
insolvency  by  some  overt  act.''(r)  In  the  opinion  delivered  in  "The 
Tigress,"  this  suggestion  is  rejected,  the  judge  saying  distinctly,  that 
the  proof  of  the  conditions  on  which  the  vendor's  rights  depend, 
would  always  be  difficult,  often  impossible,  at  the  time  of  their  exercise ; 
*'  for  instance,  whether  the  vendee  is  insolvent  may  not  transpire  till 
afterwards,  when  the  bill  of  exchange  given  for  the  goods  becomes  due ; 
for  it  is,  as  I  conceive,  clear  law,  that  the  right  to  stop  does  not  require 
the  vendee  to  have  been  found  insolvent."  And  see  the  decision  of  the 
House  of  Lords  in  Meyerstein  v.  Barber,  as  stated  anU  §  1223. 

§  1283.  [The  proposition  was  very  fully  discussed  in  the  important 
oiyn*.  East  ^^^®  ^^  Glyu  V.  The  East  and  West  India  Dock  Ck)m- 
indiJ^ck  pany.  («)  The  action  was  for  conversion  of  a  cargo  of  sugar. 
^'  The  goods  in  question  had  been  consigned  to  Cottam  «b 

Co.    The  shipmaster  signed  a  set  of  three  bills  of  lading,  marked 

(p)  1  H.  Bl.  364;  1  Sm.  Lead.  Gas.,  at  ings  to  be  taken  against  him.    AVilson's 

p.  782,  (ed.  1879.)  Jud.  Acts,  Ord.  I.  r.  %  notes  p.  181,  (ed. 

(9)  Wilson  V.  Anderton,  1  B.  A  Ad.  1882.) 
450 ;  Bamt  v.  Hartley,  L.  R.,  7  Q.  B.  694.  (r)  P.  266.    See,  also,  Abbott  on  Ship- 
Under  the  Judicature  Acts  any  person  ping,  Part  3,  Chap.  9,  {  25,  (ed.  1827.) 
may,  it  would  seem,  after  notice  of  oon-  (s)  7  App.  Cas.  591,  aflSrming  S.  (X,  6 
flictiog  claims,  bring  an  action  of  inter-  Q.  B.  D.  475,  C.  A. ;  reversing  S.  C,  5  Q. 
pleader  in    any    division   of   the  High  B.  D.  129. 
Coart|  without  waiting  for  legal  proceed- 
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"  first/'  "  seoond  "  and  "  third ''  respectively,  by  which  the  goods  were 
deliverable  "  to  Cottam  &  Co.,  or  their  assigns,  freight  payable  in  Lon- 
don, one  of  the  bills  being  aooomplished,  the  others  to  stand  void." 
During  the  voyage  Cottam  &  Co.  endorsed  the  bill  of  lading  marked 
^'  first''  to  the  plaintiffs,  who  were  a  firm  of  bankers,  as  security  for  an 
'  advance.  Tiie  plaintifis  had  not  inquired  for,  nor  obtained  the  other 
two  copies  of  the  set  Upon  the  arrival  of  the  ship  in  London,  the 
goods  were  landed  and  placed  in  the  custody  of  the  defendants,  a  dock 
company,  the  master  lodging  with  them  a  notice,  under  the  provisions 
of  the  68th  section  of  the  Merchant  Shipping  Act,  1862,  to  detain  the 
cargo  until  the  freight  should  be  paid.  Cottam  &  Co^  then  produced 
to  the  defendants  the  bill  of  lading  marked  ^'second,"  unendorsed,  and 
the  defendants  entered  Cottam  &  Co.  in  their  books  as  proprietors  «f 
the  goods.  The  stop  for  freight  being  afterwards  removed,  the  de- 
fendants bona  fide,  and  without  notice  or  knowledge  of  the  plaintiffs' 
claim,  delivered  the  goods  to  other  persons  upon  delivery  orders  signed 
by  Cottam  &  Co.  Upon  these  facts.  Field,  J.,  sitting  without  a  jury, 
held  the  defendants  liable.  He  refrained  from  deciding  whether  the 
master  could  have  been  exonerated  by  a  delivery  of  the  goods  to  the 
person  who  first  presented  a  bill  of  lading;  but  he  held  that  the  de- 
fendants were  not  by  receiving  the  goods,  subject  to  the  stop  for  freight, 
placed  in  the  same  position  as  the  master,  and  entitled  to  his  rights, 
and  that,  by  delivering  the  goods  on  the  order  of  Cottam  &  Co.,  they 
had  acted  in  a  character  beyond  that  of  mere  warehousemen,  and  were 
guilty  of  a  conversion.  The  majority  of  the  Court  of  Appeal  re- 
versed this  decisifin,  upon  the  ground  that  the  defendants  had  disposed 
of  the  goods  according  to  the  terms  on  which  they  had  received  them, 
having  no  notice  of  any  claim,  title  or  right,  other  than  that  of  the 
person  from  whom  they  received  them,  and  could  not,  therefore,  be 
held  guilty  of  a  conversion. 

Bramwell,  L.  J.'s,  view  wa§  in  favor  of  the  non-liability  of  the  mas- 
ter, on  the  authority  of  Fearon  v.  Bowers,  and  on  the  ground  that  it 
was  the  undoubted  practice  to  deliver  without  inquiry  to  one  who  pro- 
duces a  bill  of  lading  (p.  492.) 

Baggallay,  L.  J.,  hesitated  to  apply  the  rule  laid  down  in  Fearon  v. 
Bowers  to  its  full  extent,  and  preferred  to  adopt  the  more  guarded 
suggestion  of  Lord  Westbury  in  Meyerstein  v.  Barber,  (^}  that  the 
shipowner,  who  is  in  ignorance  qf  any  previous  dealing  with  the  bill  of 

(<;  L.  B.,  4  H.  L^  at  p.  336,  anU  {  1228. 
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lading,  may  be  justified  in  delivering  the  goods  to  the  party  presenting 
one  part  of  the  set  (p.  504.) 

Brett,  L.  J.,  in  a  dissentient  opinion/ maintained  the  view  that  the 
master  delivers  at  his  peril.  He  differed  from  the  dicta  of  Dr.  Lushing- 
ton  in  "  The  Tigress,"  and  of  Lord  Lpughbon>ugli  in  Liekbarrow  v. 
Mason,  and  declined  to  follow  the  decision  in  Fearon  v.  Bowers,  even  * 
with  the  limitation  suggested  by  Lord  Westbury  in  Meyerstein  r. 
Barber. 

§  1284.  The  case  was  taken  on  appeal  to  the  House  of  Lords,  who 
affirmed  the  decision  of  the  Court  of  Appeal,  (u)     The 

Tho   onflo  in 

the  House  of  rotio  decidendi  of  their  judgment,  as  expressed  in  the 
opinion  of  Lord  Blackburn,  to  which  all  the  other  Lonls 
expressed  their  adhesion,  is,  that  the  master  is  excused  for  delivering 
goods  according  to  his  contract  to  the  person  appearing  to  be  the  assign 
of  the  bill  of  lading  which  is  first  produced  to  him,  no  matter  which 
part  it  is,  so  long  as  he  has  no  notice  or  knowledge  of  any  dealing  wiih 
either  of  the  other  two  parts;  and  that  the  defendants  were 

Where  master     /•ai*  •      j.\  *t.*  i^i  ±.  t 

has  no  notice  lur  tlus  purposc  HI  the  samc  position  as  the  master.     In 

of piiord^i^  the  case  under  consideration,  the  master  had  received  no 

deliver  to  uoticc,  aiid  it  was  therefore  unnecessary  to  decide  what  his 

of  lading  fint  dutv  would  bc  in  such  an  event:  but  Lord  Blackburn,  in 

proBented. 

the  course  of  his  opinion,  takes  occasion  to  say,  ''  Where 
the  master  has  notice,  or  probably  even  knowledge  of  the  other  endorse- 
ment, I  think  he  must  deliver  at  his  peril  to  the  rightful  owner,  or 
interplead.'*  Their  Lordships,  therefore,  adopted  the  view  taken  by 
Baggallay,  L.  J.,  in  the  Court  of  Appeal,  and  by  Lord  Westbury  in 
Meyerstein  v.  Barber  and  affirmed  the  authority  of  Fearon  v.  Bowers 
only  to  that  extent.] 

stop  use  ^^®  stoppage  to  be  effectual  must  be  on  behalf  of  the 

wiiaifo?'^       vendor,  in  the  assertion  of  his  rights  as  paramount  to  the 
iS5iri?hSr     rights  of  the  buyer.  (») 

paramount 

right  to  the  a. 

goods.  SECTION  V. — ^HOW  MAY  IT  B£  DEFEATED  ? 

§  1285.  The  vendor's  right  of  stoppage  in  transitu  is  defeasible  in 
Vendor's  right  ouc  Way  Only,  and  that  is  when  the  goods  are  represented 
only  hy  trans-    by  a  bill  of  lading  [or  other  document  of  title,  (y)]  and 

(u)  7  App.  0b8.    591,    only  reported  o.  Ball,  2  B.  4!k  P.  457. 
while  the  sheets  of  this  edition  were  pass-        (y)  See  the  5th  aection  of  the  Factors 

ing  through  the  presi.  Act,  1877,  anU  {  1207. 

(X)  Sifi'kin  o.  Wray,  6  East  371 ;  Mills 
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when  the  vendee,  being  in  poesession  of  such  document  of  fer  or dooa- 

.1         ■11  If  n         •  i»i  ment  of  title 

title  With  the  vendors  assent,  transfers  it  to  a  third  mr-  toatona jWd 

'  *■  endorsee  for 

son,  who  bona  Jidfi  gives  value  for  it.  (z)  26  value. 

The  Bills  of  Lading  Act,  18  and  19  Vict,  c.  Ill  (referred  to  ante 
§  1210,)  and  the  Factors'  Acts  {ante  §  1199,  d  aeq.,)  have  largely 
ex  ended  the  efifects  of  these  mercantile  instruments,  and  « 

'  By  oommon 

the  rights  of  tlie  holders  of  them.     By  the  common  law,  JSSIido'iti*^- 
as  established  in  Lickbarrow  v.  Mason,  (a)  and  the  num-  ri^ht^by  ?J-* 
berless  cases  since  decided  on  the  anthority  of  that  cele-  bji^^^pU^'^ 
bra  led  case,  the  right  to  stop  in  transitu  was  defeasible  by  by"piito? 
the  transfer  of  the  bill  of  lading  to  a  bona  fde  endorsee ;  ^*^' 
but  if  the  endorsement  was  by  a  factor  or  consignee,  it  was  only  valid  in 
case  of  sale,  not  of  pledge ;  and  even  when  by  the  vendor  himself,  the 
transfer  operated  as  a  conveyance  of  the  property  in  the  goods,  but  not 
as  an  assignment  of  the  contract  so  that  the  endorsee  was  not  empowered 
to  bring  suit  on  the  bill  of  lading.  (6)     But  now  by  the 
('fleet  pf  tlie  Factors'  Acts,  the  endorsement  of  a  bill  of  bin  of  lading 
lading  by  factors  or  consignees,  entrusted  with  it  as  agents  signment  of 
of  the  owners,  is  as  efiective  as  that  of  the  vendor  would 
be  in  giving  validity  to  "any  contract  or  agreement  by  way  of  pledge, 
lien,  or  security  bona  fde  made  by  any  person  with  such  agent  so  en- 
trusted as  aforesaid,  as  well  for  any  original  loan,  advance,  or  pay- 
ment made  upon  the  security  of  such  goods  or  documents  [including 
bills  of  lading,]  as  also  for  any  further  or  continuing  advance  in  respect 
thereof,  and  such  contract  or  agreement  shall  be  binding  upon,  and 
good  againd  the  owner  of*  such  goods,  and  all  other  persons  interested 
therein,  notwithstanding  the  person  claiming  such  pledge  or  lien  may 
have  had  notice  that  the  person  with  whom  such  contract  or  agree- 
ment is  made  is  only  an  agent."    So  that  as  regards  the  effect  of  the 
transfer  of  the  bill  of  lading,  it  now  makes  no  difierence  whether  the 


(s)  It  would  seem  that  the  mere  en- 
doreementy  anaocompanied  by  a  transfer 
of  the  bill  of  lading,  has  no  effect  on  the 
vendor's  right  of  stoppage.  £x  parte 
Gnlding  Davis  &  Co.,  18  Ch.  D.  628,  C. 
A.,  post  I  1289. 

26.  The  Transfer  by  the  Buyer  of  the 
Bill  of  Lading  to  a  Bona  Fide  Pur- 
chaser Defeats  the  Right  of  Stoppage. 
—  Becker  v.  Hallgatten,  86  N.  Y.  167; 
Audeureid    v,    Bandall,    8    Cliff.    99; 


Chandler  v.  Fulton,  10  Tex.  2;  First 
National  Bank  of  Memphis  v,  Pektit,  9 
Heisk.  447;  Halliday  v  Hamilton,  11 
Wall.  560;  Conard  v.  The  Atlantic  In- 
surance Co.,  1  Pet  386.  These  are  all 
cases  where  the  transfer  took  place  before 
notice  of  stoppage.  As  JU)  transfer  after 
notice,  see  post  note  28. 
(a)  1  Sm.  Lead.  Cas.  753,  (ed.  1879.) 
(6)  Thompson  t>.  Dominy,  14  M.  &  W. 
403 ;  liuward  p.  Shepherd,  9  C.  B.  296. 
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consignor  was  vendor,  or  merely  consigning  goods  for  sale,  his  right  of 
stoppage  will  be  defeated  by  the  assignment  of  the  bill  of  lading,  even 
to  a  person  not  a  vendee,  but  from  whom  money  has  been  borrowed  on 
the  faith  of  it.  And  by  the  Bills  of  Lading  Act,  all  rights  of  action  and 
liabilities  upon  the  bill  of  lading  are  to  vest  in  and  bind  the  consignee 
or  endorsee,  to  whom  the  property  in  the  goods  shall  pass. 

For  decisions  upon  the  legal  effect  of  the  words  just  quoted  in  italics, 
reference  may  be  made  to  the  cases  quoted  in  the  note,  (o) 

[And  by  the  recent  act  to  amend  the  Factors'  Acts  (40  and  41  Vict. 

Faotora*  Act  ^  ^®>  §  ®'  ^'*^  §  1205,)  the  doctrine  has  been  extended  so 
^^^'  as  to  include  not  only  bills  of  lading,  but  all  documents 

of  title,  that  is,  it  is  submitted,  documents  of  title  as  defined  by  the 
previous  Factors'  Act  (6  and  6  Vict.,  c.  39,  §  4.)]  {d) 

It  is  not  within  the  province  of  this  treatise  to  examine  the  general 
law  in  relation  to  bills  of  lading,  for  which  the  authorities  are  collected 
in  the  notes  to  Lickbarrow  v.  Mason,  (e)  but  only  the  effect  of  trans- 
ferring these  documents  in  defeating  the  right  of  stoppage. 

§  1286.  The  first  point  to  be  noticed  is,  that  a  bill  of  lading  is  not 
Bill  of  ladinff  negotiable  in  the  same  sense  as  a  bill  of  exchange,  and 
Ske  «*'Kj¥t»f  ^^^^  therefore  the  mere  honest  possession  of  a  bill  of  lad- 
ezchange.  jj^g  ^jujorsed  in  blank,  or  in  which  the  goods  are  made 
deliverable  to  the  bearer,  is  not  such  a  title  to  the  goods  as  the  like 
possessit)n  of  a  bill  of  exchange  would  be  to  the  money  promised  to 
be  paid  by  the  acceptor.  The  endorsement  of  a  bill  of  lading  gives  no 
better  right  to  the  goods  than  the  endorser  himself  had  (ex- 
no  better  title  cept  in  cases  where  an  agent  entrusted  with  it  may  transfer 
it  to  a  bona  fide  holder  under  the  Factors'  Acts),  so  that 
if  the  owner  should  lose  or  have  stolen  from  him  a  bill  of  lading  en- 

(e)  Fox  V.  Nott,  6  H.  &  N.  630;  The  presentation  of  which  the  latter  received 

Figlia  Maj^giore,  L.  B.ys2  Ad.  &  E.  106 ;  the  goods  from  the  master  of  the  ship  in 

The  Nepoter,  L.  B.,  2  Ad.  &  £.  376 ;  The  which  the  goods  lay,  were  documents  of 

Freedom,  L.  R.,  3  P.  C.  594 ;  Dracachi  o.  title,  as  equivalent  to  delivery  orders; 

Tiie  Anglo-E^jptian  Navigation  Co.,  L.  but  the  suggestion    was  repudiated    by 

B.,  3  C.  P.  690 ;   Short  v.  Simpson^  L.  R.,  Lord  Blackburn,  (at  p.  584  of  the  report) 

1  C.  P.  248,  252.  This,  so  far  as  the  editors  are  aware,  ia 

((£)  In  the  very  recent  case  of  Kemp  v.  the  only  reported  decision  in  which  the 

Falk,  7  App.  Caa.  673,  fost  p.  861,  it  was  5th  section  of  the  Factors  Act,  1877,  haa 

argued  that  cash  receipts  given  by  ven-  been  noticed. 

dees  to  their    subpurchasers,  upon    the  (e)  1  Sm.  Lead.  Gas.  753,  (ed.  1879.) 
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dorsed  in  blank,  the  finder  or  the  thief  could  confer  no  title  upon  an 
innocent  third  person.  (/)  27 

(/)  Gurneyv.  Behrend,  3  ]£!.  &  B.  622;  on  the  false  suppoeition  that  the  goods 

23  L.  J.,  Q.  B.  265;  and  see  Coventry  v.  had  then  arrived,  a  new  bill  of  lading 

Gladstone,  6  Eq.  44 ;  Blackburn  on  Sale,  was  issued  to  ihe  consignees  on  account  of 

p.  279,  and  cases  there  cited.  the  plaintiff  and  duly  endorsed  to  him. 

27.  The  Holder  of  a  Bill  of  Lading  Bat  the  consignees  had  not  yet  received 

can  Transfer  no  Better  Title  than  He  the  original  bill  of  lading,  though  the 

has. — In  Maryland  and  in  Louisiana,  and  shipping  list  had  aifrived.    The  consignees 

perhaps  in  some  other  states,  bills  of  being  insolvent  the  carrier  was  notified  to 

lading  are  made  by  statute  negotiable  in  hold  the  wheat  for  the  consignors.    Held, 

the  same  sense  as  bills  of  exchange  and  that  the  plaintiff  had  no  right   to   the 

promissory  notes.    See  Tiedman  v.  Knox,  wheat.    The  court  say :  *'  A  bill  of  lading 

63  Md.  612,  and  Henry  v.  Philadelphia  is  a  muniment  of  title,  and  quasi  negoti- 

Warehouse  Ck).,  81  Penna.  76,  79,  inter-  able.    But  Comstock  &  Go.  (the  original 

preting  Louisiana  law.  In  the  absence  of  purchasers)  did  not  possess  this  evidence 

such  statutes,  bills  of  lading  are  not  nego-  of  title,  and*  of  course  did  not  endorse  it 

tiable  in  the  same  sense  as  bills  and  notes,  to  Pattison  fthe  plaintiff) ;  and  herein  is 

The  purchaser  takes  no  better  title  that  found  an  important  difference    between 

he  would  acquire   if  the  endorser  de-  this  case  and  Coxe  v.  Harden,  4  East  211; 

livered   to    him    the  goods   themselves  Dows  v,  Greene,  82  Barb.  490;  Lee  v, 

which  the  bill  represents,  and  that  oould*  Kimball,  45  Me.  172,  cited  by  the  appel- 

be  no  better  title  than  he  had.  Baltimore  lant"    In  Becker  v,  Hallgarten,  86  N. 

and  Ohio  B.  R,  44  Md.  11,  27;  Tiedman  Y.  167,  it  was  held  unnecessary  that  the 

V.  Kviox,  53  Md.  612,  615 ;   Stollenwerck  bill  of  lading  should  be  endotted  over  to 

t,  Thacher,  115  Mass.  224,  227.    In  Dows  the  purchaser,  provided  (as  in  that  case), 

V,  Perrin,  16  N.  Y.   325,  Denio,  C.  J.,  the  bill  itself  ran   in  the  name  of  his 

Bald :  **  The  right  of  stoppage  in  transitu  agents  as  consignees ;  and  it  was  further 

is  cut  off  by  the  transfes  of  the  bill  of  held  that  the  fact  that  the  delivery  of  the 

lading  to  a  6<m£»  yUe  purchaser,  but  it  by  bill  to  the  party  making  a  loan  on  the 

no  means  follows  that  the  holder  of  such  faith  of  the  goods,  took  place  after  the 

a  bill,  void  on  account  of  fraud,  can  confer  money  was  in  fact  advanced,  did  not  im- 

a  better  title  than  he  had  himself,  and  I  pair  the  rights  of  the  lender, 

am  of  opinion  that  he  cannot  do  so.''  And  The  Carrier  May  be  Estopped  by  the 

the  bill  must  have  come  to  the  possession  Bill  of  Lading. — The  carrier  who  gives 

of  the  consignee  before  he  can  transfer  it.  a  bill  of  lading  is  estopped  from  disputing 

Pattison  v,  Culton,  33  Ind.  240;  Stanton  the  receipt  of  the  goods  therein  named, 

V.  Eager,  16  Pick.  476 ;  Muller  v.  Pondir,  as  against  one  who  has  made  a  bona  fide 

55  N.  Y.  325 ;  Walter  v,  Ross,  2  Wash.  C.  advance  or  purchase  on  the  faith  of  the 

C  288.    In  Pattison  v.  Cnlton,  supra,  it  bill  of  lading.    Thus,  in  Van  Santen  «. 

appeared  that  the  sellers  shipped  at  Chi-  Standard  Oil  Co.,  17  Hun  140,  affirmed, 

cago  a  quantity  of  wheat,  consigned,  ao-  81  N.  Y.  171,  the  consignor  represented 

cording  to  the  bill  of  lading,  to  the  buyers  to  the  master  of  a  vessel  that  there  had 

at  Indianapolis,  on  oMount  of  the  sellers,  but  been  placed  in  the  vessel  110  barrels  of 

the  title  to  the  wheat  was  not  to  pass  until  oil  more  than  the  quantity  in  fact  put  in, 

paid  for.   While  the  wheat  was  yet  intra  n-  and  the  master  gave  a  bill  of  lading  for 

sit  the  plaintiff  purchased  the  same  from  the  excessive  amount.   The  bill  of  lading 

the  bayers  (consignees)  and  paid  fur  it^  and  having  been  transferred  to  purchasers  for 
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[As  to  what  constitutes  ^^  an  agent  entrusted  with  and  in  possession 
Agent  en-  ^^  ^  ^"^  ^^  lading  OF  Other  document  of  title"  within  the 
truBtod.  meaning  of  the  Factors'  Acts^  see  ante  §  19  d  seq.    It 

had  been  held,  previous  to  the  act  of  1877,  that  a  vendor  left  by  his 
vendee  in  possession  of  the  documents  of  title  was  not  '^an  agent  en- 
trusted "  within  the  meaning  of  the  earlier  acts] (ff) 

§  1287.  But  the  title  of  bona  fide  third  persons  will  prevail  against 
But  6ona>ida  *'^®  vcudor  who  has  ojciuoMy  transferred  the  bill  of  lading 
ho?dS>o<i«*"  ^^  *^®  vendee,  although  he  may  have  been  induced  by  the 
SSi'hM^iSm '  vendee's  fraud  to  do  so,  (A)  because,  as  we  have  seen,  (i)  a 
defrauded.        transfer  obtained  by  fraud  is  only  voidable  not  void.  28 

value,  it  was  held  that  the  master  was  endorsement  took  place,  the  seller  had 
liable  to  them  for  the  value  of  the  110  given  to  the  carrier  a  notice  of  stoppage^ 
barrels.  See  Sears  v  Wingate,  3  Allen  on  accoant  of  the  buyer's  insolvency. 
103;  Relyea  V.  New  Haven  Rolling  Mill  The  title  of  the  endorsee  was  sustained 
Co., 42  Conn.  579;  Miller  V.Hannibal  and  against  the  seller.  Crockett,  J.,  said: 
St  Joe  B.  B ,  24  Hun  607.  But  the  agent  '*  The  question  involved  being  one  of 
of  a  ship.  I  wner  or  other  carrier  who  fraud u-  great  practical  importance,  it  has  been 
leotlygivesabillof  lading  for  goods  never  discussed  by  counsel,  both  orally  and  in 
received  by  him,  cannot  thereby  estop  his  printed  arguments,  with  learning  and  abil- 
principal,  although  the  bill  may  have  ity.  But  after  the  most  careful  research, 
been  transferred  to  a  purchaser  for  value,  they  have  failed  to  call  to  our  attention  a 
witiiout  notice  of  the  fraud.  See  Schooner  single  adjudicated  case  in  which  the  pre* 
Freeman  v.  Buckingham,  18  How.  182;  dse  question  under  review  has  been  de- 
Sears  V.  Wingate,  3  Allen  103;  Baltimore  cided  or  discussed.  There  are  numerous 
and  Ohio  R.  R.  v.  Wilkens,  44  Md.  11, 24.  decisions  both  in  England  and  America, 
As  between  the  consignor  and  carrier,  the  to  the  effect  that  where  goods  are  con* 
bill  of  latiing  is  not  conclusive  as  to  the  signed  by  the  vendor  to  the  vendee,  under 
condition  of  the  goods.  Mitchell  v.  United  bills  of  lading  in  the  usual  form,  as  in 
States  Express  Co.,  46  Iowa  214.  this  case,  an  attempt  by  the  vendor  to 

(g)  Johnson  v.  Credit   Lyonnais  Co.,  stop  the  goods  in  trantUu  will  be  unavail- 

and  Johnson  v.  Blumenthal,  3  C.  P.  D.  ing  as  against  an  assignee  of  the  bill  of 

32,  C.  A.  lading,  who  took  it  in  good  faith,  fiir  a 

(h)  Pease  v.  Gloahec,  L.  R.,  1  P.  C  valuable  consideration,  in  the  usual  course 

219.  A  of  business,  before  the  attempted  stoppage. 

(i)  Ante  J  J  649  etseq.  The  leading  case  on  this  point  is  Lidc* 

28.  Effect  of  Transfer  by  the  Buyer  barrow  «.    Mason,  2  Term  R.  63,    the 

After  Notice  of  Stoppage  to  the  Car-  authority  of  which  has  been  almost  uni- 

rier.—The  only  direct  decision  on   this  versally  acquiesced  in  by  the  courts  and 

point  seems   to  be  Newhall  v.  Central  tex^writers  in  this  country  and  in  Eng- 

Pacific  R.  R.  Co.,  51  Cal.  345. .  In   that  land.    ♦    *    ♦    The    first,    and,    as    I 

case  the  goods  were  consigned  and  the  think,  the  controlling  point  determined  in 

bill  of  lading  sent  tu  the  buyer,  and  he  these  cases,  is  that  by  the  bill  of  lading 

endorsed  the  bill  of  lading  to  one  who  the  legal  title  to  the  goods  passes  to  the 

made  advances  upon  the  credit  of  it  in  vendee,  subject  only  to  the  lien  of  the 

guod  faith.     But  befort;  the  advances  and  veodur  for  ihe  unpaid  price ;  which  lien 
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mntiniiPfi  orlyto  long  as  (be  goods  are  in  work  on  Sales,  takes  an  assignment  of  a 

transiti  and  can  be  enforced  oulj  on  con«  bill  of  lading  '  without  notice  of  such  cir* 

diiion  that  the  vendee  is  or  become  in-  cumstanoes  as  render  the  bill  of  lading 

solvent  while  the  goods  are  in  transit,  not  hirly  and  honestly  assignable/    The 

On  the  failure  of  each  of  these  conditions  law  provides  no  method  hy  which  third 

the  right  of  stoppage  is  gone,  and  the  persons  are  to  be  afiected  with  conKtrucv 

lien  ceases,  even  as  against  the  vendee,  tive  notice  of  acts  transpiring  between  the 

But  it  is  further  settled  by  these  adjudi-  vendor  and  carrier ;  and  in  denling  with 

cations,  that  if  the  bill  of  lading  is  as^  the  vendee  whom  the  vendor  has  invested 

signed,  and  the  legal  title  passes  to  a  bona  with  the  legal  title  and  apparent  owner- 

Jide  purchaser  for  a  valuable  oonsidera-  ship  of  the  goods,  a  stranger,  advancing 

tion  before  the  right  of  stoppage  is  exer-  his  money  on  the  faiih  of  this  apparently 

cised,  the  lien  of  the  vendor  ceases  as  good  title,  is  not  bound,  at  his  peril,  to 

against  the  assignee,  on  the  well-known  ascertain  whether,  possibly,  the  vendor 

principle  that  a  secret  tnist  will  not  be  may  not  have  notified  a  carrier — it  may 

enforoetl  as  against  a  boiui  fide  holder  for  be  on  some  remote  portion  of  the  route — 

value  of  the  legal  title.    In  such  a  case,  that  the  goods  are  stopped  in  trantUu,    If 

if  the  equities  of  the  vendor  and  assignee  a  person  taking  an  assignment  of  a  bill  of 

be  considered  equal  (and  this  is  certainly  lading,  is  to  encounter  these  risks,  and 

the  light  most  favorable  to  the  vendor  in  can  take  the  assignment  with  safety  only 

which  the  transaction  can  be  regarded,)  after  he  has  inquired  of  the  vendor,  and 

the  rule  applies  that  where  the  equities  of  every  carrier  through  whose  hands  the 

are  equal  the  legal  title  will  prevail,  but  goods  are  to  come  whether  a  notice  of 

in  such  a  case  it  wonld  be  difficult  to  stoppage  in  transition  has  been  given,  it  is 

maintain  that  th«  equities  are  equal.  The  quite  certain  that  prudent  persons  will 

vendor  has    voluntarily    placed   in    the  cease  to  advance  money  on  such  securities, 

hands  of  the  vendee  a  muniment  of  title,  and  a  very  important  class  of  commercial 

clothing  him  with  the  apparent  owner-  transactions  will  be  practically  abrogated.'^ 

ship  of  the  goods,  and  a  person  dealing  If  this  case  correctly  expresses  the  law,  il 

with  him  in  the  usual  course  of  business,  would  seem  incumbent  on  one  who  would 

who  takes  an  assignment  for  a  valuable  exercise  the  right  of  stoppage  to  take  tlMr 

ounsideration,  without  notice  of  such  cir-  goods  into  his  possession,  though  even 

cnmstances  as  render  the  bill  of  lading  then    he    would    not    be    protected    if 

not  furly  and  honestly  assignable,  has  a  the   reasoning  of  the  court   Is  carried! 

superior  equity  to  that  of  the  vendor  as-  to    its    logical    conclusion.     The   case 

serting  a  recent  lien,  known,  perhaijs,  seems   doubtful  except    in   those   states 

only  to  himself  and  the  vendee.    Brew-  where    a    bill    of    lading     has     been 

ster  «.  Sims,  42  Cal.  189.    These  being  the  made  negotiable  in  the  same  sense  as  a 

conditions  which  determine  *  and  control  promissory  not^    Upon  the  exercise  of 

the  relative  rights  of  the  vendor   and  the  right  of  stoppage  by  notice  to  the 

assignee,  where  the  assignment  is  made  carrier,  the  buyer  loses  the  right  to  take 

bffore  the  notice  of  stoppage  is  given,  pre-  possession  of  the  goods  under  the  bill  of 

cisely  the  same  principles,  in  my  opinion,  lading.    If,  as  we  have  seen  in  the  last 

are  applicable  when  the  assignment  ia  note,  (27),  the  endorser  of  a  bill  of  lading 

made  a/Ur  the  carrier  is  notified  by  the  can  give  no  better  title  than  he  has  him- 

vendor.    Notwithstanding  the  notice  to  self,  how  can  he  confer  a  right  to  the 

the  carrier,  the  vendor's  lien  oontinuet  to  possession  of  the  goods  after  he  has  him- 

be  only  a  secret  trust  as  to  a  person  who^  self  lost  that  right?    Like  the  assignee 

in  the  language  of  Mr.  Benjamin,  in  his  of  a  chose  in  action,  the  assignee  of  a  bill 

4a 
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In  Dracachi  v.  The  Anglo-Egyptian  Navigation  Company,  (k)  the 
plaintiff  proved  that  the  consignor  had  endorsed  the  bill  of 
Sdin^TtoBhavrn  lading  to  A,  and  that  A  had  endorsed  it  to  the  plaintiff 
radoraedto'^  for  value,  80  as  to  pass  the  property ;  and  it  was  objected 
v2lut%M9iB  by  defendant  that  there  was  no  proof  that  the  first  en- 
^Hdenoeof  dorsement  was  for  value  so  as  to  pass  the  property  under 
\rithout  *  the  1st  section  of  the  Bills  of  Lading  Act;  but  tlie  court 
previous  held  that  the  transfer- by  the  consignor  was  strong  prima 

^jw  for  facie  evidence  that  the  property  had  passed,  sufficient  to 

justify  the  jury  in  finding  that  the  property  in  the  goods 
was  in  the  plaintiff. 
,.^  §  1288.  If  the  consignor  or  vendor  transfers  the  bill 

Whereoon-  , 

tSSo^^  ts  ^^  lading  as  security  for  advances,  and  the  bill  of  lading 

kSing after  ^  ^^**°  transferred  back  on  the  repayment  of  the  advances, 

SSnS'  ^^  ^^  rights  of  the  original  consignor  or  vendor  return  to  liim, 

riffhts  revive.  ^^^  j^^  jg  remitted  to  all  his  remedies  under  the  original 

contract.  (Z) 

But  the  vendor's  rights  of  stoppage  in  transitu  may  be  defeated  in 
Where  bill  of  P***^  ^^^Ji  ^'^^  ^^^  ^^^^  ^^  lading  may  be  transferred  as  a 
bronfmiSraed  p'^g^  or  sccurity  for  the  debt,  and  then  in  general  the 
wncRl?2*iiiht  property  in  the  goods  remains  in  the  vendee ;  but  even  if 
remainslor  ^7  agreement  the  property  in  the  goods  has  been  assigned 
piXmIs^  as  well  as  the  possession,  it  is  only  a  special  property  that 
^'  is  thus  transferred,  and  the  general  property  remains  in  the 

vendee.  On  these  grounds,  therefore,  the  vendor's  right  of  stoppage 
will  remain  so  far  as  to  entitle  him  to  any  surplus  proceeds  after  satis- 
fying the  creditor  to  whom  the  bill  of  lading  was  trans- 
may  roroe^  ferred  as  security ;  and  the  vendor  will  have  the  further 
marl^tiie       equitable  right  of  insisting  on  marshaling  the  assets ;  that 


is  to  say,  of  forcing  the  creditor  to  exhaust  any  other 
securities  held  by  him  towards  satisfying  his  claim  before  proceeding 
on  the  goods  of  the  unpaid  vendor,  (m) 

of  lading  takes  sabject  tp  all  equities  ex-  the  note  to  Bemdson  «.  Strang,  4  £q. 

iflting  against  his  assignor.  486,  and  Kemp  v.  Falk,  7  App.  Cas.  673, 

{k)  L.  B.,  8  G.  P.  190;  87  L.  J.,  G.  P.  where  the  principle  established  by  In  re 

71.  Wesizinthns  and  Spalding  v.  Boding,  is 

(I)  Short  V,  Simpson,  L.  B.,  1  G.  P.  approved  and  adopted.    See,  as  to  niar- 

248 ;  35  L.  J.,  G.  P.  147.  shaling    assets    in    eqoitjT)    Aldrich    «. 

(m)  In  re  Westzinthus,  6  B.  A  Ad.  Gooper,  and  notes^  2  Tud.  L.  G.  in  £q.  80, 

817;  Spalding  v.  Biiding,  6  Beay.  876;  98  (ed.,  1877.) 
8.  G.  on  App.,  15  L.  J.,  Ch.  874,  and  in 


PABT  I.]  STOPPAGE  IN  TRANSITir.  1107 

§  1289.  pCn  Ex  parte  Golding  Davis  &  Company,  (n)  the  principle 
that,  where  there  has  been  a  pledge  of  the  goods  by  the 
purchaser,  the  vendor  may  still  render  his  right  of  stop-  goo<i8  during 
page  efiectual^  so  far  as  he  does  not  thereby  interfere  with 
the  special  property  of  the  pledgee  in  them,  was  applied  to  the  case  of 
a  subsale  of  the  goods  by  the  original  purchasers  during 
the  continuance  of  the  transit.     The  purchasers  had  en-  ooiSfn^ 
tered  into  a  contract  .to  resell  the  goods^  and  the  bill  of 
lading  had  been  made  put  in  the  name  of,  but  not  transferred  to,  the 
subpurchasers.     The  transit  indicated  by  the  contract   between  the 
original  vendors  and  their  vendees  had  not  ceased  at  the  time  when  the 
vendors  gave  notice  of  stoppage.     It  was  held,  that  the  vendors  were 
equitably  entitled   to   intercept,  to  the  extent  of  their  own   unpaid 
purchase  money,  the  purchase  money  which  was  due  from  the  sub* 
purchasers  to  the  original  vendees.     Cotton,  L.  J.,  after  j^^    ^^^^ 
laying  down  as  the  guiding  principle  that  the  vendor  can  ^^'o****"*  l-  J- 
exercise  his  right  of  stoppage  in  tramiiiUy  so  far  as  he  does  not  thereby 
defeaft  or  interfere  with  the  rights  or  interests  of  purchasers  for  value, 
contiuMes,  **  except  so  far  as  it  is  necessary  to  give  effect  to  interests 
which  other  persons  have  acquired  for  value,  the  vendor  can  exercise 
his  right  to  stop  in  transitu.     It  has  been  decided  that  he  can  do  so 
when  the  original  purchaser  has  dealt  with  the  goods  by  way  of  pledge. 
Here  we  have  rather  the  converse  of  that  case.    There  has  been  an 
absolute  Rale  of  the  goods  by  the  original  purchaser,  but  the  purchase 
money  has  not  been  paid.     Can  the  vendor  make  effectual  his  right 
of  stoppage  in  fmtm^u  without  defeating  any  way  the  interest  of  the  in 
subpurchaser  ?     In  my  opinion  he  can.^' 

§  1290.  In  Ex  parte  Falk,  (o)  the  facts,  so  far  as  material  to  the 
point  under  consideration,  were  as  follows :  The  buyer  of  ^^  ^^ 
goods,  which  had  been  shipped  by  the  seller,  consigned  ^^ 
them  abroad,  and  endorsed  the  bill  of  lading  to  a  bank  by  way  of  se- 
cnrity  for  an  advance.  Afterwards,  and  before  the  arrival  of  the  ship, 
the  consignees  sold  the  goods  '^  to  arrive ''  to  subpurchasers  who  paiil 
their  purchase  money,  but  only  took,  as  it  afterwards  appeared,  (o) 
eash  receipts  in  exchange.    The  buyer  became  bankrupt,  and  the  uo* 

(«)  13  Ch.  D.  62S,  e,  A.  House  of  Lords,  7  App.  Cas.,  at  p.  574. 

(o)  14  Ch.  D.  446,  C.  A.    The  facto  are  The  statement  of  facto  before  the  Court 

taken  from  the  agreed  statement  before  of  Appeal  was  inaccurate  as  to  the  form 

the  Court  of  Appeal,  as  modified  hj  the  of  the  documento  given  by  the  oonsignees 

•upplementaiy  statement  laid  before  the  to  the  subpurchasers. 
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paid  seller  thereupon  gave  the  ship's  master  Dotioe  to  stop^  the  goods  m 
iranntu.  The  notice  was  effected  after  the  date  of  the  subeales,  but 
before  the  goods  had  been  delivered  to  the  sabpurchasers. 

It  was  held  by  the  Coart  of  Appeal,  that,  although  the  seller 
through  the  resale  (accompanied  as  thev  anderstood  it  to  be  hy  the 
transfer  to  the  sabpurchasers  of  delivery  orders),  had  lost  the  right  to 
stop  the  actual  goods,  yet  that  he  was  entitled  to  intercept,  to  the  ex- 
tent of  his  own  unpaid  purchase  money,  so  much  of  the  subpur- 
chasers' purchase  money  as  had  not  reached  the  vendee's  hands 
when  the  notice  to  stop  was  given,  James  and  Ba^allay,  L.  J  J.,  rested 
their  judgments  upon  the  authority  of  Ex  parte  Oolding  Davis  & 
Co.,  but  Bramwtll,  L.  J.,  (at  page  457  of  the  report)  says :  '^  I  am 
not  going  to  shelter  myself  under  the  autliority  of  that 
Bnunweii,  case.  lu  my  opinion  it  was  rightly  decided.  What  dif- 
ference is  there  in  principle  between  the  case  of  a  man 
selling  goods  on  credit  for  £500,  and  their  being  resold  for  j£600,  and 
tlie  case  of  the  purchaser  pledging  the  goods  for  £600,  with  a  right  of 
sale  by  the  pledgee  ?  *  ♦  *  The  decisions  in  In  re  Westzinthua, 
and  Spalding  v.  Ruding,  seem  to  me  to  be  applicable  both  to  £x  parte 
Golding  Davis  &  Co.,  and  to  the  present  case/' 

§  1291.  Leave  was  given  to  appeal  to  the  House  of  Lords,  (p)  who 
ThecRMin  affirmed  the  decision  of  the  Court  of  Appeal,  but  upon  a 
iheHouM  of  different  ground.  Their  Lordships  pointed  out  that  as  the 
Right  of  true  effect  of  the  subsales  was  not  to  displace  the  right  of 

featcdoniy  Stoppage,  that  right  being  defeated  only  by  the  absolute 
Aooompanied     transfer  of  the  bill  of  ladine  (or  other  document  of  title) 

by  transfer  of  "  ^  ' 

^ui  ^l  la^inir,     for  valuable  oonsideration,  the  fact  that  subsales  had  taken 

or  other  docu-  ' 

neniof  i&ue.  place  was  an  immaterial  one;  and  they  held,  therefore^ 
that  the  right  remained,  subject  only  to  the  satisfaction  of  the  bank's 
claim,  according  to  the  principle  established  by  In  re  Westzinthus,  and 
Spdlding  v.Buding. 

In  this  view  it  was  unnecessary  for  their  Lordships  to  express  any 
opinion  as  to  the  correctness  of  the  decision  in  Ex  parte  Grolding  Davis 
&  Co.    Lords  Blackburn  and  Watson  (at  pp.  681,  688)  distinctly  re- 
frain from  offering  any  opinion  upon  it,  whilst  Lord 
Lord  sei-         Sclbome  (at  p.  677,)  without  expressly  mentioning  the 
case,  states  his  opinion  to  be,  that  there  can  be  no  right  of 

{p)  Only  reported  while  these  sheets    Kemp  e.  Fall^  7  App.  Gas.  573L 
Vwe  passing  through  the  press,  mib  hom. 
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8top{iagetn  tratsUu  as  against  the  purchase  money  payable  by  sub- 
purchasers to  their  vendor.  He  there  says :  ^'  I  assent  entirely  to  the 
proposition  that  where  the  subpurchasers  get  a  good  title  as  against  the 
right  of  stoppage  in  transitu^  there  can  be  no  stoppage  in  irafisUu  as 
against  the  purchase  money  payable  by  them  to  the  vendor ;  at  all 
events,  until  I  hear  authority  for  that  proposition,  I  am  bound  to  say 
that  it  is  not  consistent  with  my  idea  of  the  right  of  stoppage  in 
t'ansUu  that  it  should  apply  to  anything  except  to  the  goods  which 
are  in  transitu.  But  when  the  right  exists  as  against  the  goods  which 
are  in  transitu,  it  is  manifest  that  all  other  persons  who  have,  subject 
tr>  that  right,  any  equitable  interest  in  those  goods  by  way  of  contract 
with  the  original  purchaser,  or  otherwise,  ma/  come  in,  and  if  they 
satisfy  the  claim  of  the  seller  who  has  stopped  the  goods  in  transifjn^ 
they  can  of  course  have  efftict  given  to  their  rights:  and  I  appreliend 
that  a  court  of  justice,  in  administering  the  rights  which  arise  in  ao* 
tions  of  this  description,  would  very  often  find  that  the  rights  of  all 
parties  were  properly  given  effect  to,  if  so  much  of  the  purchase 
money  payable  by  the  subpurchasers  were  paid  to  the  original  vendor 
as  might  be  sufficient  to  discharge  his  claim  ;  and,  subject  of  course  to 
that,  the  other  contracts  would  take  effect  in  their  order,  and  in  their 
priorities/' 

And  as  to  the  effect  of  a  subsale,  Lord  Blackburn,  at  p.  682,  ex- 
presses the  same  view : — ^^  No  sale,  even  if  the  sale  had  been  actuallt/ 
made  with  payment,  toauld  put  an  end  to  the  right  of  stoppage  in  tran- 
sitUf  unless  there  were  an  endorsement  of  the  bUl  of  lading,  {p)  Why 
any  agreement,  unless  it  was  made  in  such  a  way  as  to  pass  the  prop- 
erty in  the  goods  sold,  should  be  supposed  to  put  an  end  to  the  equit- 
able right  to  stop  them  in  transitu,  I  cannot  understand.  I  aiu  quite 
dear  that  it  does  not'' 

§  1292.  The  view  taken  by  Lord  Selborne,  in  the  passage  above 
cited,  is  in  strong  contrast  with  that  expressed  by  Cotton,  L.  J.,  in  Ex 
parte  Golding  Davis  &  Co.,  ante  §  1289  Lord  Selborne's  view  is, 
that  where  there  has  been  a  resale  of  goods  during  the  transit,  unao» 
eompanied  by  a  transfer  of  the  bill  of  lading,  the  rights  of  the  subpur- 
chaser can  only  take  effect  ailer  those  of  the  unpaid  vendor ;  that  of 
Cotton,  L.  J.,  on  the  other  hand,  being  that  the  unpaid  vendor  can 

(p)  Lord  Fitzgerald  (at  p.  590)  reserres  cash,  althoogh  the  parchaae  money  had 
his  opinion  on  this  point  In  point  of  not  reached  the  vendee's  hands  when  the 
ha,  it  appears  that  the  subsaies  were  for    notice  to  stop  was  given. 
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only  exercise  his  rights,  subject  to  the  rights  of  the  subpurchaser,  and 

that  it  would  seem  whether  the  subsale  has  or  has  not  been  aooom- 

panied  hj  the  transfer  of  the  bill  of  lading.     It  is  submitted,  that 

while  the  decision  in  Ex  parte  Goldiny:  Davis  &  Co.  may 

Betuarks  upon  *  °  "^ 

P 'Davis dTc**  supported  on  the  ground  that,  upon  the  subsale,  there 
was  a  mere  endorsement  but  no  transfer  of  the  bill  of  lad- 
ing, the  dicta  of  Cotton,  L.  J.,  in  that  case,  and  of  Brum  well,  L.  J., 
in  Ex  parte  Falk,  to  the  effect  that,  on  an  absolute  subsale  of  the 
goods,  with  transfer  of  the  bill  of  lading,  there  may  be  a  right  of  stop- 
page as  against  the  purchase  money  due  to  the  vendee,  are  irreconcil- 
able with  the  general  principles  of  stoppage  in  transitu.  The  alleged 
right  is  stated  to  be  only  an  extension  of  the  principle  of  In  re  West- 
zinthus  and  Spalding  t?.  Rudiug,  but  the  principle  of  those  decisions,  it 
18  submitted,  is  entirely  different,  and  is,, that  where  the  vendee  has 
transferred  only  a  specuil  property  in  the  goods,  e.  g.  by  pledging  the 
bill  of  lading,  it  is  possible  to  give  effect  to  the  right  of  stoppage  in 
transitu^  as  against  the  general  property  in  the  goods,  which  remains  in 
the  vendee.  But  when  the  vendee  has  resold  the  goods,  and  trans- 
ferred the  bill  of  lading,  or  other  document  of  title,  to  the  subpur- 
chaser, ex  hypothesi  all  the  property  in  the  goods  has  passed  out  of  the 
vendee,  and  nothing  remains  to  which  the  right  of  stoppage  can  at- 
tach.] 

§  1293.  The  transfer  of  the  bill  of  lading,  in  order  to  affect  the 
Tmnnferof  biu  vendor's  right  of  stoppage  in  transitu,  must  be,  both  by 
dif^^vfudor's  *'^®  statute  and  the  common  law,  to  a  bona  fide  thin!  per- 
w£en  endoraee  ^°'  ^'"^  mcaus,  not  without  uoticc  that  the  goods  have 
^<S*haV*e  not  ^^^  l^^®"  P^^  ^^h  bccausc  a  man  may  be  perfectly  honest 
tf  thciran^  in  dealing  for  goods  that  he  knows  not  to  have  been  paid 
Hon  la  honest,    f^^^  ^^j  ^^^  without  uoticc  of  such  circumstanccs  as  render 

the  bill  of  lading  not  fairly  and  honestly  assignable,  (r)  Thus  in  Ver- 
tue  r.  Jewell,  («)  where  Lord  EUenborough  held  that  the  vendor  had 
DO  right  of  stoppage,  he  said  expressly  that  if  such  a  right  had  existed 
against  the  consignee,  he  would  have  enforced  it  against  Ayres,  the 
endorsee  of  the  bill  of  lading,  because  Ayres  took  the  assignment 
of  the  bill  of  lading  with  a  knowledge  of  the  insolvency  of  the  con- 
Bignee.  29 

(q)  Cuming  o.  Brown,  9  East  506.  («)  4  Camp.  81.    See,  also,  Wright  «. 

(r)  lb. ;  Salomons  v.  Nlssen,  2  T.  £.    Campbell,  4  Burr.  2046. 
681.  29.  The    Transfer   Must   be    Bona 
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§  1294.  On  this  principle  it  was  decided,  by  the  Judicial  Committee 
of  the  Privy  Council  in  Rodger  v.  The  Comptoir  d'Es-  Transfer  for  an- 
compte^(<)  that  the  forbearance  or  release  of  an  antecedent  tece<Je»tdobt- 
claim  is  not  a  good  consideration  for  the  transfer  of  a  bill  ko^«''«<»»' 
of  lading  so  as  to  defeat  the  right  of  stoppage  in  transUu, 

[But  in  Leask  v.  Scott,  (u)  the  Court  of  Appeal  dissented  from  this 
decision  of  the  Judicial  Committee.     The  facts  were,  that 

liOttsk  V  Scott 

the  defendants  had  sold  a  cargo  of  nuts  to  Geen  &  Co., 
who  were  largely  indebted  to  the  plaintiff  for  past  advances.  Geen  <& 
Co.  applied  to  the  plaintiff  for  a  further  advance,  which  the  plaintiff 
consented  to  make  upon  their  promise  to  cover  their  account  (i.  e.,  to 
deposit  securities.)  On  Geen  &  Co.'s  undertaking  to  do  so,  the  plain- 
tiff made  the  advance.  Some  days  after  Geen  &  Co.,  in  fulfillment 
of  their  promise,  deposited  (among  other  securities)  with  the  plaintiff 
the  bill  of  lading  for  the  cargo  of  nuts  purchased  from  the  defendants. 
Geen  &  Co.  stopped  payment,  and  the  defendants  claimed  the  right  to 
stop  the  nuts  in  transitu.  The  jury  found  at  the  trial  that  the  plain- 
tiff received  the  bill  of  lading  fairly  and  honestly.  It  was  contended 
on  behalf  of  the  defendants,  on  the  authority  of  Rodger  v.  The  Comp- 
toir d^Escompte,  that  the  equitable  right  of  stoppage  must  prevail 
against  a  legal  title  acquired  by  receiving  the  bill  of  lading  for  a  con- 
sideration, no  part  of  which  was  given  on  the  faitli  of  the  bill  of  lading. 
The  court  admitted  that  the  ratio  decidendi  of  Rodger  t;.  The  Comptoir 
d'Escompte  justified  this  contention,  but  declined  to  adopt  it,  stating 
that  there  was  **  not  a  trace  of  such  distinction  between  cases  of  past 

Fide. — ^Tbe  transfer  must  be  in  good  The  following  are  cases  bearing  upon  the 
faith  and  noi  for  the  purpose  of  defeating  subject:  Loeb  v.  Peters,  63  Ala.  243, 
the  right  Bosenthan  v,  Dessan,  11  Hun  Leask  v,  Scott,  2  Q.  B.  Div.  37G;  Becker 
49.  Evidence  that  the  endorsee  knew  v.  Hallgarten,  86  N.  Y.  167 ;  Kawls  «. 
at  the  time  of  transfer  that  the  con-  Deshler,  3  Kej^es  572;  8.  C,  4  Abb.  (N. 
signee  was  insolvent  is  relevant  and  Y.)  App.  Dec.  12 ;  Lesaissier  v.  South- 
proper  to  show,  in  connection  with  other  western,  2  Woods  C  C.  35  \  Lee  v. 
testimony,  that  the  transfer  was  not  bona  Kimball,  45  Me.  172 ;  Dows  v.  Greene^ 
fide.  Loeb  v.  Peters,  63  Ala.  243 ;  8ian-  24  N.  Y.  638 ;  Dows  p.  Perrin,  16  N.  Y. 
ton  V,  Eager,  16  Pick.  476.  See,  also,  325;  Winslow  v,  Norton,  29  Me.  421; 
Ilsley  V.  Stubbfl,  9  Mass.  65 ;  Gardner  v,  Pratt  v,  Parkman,  24  Pick.  42 ;  Blanchard 
Howland,  2  Pick.  399 ;  Seymour  v.  New-  «.  Page,  8  Gray  281. 
ton,  105  Mass.  275;  Atkins  o.  Colby,  20  (0  L.  K.,  2  P.  G.  393;  and  see  The 
N.  H.  154;  Sawyer  v.  Joslin,  20  Vt.  172;  Chartered  Bauk  of  India  v.  Hendeison, 
Kitchen  r.  Spear,  30  Vt.  545»;  Covell  v.  L.  K.,  5  P.  C.  501. 
Hitchcock,  23  Wend.  611.  (u)  2  Q.  B.  D.  376,  0.  A, 
What  ie  Sufficient  Consideration  ?— 
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and  present  consideration  to  be  found  in  the  books."  Tliej  held, 
therefore,  that  the  defendants'  right  of  8top[)age  was  defeated  by  the 
transfer  of  the  bill  of  lading  to  the  plaintiff,  who  had  received  it  bona 
fide  and  for  valuable  consideration.  The  court  expressed  a  further 
opinion,  that,  from  the  nature  of  the  case,  the  consideration,  although 
past  in  time,  had  practically  a  present  operation  in  '^  staying  the  hand 
of  the  creditor,''  i.  e.,  in  inducing  the  plaintiff  to  forbear  to  enforce 
his  debt.]  80 

BECriON  VI. — WHAT  IS  THE  EFFECT  OP  A  STOPPAGE  IN  TRANSITU. 

§  1295.  There  can  no  longer  be  a  reasonable  doubt  that  the  true 
Bflfectisto  nature  and  effect  of  this  remedy  of  the  vendor  is  simply 
e;oods  to  to  restore  the  goods  to  his  possession,  so  as  to  enable  him 

aessioi.,  not       to  cxercisc  his  riehts  as  an  unpaid  vendor,  not  to  rescind 

to  rescind  ®  ^  ' 

tiMsaie.  the  sale. 

The  point  has  never  been  directly  decided,  because  the  circumstances 
are  rarely  surh  as  to  raise  the  question,  but  if  there  should  be  a  consid- 
erable advance  in  the  price  of  the  goods  sold,  it  is  obvious  that  the 
subject  would  acquire  a  practical  importance. 

The  series  of  cases  in  which  the  question  has  been  examined  may 
be  found  cited  in  1  Smith's  Leading  Cases  811,  813  ;(v)  and  in 
Wentworth».  Wcutwortli  V.  Outhwaitc,  (a?)  where  the  point  was  raised 
outhwaite.  ^^qJ  elaborately  argued,  Parke,  B.,  gave  the  judgment,  in 
1842,  in  which  he  declared  that  in  his  own  opinion  and  that  of  hia 
brethren,  with  the  exception  of  Lord  Abinger,  who  dissented,  the  ef- 
fect of  the  stoppage  was  ^^  to  replace  the  vendor  in  the  same  position 

80.  Is  an  Antecedent  Debt  a  Suffi-  35 ;    Naylor   v,  Dennie,  S    Pick.    199 ; 

cient  Consideration? — It  seems  to  be  Lee  v,  Kimball,  54  Me.  172;  Uolbrouk 

unsettled  whether  the  consideration  must  v.  Vase,  6    Bosw.    76,   107.     However, 

be  advanced  by  the  transferee    at    the  it  was  held  that   in  case    the    transfer 

time   of   transfer,    on   the   faith  of  the  is  made  in  parpnerU  of  the  [irecedeiit  debt, 

goods,  or  wlietlier  a  past  consideration  is  which  is  thereby  actually  discharge*!,  the 

safficieot.    The  question  arose  in  Loeb  v.  right  of  stoppage  will  be  cut  off.     Lee  «. 

Peters,  63  Ala.  243,  recently,  in  which  KLmball,  45  Me  172 ;  and  uee  iSm.  Lend. 

the  bill  of  lading  was  transferred  assecur-  Gas.,  vol.  I.,  pp.  1190,  1191.    In  Clement- 

ity  for  a  pre-existing  debt  due  from  the  son  v.  Orand  Trunk  Railway  Co.,  42  U. 

consignee  to  the  endorsee,  and  it  was  C.  Q.  B.  263,  273,  the  court  wajs  inclined 

held   (though,  perhaps,  the  case  really  to  follow  Leask  v.  Scott»  though  the  qae»- 

tumed  on  another  point)  that  the  consid-  tion  was  not  decided, 

eration  for  the  transfer  was  insufficient  to  (v)  Ed.  1879. 

defeat  the  right  of  stoppage.    See,  also,  (x)  10  M.  &  W.  436. 
Lesaifisiet  v.  Southwestern,  2  Woods  C.  C. 
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as  if  he  ha<l  not  parted  with  the  possessioOi  and  entitle  him  to  hold  the 
goods  till  the  price  is  paid  down.'^ 

§  1296.  Ill  Martindkle  v.  Smithy  (y)  however^  as  we  have  seen  where 
the  point  was  raised  and  determined  after  considera-  Martindato*. 
tion  by  the  Queen's  Bench,  whether  the  vendor  had  a  S"^^- 
right  to  revest  the  property  Id  himself  by  reason  of  the  vendee's  fail- 
ure to  pay  the  price  at  the  appointed  time,  the  court  concluded  the 
expression  of  a  very  decided  opinion  in  the  negative  by  the  statement| 
**  the  vendor's  right,  therefore,  to  detain  the  thing  sold  against  the  pur« 
chaser  must  be  considered  as  a  right  of  lien  till  the  price  is  paid,  not  a 
right  to  rescind  the  bai^in." 

§  1297.  In  Valpy  v.  Oakeley,  (z)  where  the  assignees  of  bankrupts 
sued  the  defendant  in  assumpftU  for  non-delivery  of  goods  vaipy». 
bought  by  the  bankrupts,  of  which  the  defendant  stop-  ^'^«*«^- 
})ed  delivery  after  the  bankrupts  had  become  insolvent,  although  he 
had  received  from  them  acceptances  for  the  price,  the  court  held  that 
when  the  bills  were  dishonored,  the  parties  were  in  the  same  position 
as  if  bills  had  never  been  given  at  all.     It  did  not  hold  the  contract 
rescinded,  but  decided  that  the  assignees  were  entitled  to  recover  the 
value  of  the  goods  less  the  unpaid  price,  that  is,  merely  nominal  dam- 
ages unless  tlie  market  has  risen.     And  this  case  was  fol-  Qrifflths*. 
lowed  by  the  same  court   in  Griffiths  v.  Perry,  (a)  in  ^**'^- 
which,  under  similar  circumstances,  it  was  held,  that  the  vendor's 
right  was  a  right  similar  to  that  of  stoppage  in  ii'ansUu  (that  is  to  say, 
that  the  vendor  need  not  go  through  the  idle  form  of  putting  the 
goixls  into  a  cart  and  then  taking  them  out,  but  had  the  right  to  re- 
tain them  by  a  gtiem  stoppage  in  transitu,)  and  the  court  gave  to  the 
assignees  of  the  bankrupt  nominal  damages  for  the  vendor's  stoppage 
of  tlie  delivery ;  a  judgment  only  possible   on  the  theory  that  the 
contract  had  not  been  rescinded. 

§  1298.  But  the  strongest  ground  for  holding  the  question  to  be  now  at 
rest  is,  that  courts  of  equity  have  assumed  regular  jurisdic-  Thistoaeoied 
tion  of  bills  filed  by  vendors  to  assert  their  rights  of  stoppage  owioasin 
in  iramitu  /  a  jurisdiction  totally  incompatible  with  the  ^^^' 
theory  of  a  rescission  of  the  contract ;  for  if  the  contract  was  rescinded, 

(y)  IQ.  B.  389.  ,  Falk,  7  App.  Cos^  at  p.  581.    '*It  is 

(s)  16  Q.  B.  941 ;  20  L.  J.,  Q.  B.  880.  pretty  well  Bettled  now  th»t  a  stoppage  im 

(a)  1  K  &  £.  6S0 ;  28  L.  J.,  Q,  B.  204.  IrantUu  woald  not  have  rescinded  the  oon- 

6ee,  alBO,  per  Lord  Blackborn  in  Kemp  v.  tract." 
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there  would  be  no  privity  in  a  court  of  equity  between  the  parties. 
This  was  |X)iuted  out  by  Lord  Cairns,  in  Schotsman  v.  The  Lancashire 
and  Yorkshire  Railway  Company ;  (6)  and  in  that  case  both  his  Lord- 
ship and  Lord  Chelmsford  declared  that  they  entertained  no  doubt  of 
the  jurisdiction  of  a  court  of  equity,  in  the  case  of  a  bill  filed,  to 
enforce  the  vendor's  right  of  stoppage. 

§  1299.  [The  doctrine  of  stoppage  in  transitu,  as  established  in  the 
Law  in  United  States  since  their  independence,  accords  in  general 

America.  ^yj^j^  j  j^g  principles  of  the  law  of  England  on  the  subject 

"  The  English  law,"  says  Chancellor  Kent,  (c)  "on  the  subject  of  thia 
right,  and  the  class  of  cases  by  which  it  is  asserted  and  established, 
have  been  very  generally  recognized  and  adopted  in  our  American 
courts."  A  few  of  the  leading  American  decisions,  in  which  the 
English  cases  are  referred  to  by  way  of  illustration  and  authority,  are 
collected  in  the  note,  {d)"] 

In  the  United  States  it  has  been  decided  that  the  legal  effect  of  the 
stoppage  in  transitu  is  to  entitle  the  vendor  to  enforce  his  right  to  be 
paid  the  price,  not  to  give  him  the  power  to  rescind  the  sale,  {e)  31 

(6)  2  Ch.  332.  theory    of    a    rescission.     Benedict    «. 

(e)  2  Kent  543,  (ed.  1873.)  Scliettle,  12  Ohio  St.  515;  Newhall   v. 

(d)  Ludlow  V.  Bowne,  1  Johnson,  at  p.  Vargas,  15  Me.  314;  Bowley  v.  Bigelow, 

15 ;  The  St.  Joee  Indiano,  1  Wheaton,  at  12  Pick.  307 ;  Cross  v.  aDonnell,  44  N. 

p.  210;    Stubbs  V.  Lund,  7  Mass.  453;  Y.  665 ;  Bucker  v.  Donovan,  13  Ean.  251 ; 

Bowley  v.  Bigelow,  29  Mass.  306 ;  New-  Bogers  v.  Thomas,  20  Ckinn  53;  Chandler 

hall  V.  Vargas,  13  Me.  93 ;  S.  C,  15  Me.  v.  Fulton,  10  Tex.  2;  Patten's  Appeal,  45 

814 ;  Bell  v.  Moss,  5  WharL  (Penna.)  189 ;  Penna.  151. 

Grout  V.  Hill,  70  Mass.  361 ;  Beynolds  v.  The    Rights  of  the    Parties    After 

Boston  and  Maine  Railway,  43  N.  H.  580 ;  Stoppage. — The  situation  of  the  parties 

Seymour  v.  Newton,  105  Mass.  272;  Mohr  with  reference  to  their  respective  rights 

».  Boston  and  Albany  Railroad  Co.,  106  and  duties  after  the  property  is  stopped 

Mass.  67.  in  trmMitu  is  well  stated  in  Babcock  v. 

(€)  Cross  t;.  CDonnell,  44  N.  Y.  661 ;  Bonnell,  80  N.  Y.  244,  by  Church,  C.  J, 

Newhall  v.  Vargas,  ubi  supra.  He   says,   (at  page    249) :    **  Upon    the 

31.  What  is  the  Effect  of  Stoppage  theory  that  this  right  is  to  enforce  a  lien, 

in  Tranbitu  ? — It  must  be  considered  at  as  claimed    by  the   defendant,  he  (the 

this  lime  to  be  perfectly  well  settled  in  Tender)  must  hold  the  property  until  the 

the  American  states  that  the  exercise  of  expiration  of  the  credit,  and  be  able  to 

the  right  of  stoppage  in  iransitu  does  not  deliver  it  upon  payment  of  the  price,  and 

rescind  the  sale,  but  is  only  an  assertion  the  yendee  has  the  right  to  pay  the  price 

of  a  lien  on  the  goods.    Babcock  v.  Bon-  and  take  the  property.   According  to  that 

nell,  80  N.  Y.  244,  in  which  this  doctrine  theory,  th^  credit  is  not  abrogated,  nor 

was  lately  conceded  to  be  the  generally  the  sale,  but  the  vendor  is  permitted  to 

accepted  rule,  though  its  propriety  was  retake  the  |M>sBession  cif  the  property  and 

questioned    when    compsired    with    the  hold  it  as  security  until  the  price  is  paid 
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§  1300.  [A  loDg  time  elapsed  before  the  doctrioe  of  stoppage  in 
tiunsUu  was  embodied  in  th-^  l^al  systems  of  those  coun- 
tries whose  jurispradence  is  based  upon  the  civil  law.  It 
was  a  well  known  rule  of  the  civil  law  that  on  a  sale  of  goods  for 
ready  money  the  property  in  them  did  not  pass  to  the  buyer,  even 
after  delivery,  until  he  had  paid  or  given  security  for  the  price.  (/) 
The  unpaid  and  unsecured  vendor  might  pursue  and  retake  the  goods 
as  his  own  property  out  of  the  possession  of  the  buyer  or  even  of  third 
persons  who  had  bona  fide  given  value  for  them.  And  even  where 
the  sale  was  on  credit  (and  credit  was  never  presumed,)  although  the 
property  in  the  goods  passed  to  the  buyer  from  the  time  of  delivery,  the 
seller  might  still  by  the  aid  of  a  prsetorian  action  establish  a  preferable 
claim  over  them  so  long  as  they  remained  in  the  buyer's  possession, 
although  having  once  lust  his  real  right  he  had  no  remedy  against 
third  persons  who  had,  in  the  meantime,  bona  fide  given  value  for 
them. 

§  1301.  These  rules  became  established  in  France,  Spain,  Italy, 
Germany,  Holland,  and  in  fact  in  nearly  all  the  states  of  the  Conti- 
nent. With  the  growth  of  commerce,  however,  and  of  credit  it  was 
found  necessary,  first  to  modify  and  then  to  change  the  established 
law  on  this  subject.  Merchants  were  liable  to  be  deprived  of  goods 
for  which  they  had  paid,  by  some  original  vendor  who  remained  un- 
paid, and  were  exposed  to  ruin  by  giving  credit  on  the  faith  of  a  large 
stock-in-trade,  which  was  possibly  subject  to  the  latent  but  preferable 
claim  of  those  from  whom  it  had  been  bought  Hence  it  was,  that 
towards  the  end  of  the  last,  and  early  in  the  present  century,  the  right 
of  stoppage  in  transitu  was  for  reasons  of  mercantile  convenience  incor- 
porated in  the  municipal  codes  of  commercial  states,  and  thenceforward 
formed  a  part  of  the  mercantile  law  of  Europe. 

Jf  not  paid  at  the  time  stipulated,  the  goods  by  the  vendor  to  satisfj  his  lien,  he 

vendor,  in  analogy  to  other  cases  of  lien,  may  share  pro  rata  with  the  other  credi- 

may  sell  the  property  upon  giving  notice,  tors  of  the  vendee.    Paiten's  Appeal,  45 

The  general  rule  upon  the  theory  of  a  Penna.  151. 

lien  must  be  that  the  vendor,  having  ex-  (/)  The  rule  was  as  old  as  the  Twelve 

ercised  the  right  of  stoppage  in  transitu,  is  Tables,  '*  Vendiioe  vero  res  et  tradiia  non 

restored  to  his  position  before  he  parted  aliter  emptori  adquiruTitur,  guam  si  is  mii- 

witii  the  possession  of  the  property."  See,  ditari  preiium  sotverit,  vd  alio  modo  ei  satis- 

alHo,  Stanton  v.  Eager,  16  Pick.  475;   1  fteerity  veluH  expromissore  out  pignore  daio, 

8m.  Lead.  Cas.  1226 ;  Newhall  v.  Vargas,  Quod  eavetur  quidem  el  lege  J(II.     TatnUa- 

15  Me.  314.    Under  t!iis  theory,  in  case  rwiif  lamen  reete  dicUur  et  jure  geiUiwn,  id 

of  a  deficit  arising  from  a  resale  of  the  est  jure  naturaU,  id  ^jkL"    In8t.4ii.  }  41. 
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§  1302.  In  France,  for  ezaniple,  the  CSode  de  Commerce  {g)  io  1807 
rejected  the  old  law  of  revendioationf  wberebj  the  un^iaid 
vendor  was  enabled  to  reclaim  goods  from  the  poeseasioo 
of  the  buyer  if  they  were  capable  of  identification,  and  adopted  instead 
the  principle  of  the  law  of  stoppage  in  tramUu.  The  right  may  be 
exercised: — 

Istly.  Where  the  goods  have  been  sold,  so  long  as  they  are  still  in 
transit,  and  have  not  been  delivered  into  the  bankrupt  pui'chaser'a 
warehouse,  or  into  the  warehouse  of  his  commission  agent.  They  can- 
not, however,  be  stopped,  if,  before  the  end  of  the  transit,  they  have 
been  bona  fide  sold  upon  the  faith  of  the  invoices,  bills  of  lading,  or 
way-bills  (wrfadvarea^  et  oonnausemms  ou  leUres  de  voUvre),  signed  by 
the  consignor  of  the  goods.  The  vendor,  if  he  exercises  the  right, 
must  repay  to  the  estate  of  the  bankrupt  any  sums  he  may  have  re- 
ceived on  account  of  the  price,  as  well  as  all  advances  actually  made 
by  the  bankrupt  on  account  of  the  freight,  carriage,  commission,  in- 
surance, or  other  ex[)enses,  and  must  indemnify  the  estate  against  any 
sums  that  may  be  due  for  the  above  objects.  (A)  The  oommiuee  of  the 
bankrupt's  creditors  {Us  syndics)  have  the  right  to  demand  delivery  of 
tlie  goods  on  payment  of  the  price. 

2udly.  Where  the  goods  have  been  consigned  to  the  bankrupt  as 
bailee  {d  tUre  de  depSt)  or  for  sale  on  commission,  they  may  be  re- 
claimed BO  long  as  they  exist  in  specie  (en  nature)^  wholly  or  in  part. 
In  this  last  case,  if  the  goods  have  been  sold  by  the  bankrupt,  the  con- 
signor may  intercept  so  much  of  the  price  due  from  the  purchaser  to 
the  bankrupt  as  remains  unpaid  or  unaccounted  for. 

§  1303.  The  right  of  stoppage  in  transitu  was  introduced  into  the 
law  of  Scotland  just  a  century  after  its  recognition  by  the 
***'*'^  English  courts.     Down  to  the  year  1790  the  doctrine  of 

presumptive  fraud,  which  empowered  the  unpaid  vendor  to  retake 
possession  of  the  goods,  if  the  buyer  became  bankrupt  within  a  period 
of  three  days  {inb*a  triduum)  after  their  delivery,  seems  to  have  pre- 
vailed.   Tills  right  was  based  on  the  assumption  that  the  buyer  must 

{g)  Code  de  Commeroe,  Noe.  674-579.  17S1,  qaoted  and  relied  on  in  Inglis  «. 

Bee,  also,  The  Code  NapoMon,  arts.  1583,  Usberwood,  1  £a8t  515,  and  Boililingk  il 

160S,  1612-13,  l(>54rn57.     The  docirine  loglis,  3  East  381.    Bee,  also,  the  Cude 

would  be  introduced  into  Holland  with  Civil  D'lialie  {iraduUpar  Qaadot^)  lit  6^ 

the  Code  IJ[apol^on  in  1811 ;  Vanderlin-  cap.  5,  art.  1513. 

deu's  Instituies  of  Law  of  Holland  (trans-  (A)  This  seems  to  assume  that  the  efi«rct 

lated  by  Henry),  Introd,  p.  xiii.    It  was  of  the  ezerciite  of  the  right  is  to  rescind 

adopted  in  Kussia  by  Imperial  Ukase  ii»  the  sale. 


YABT  1.3  gioi»PAO£  ra  TBANSntr.  1117 

have  secretlj  known  of  his  impending  bankruptcy  and  fraudulently 
concealed  it  from  the  vendor.  In  the  year  1790  the  House  of  Lords^ 
in  deciding  an  appeal  from  the  Court  of  Session  in  Scotland^  (i)  over- 
threw the  doctrine  of  presumptive  fraud,  and  asserted  that  the  right 
of  stoppage  in  transitu  was  conformable  to  the  law  of  Scotland.  Since 
then  the  doctrine  has  been  established  in  Scotland,  and  the  English 
decisions  on  the  8at:geGt  have  been  recognized  as  directly  authoritative, 
except  in  cases  where  they  are  traceable  to  principles  |>eculiar  to  the 
law  of  England  and  inconsistent  with  those  of  the  law  of  Scotland  ]  {k) 

(i)  The  noted  case  of  Jaffrey  (Stein's  low. 
Creditors)    v.  Allan,    Stewart  A  Ck>.,  3        (k)  SeeBeIl'sComm.,vol.I,p.226,  (ed.. 

Paton  191.   The  judgment  of  the  Hoose  1870,)  and  Brown  on  the  Law  of  Sale  In 

wae  based  on  the  opinion  of  Lord  Thur*  Scotland,  p.  434. 
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EIQHTS  AND  BEMEDIES  OF  THE  BUYER. 


CHAPTER   I. 


BEFORE  OBTAINING  POSSESSION  OF  THE  GOODS. 


ABO. 

8ECnON  I.-~WHERE  THE  OONTBAGT 
IS  £X£CDT01iT. 

Buyer's  only  remedy  is  action  for 
thebre^tdi  1305 

WhatdiiniHges  he  may  recover 1305 

General  and  special  damages. ^ 1306 

Special  damnges  must  be  alleged  in 
statement  of  claim 1306 

Rule  in  Had  ley  v.  Baxendale 1307 

Where  vendor  hy  his  own  conduct 
enhances  ihe  damage. 1309 

Or  buyer  is  delayed  in  replacing  the 
goods  at  vendor's  request  and  for 
his  benefit 1310 

Postponement  may  have  taken  place 
at  the  plaintiff's  request 1312 

Measure  of  damuges  in  cases  where 
there  has  been  pa«tponement  of . 
delivery 1314 

Probable  profiis  of  a  voyage  as  dam- 
ages f«>r  failure  to  deliver  ship...  1315 

Vendor  is  always  bound  for  such 
damages  as  result  from  buyer's 
being  deprived  of  the  ordinary 
use  uf  the  chattel  1316 

Parol  evidence  not  allowed  where 
contract  is  written,  to  show  special 
motive  for  the  contract  in  order 
to  enhance  damages 1817 

Damage  to  croijs  by  failure  to  de- 
liver ihresidiig  engine ^ 1818 

General  rule  of  (lamageH  not  applic- 
able where  there  is  no  market  in 
which  buyer  can  repurchase 1822 

And  in  such  case  he  may  recover 
profits  lobt  in  a  subssile  ....  « 1822 

But  cannot  recover  profits  lost  by 
reselling  in  a  high  market  before 


the  time  fixed  for  delivery  to  him- 
self.   1323 

Where  there  is  no  market  for  the 
goods,  buyer  may  procure  substi- 
tute   1325 

Rules  where  goods  are  bought  for 
resale,  and  there  is  no  market  for 
their  repurchase 1327 

Where  goods  are  deliverable  to 
buyer  on  request,  he  must  make 
demand  before  action  for  breach..  1329 

Where  no  damages  are  proven, 
nominal  damages  are  recoverable,  1330 

Measure  of  damages  in  contracts  for 
future  delivery  by  installments...  1331 

Where  amount  of  installments  not 
mentioned  in  contract 1334 

Law  in  America 1335 

Special  damages.. 1336 

Second  brancn  of  rule  in  Hadley  v. 
fiaxendale  adopted 1837 

Enlargement  of  liability  by  com- 
munication of  special  conse- 
quences to  result  from  breach......  1337 

8SCTI0N  11.— WHERE  THE  PBOPEBTT 
HAS  PASSED. 

Buyer  had  formerly  no  remedy  at 

law  but  action  for  damages 1389 

But  equity  would  sometimes  enforce 

specific  performance 1340 

Rule  in  equity. 1340 

Specific  performance  now  allowed  at 
law  by  Mercantile  Liaw  Amend- 
ment Act 1340 

Buyer  may  also  maintain  trover......  1341 

But  cannot  recover  greater  damages 
than  by  suing  oo  contract...........  1841 
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Where  vendor  has  converted  be- 
fore delivery,  and  can  maintain 
no  action  for  price,  the  price  must 
be  deducted  in  trover 1341 

But  after  delivery  by  vendor,  the 
buyer  must  bring  his  crose-action 
for  trespass  if  vendor  toriiously 
retake  the  goods 1341 

Buyer's  right  to  reject  the  goods 
after  property  has  passed  to  him,  1342 

This  right  exists  where  the  goods 
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are  not  of  the  same  kind  or  de- 
scription as  called  for  by  the  sale..  1343 

But  not  for  breach  of  warranty  of 
quality 1343 

Heyworth  v,  Hutchinson  reviewed, 
where  buyer  was  held  bound  to 
accept  goods  not  corresponding 
with  quality  warranted,  even 
where  property  had  not  passed....  1344 

Remarks  on  the  dicta  in  tiie  case 1345 


§  1304.  The  breach  of  oontract  of  which  the  buyer  complains  may 
arise  from  the  vendor's  default  in  delivering  the  goods^  or  from  some 
defect  in  the  goods  delivered  ;  there  may  be  a  breach  of  the  principal 
oontract  for  the  transfer  of  the  property  and  delivery  of  possession,  or 
of  the  collateral  contract  of  warranty  either  of  quality  or  title. 

The  buyer's  right  to  avoid  the  contract  for  mistake,  failure  of  con- 
sideration,  fraud,  or  illegality,  has  been  discussed  in  the  Right  to  avotd 
Third  Book  of  this  treatise.     There  remain  therefore  for  for  mistake, 

^  failure  of  oon* 

consideration,  1st.  The  remedies  of  the  buyer  before  ob-  8i<ieration, 

.  /»  1  fraud,  or 

taining  possession  of  the  goods  sold  ;  which  must  be  sub-  uieguiit/. 
divided  into  cases  where  the  contract  is  executory  only,  and   cases 
where  the  property  has  passed.    2ndly.  The  remedies  of  the  buyer 
after  having  taken  actual  possession  of  the  goods. 

SECrriON  I. — WHEBE  THE  00^'TBACT  IS  EXECUTORY. 

§  1305.  Where  by  the  terms  of  the  contract  the  property  has  not 
passed  to  the  buyer  in  the  thing  which  the  vendor  has  oniy  remedy 
agreed  to  sell,  it  is  obvious  that  the  buyer's  remedy  for  {h?biea«£of 
the  breach  of  the  vendor's  promise  is  the  same  as  that  *'<^^"^'' 
which  exists  in  all  other  cases  of  breach  of  contract.     He  may  recover 
damages  for  the  breach,  but  has  no  special  remedy  growing  out  of  the 
relations  of  vendor  and  vendee.  1 


1.  The  Buyer  Must  Offer  Payment  payment  is  not  a  condition  precedent, 

Before  he  can  Sue  for  Non-Delivery,  but  the  bojer  must  be  ready  and  willing 

Unless  Credit  was  Given  or  Payment  to  pay.  West  v.  Piatt,  127  Mass.  367,  870; 

Waived.— See  ante  i  897,  note  23.   Par-  Bear  o.  Hamfsh,  3  Brewst.  113;  Robison 

ker  V,  Pettit,  43  N.  J.  L.  512,  516;   Leon-  v.  Tyson,  46  Penna.  286,  292.    And   if 

ard  V,  Davis,  1  Black  476,  483 ;   Keeler  goods  are  to  be  delivered  to  the  buyer  on 

•.  Schmerts,  46  Penna.  135, 139 ;  Pinkus  request,  such  request  is  a  condition  pre- 

V.  Hamaker,  11  S.  &  B.  200;  Simmons  «,  cedent  to  his  right  of  action.    See  poBt  { 

Green,  85  Ohio  St.  104;  Mowry  v.  Kirk,  1329. 
19  Ohio  St.  375,  383.  A  formal  tender  of        Buyer's   Suit  to  Recover  Back  thm 
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The  damages  which  the  buyer  may  recover  in  such  an  action  are  in 
.y^Y^  general  the  difference  between  the  contract  price  and  the 

SSS^Siy  market  value  of  the  goods  at  the  time  when  the  contract- 
'*^^"*  is  broken,  as  explained   by  Tindal,  C.  J.,  in  the  opinion 

delivered  in  Barrow  r.  Arnand,  cited  aiie  §  1117  ;  and  numerous  in« 
stances  of  the  application  of  this  rule  are  to  be  found  in  the  reported 
cases,  (a)  2 

Price.— In  Nash  v,  Towne,6  Wall.  689,  476;  Silkstone  Co.  «.  Joint  Stock  Coal 
701,  the  Bait  was  on  the  common  counts  Co.,  85  L.  T.  (N.  S  )  668. 
to  recover  for  breach  of  contract  to  de-  2.  Measure  of  Damages  for  Breach 
liver  flour,  the  pi^  of  which  had  been  of  Contract  to  Deliver.— The  measure 
paid.  Clifibrd,  J.,  said  :  "  Where  the  of  damages  for  breach  of  contract  to  de- 
seller  of  goods  received  the  purchase  liver  is,  in  general,  (he  difference  between 
money  at  the  agreed  price,  and  subse-  the  contract  price  and  the  market  value 
quentiy  refused  to  deliver  the  gouds,  and  at  the  time  and  place  of  the  deliveij. 
it  appeared  at  the  trial  that  he  had  con-  Thompson  v.  Cincinnati,  Ao,,  R  R.  Co.,  1 
Terted  them  to  his  own  nse,  it  was  held  at  Bond  152;  White  «.  Arleth,  1  Bond  319, 
a  very  early  period  that  an  action  for  827 ;  Halsey  t.  Hurd,  6  McL.  102,  1C)6 ; 
money  had  and  received  would  lie^  to  Barnard  v.  Conger,  6  McL.  497  ;  Biyden- 
reoover  back  the  money,  and  it  has  never  burgh  v.  Welsh,  Bald.  331 ;  Fessler  «l 
been  heard  in  a  court  of  jusiice  since  that  Love,  48  Penna.  407,  410 ;  Missouri  Fur- 
decision  that  there  was  any  doubt  of  its  nace  Co.  v.  Cochran,  U.  S.  C.  C,  12  Law 
eorfectness."  Cleveland  v,  Sterrett,  70  Reporter  520;  Parsons  v,  Sutton,  66  N. 
Penna.  204,  209.  The  buyer  who  has  Y.  92,  96;  Dana  v.  Fiedler,  12  N.  Y.  40; 
paid  the  price  may,  instead  of  suing  for  Cohen  «.  Piatt,  69  N.  Y.  348,  351 ;  Me- 
the  price,  sue  for  the  value  of  the  goods  Kercher  e.  Curtis^  85  Mich.  478;  Miles  a. 
at  ihe  time  and  place  of  delivery,  and  if  Miller,  12  Bush  134^  138 ;  Koch  v.  Qod- 
he  has  sustained  special  damages,  may  shaw,  12  Bush  318;  Kribs  v.  Jones,  44 
plead  and  recover  them.  See  post  notes  Md.  396.  There  are  cases  holding  thai 
2,  4.  The  buyer  cannot  bring  replevin  where  the  buyer  pays  the  price  in  ad- 
for  the  goods  sold  under  an  agreement  to  vance,  he  may  recover  for  breach  the 
sell,  where  the  property  has  not  passed  to  highest  market  price  between  the  time  of 
him,  even  though  he  may  have  made  pay-  deliyery  and  the  commencement  of  the 
ment  in  whole  or  part.  Bontell  «.  Wame^  suit.  But  these  cases  are  not  ieoent«  and 
62  Mo.  350,  353.  the  exception  is  not  generally  reoogntaed. 

(a)  Boorman  e.  Kash,  9  B.  A  C.  145;  See  Field  on  Damages,  {  246. 

Valpy  V.  Oakeley,  16  Q.  B.  941 ;  20  L.  J.,  Market  Price  at  the  Time  of  Deliv- 

Q.  fi.  381 ;  Griffiths  v.  Perry,  1  £.  A  E.  ery.— In  Shepherd  v.  Hampton,  3  Wheat 

6;i0;  28  L.  J.,  Q.  B.  204;  Peterson  e.  200,  the  contract  was  to  deliver  100,0CO 

Eyre,  13  C.  B.  353;  Josling  v.  Irvine^  6  pounds  of  cotton  on  or  before  Febmary 

H.  &  N.  512 ;  30  L.  J.,  £x!  78 ;  BoewoU  15th,  at  ten  cents  per  pound.    The  seller 

«.  Kilbom,  15  Moo.  P.C.  C.  309;  Chinery  delivered  half  but  refused  to  deliver  the 

•.  Viall,  5  H.  A  N.  288 ;  29  L.  J.,  Ex.  residue,  and  the  buyer  sued  for  damages. 

180 ;  Wilson  v.  Lancashire  and  Yorkshire  The  market  price  on  the  15th  of  Febni- 

Railway  Co.,  9  C.  B.  ({^  S.)  632;  30  L.  J.,  ary  was  twelve  cents  per  pound,  but  it 

C.  P.  232 ;  per  Blackburn,  J.,  in  Elbinger  nwe  gradually  to  thirty  cents,  when  the 

Go.  9.  Armstrong,  L.  R.,  9  Q.  B.,  at  p.  suit  was  commenced  for  damages.    Mar- 
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§  1306.  But  the   law   distingaishes  the   damages  which   maj    be 
olaimed  on  a  breach  of  contract^  and  allows  not  only  gen- 
eral damages,  that  is,  such  as  are  the  necessary  and  imme-  ^^mS^ 
diate  result  of  the  breach,  (6)  but  special  damages,  which 
are  such  as  are  a  natural  and  proximate  consequence  of  the  breach, 

shall,  C.  J.,  said:  ''The  onlj  question  is,  The  true  rule  would  seem  to  be,  to  allow 
whether  the  price  at  the  time  of  the  the  plaintifis  to  show  the  price  thej  would 
breach  of  the  contract,  or  at  any  subee-  have  had  to  pay  for  coal  in  the  quantities 
quent  time  before  suit  brought,  copstitutes  which  they  were  entitled  to  receive  under 
the  proper  rule  of  damages  in  this  case,  the  contract,  at  Ihe  nearest  available 
The  unanimous  opinion  of  the  court  is,  market  where  it  coulcT have  been  obtained, 
that  the  price  of  the  article  at  the  time  it  The  difference  between  such  price  and  the 
was  to  be  delivered  is  the  measure  of  price  stipulated  for  by  their  contract,  witb 
damajB^es."  Douglass  v.  McAllister,  3  the  addition  cf  the  increased  expense  of 
Crandi  298 ;  Bear  v.  Hamish,  3  Brewst.  transportation  and  hauling,  would  be  the 
113.  Evidence  of  price  for  a  brief  period  true  measure  of  damages.  To  this  is 
before  and  after  the  day  of  performance  properly  to  be  added  the  claim  (if  any) 
may  be  given  to  show  the  price  on  that  for  keeping  boats  and  barges  ready  at 
day.  Cahen  v.  Piatt,  69  N.  Y.  348,  352.  Qrand  Tower  for  the  receipt  of  coal.  But 
Market  Price  at  the  Place  of  Deliv-  the  prices  of  coal  at  New  Orleans,  at 
ery. — In  Grand  Tower  Co.  «.  Phillips,  23  Natchez  and  other  places  of  distribution 
Wall.  471,  479,  a  coal  company  agree<^  to  and  sale,  although  they  might  afford  a 
deliver  coal  at  Qrand  Tower,  a  point  on  basis  for  estimating  the  profits  which  the 
the  Mississippi,  north  of  Cairo,  and  was  plaintiffs  might  have  made  had  the  coal 
sned  for  breach.  Bradley,  J.,  sud :  **  The  stipulated  for  been  delivered  to  them,  can- 
rule  of  law  regards  the  price  at  the  place  not  be  adopted  as  a  guide  to  the  actual 
of  delivery  as  the  normal  standard  by  damage  sustained  so  long  as  any  more 
which  to  estimate  the  damage  for  non-de-  direct  method  is  within  reach."  In 
livery.  It  is  alleged  by  the  plaintiffs  that  Cahen  «.  Piatt,  69  N.  Y.  348,  352,  Earl, 
this  rule  would  have  been  a  futile  one  in  J.,  said :  "  It  may  not  always  be  practic- 
their  case,  becanse  no  market  for  the  pur-  able  to  show  the  price  at  the  precise  place 
chase  of  coal  existed  at  Grand  Tower,  ex-  of  delivery.  There  may  have  been  no 
oept  that  of  defendant  itself,  which,  by  the  sales  of  the  commodity  there,  and  hence 
very  hypothesis  of  the  action,  refused  to  evidence  of  the  price  at  places  not  distant, 
deliver  coal  to  plain ti£&,  and  which  had  or  in  other  controlling  markets,  may  be 
the  whole  subject  in  its  own  control.  This  given,  not  for  the  purpose  of  establishing  a 
is  certainly  a  very  forcible  answer  to  the  market  price  at  any  other  place,  but  for 
proposition  to  make  the  price  of  coal  at  the  purpose  of  showing  the  market  price 
Grand  Tower  the  only  criterion.  It  is  at  the  place  of  delivery."  See  cases  cited, 
apparent  that  the  plaintiffi  would  be  See,  further,  as  to  "Market  Price"  and 
obliged  to  resort  to  some  other  source  of  "  Market  Value,"  and  mode  of  proving, 
supply,  in  order  to  obtain  the  coal  which  Harrison  v.  Glover,  72  N.  Y.  451 ;  Doug^ 
the  defendant  ought  to  have  furnished  lass  v.  Merseles,  25  N.  J.  Eq.  144;- 
them.  And  it  woald  not  be  fair,  under  Kountz  v.  Kirkpatrick,  72  Penna.  376, 
the  circumstances  of  the  case,  to  confine  aide  {  86,  note  2,  FoUansbee  o.  Adams,  . 
them  to  the  prices  at  which  the  defendant  86  111.  13. 
chose  to  sell  the  coal  to  other  persons.        (6)  Boorman  v.  Nash,  9  B.  A  C  146» 

4b 
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although  not  in  general  following  as  its  immediate  effect,  (c)  It  is  hy 
reason  of  this  distinctioD,  that  damages  of  the  latter  class  are  not  re- 
Speciai  dam-  ooverablc,  Qnless  allied  in  the  statement  of  claim  with 
afiefred  In  Sufficient  particularity  to  enable  the  defendant  to  prepare 
cjaim.  himself  with  evidence  to  meet  the  demand  at  the  trial, 

while  those  of  tlie  former  class  are  sufficientlj  particularised  by  the 
very  statement  of  the  breach,  {d)  ^ 

§  1307.  The  rule  on  the  subject  of  the  measure  of  damages  on 
breach  of  contract  was  thus  laid  down  in  Hadley  v.  Bax- 

Bal6 in  Had-  .   .       /  \    i    -_,  '•        ,  « 

leyr. Baxen-  endalc; (tf)  "Where  two  parties  have  made  a  contract 
which  one  of  them  has  broken^  the  damages  which  the 
other  party  ought  to  receive  in  respect  of  such  breach  of  oontracl, 
should  be  such  as  may  fairly  and  reasonably  be  considered,  either  as 
arising  naturally,  t.  e.  according  to  the  usual  course  of  things,  from 
such  breach  of  contract  itself;  or  such  as  may  reasonably  be  supposed 
to  have  been  in  contemplation  of  both  parties,  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the  breach  of  it.  Now  if  the 
special  circumstances  under  which  the  contract  was  actually  made  were 
communicated  by  the  plaintiffs  to  the  defendants,  and  thus  known  to 
both  parties,  the  damages  resulting  from  the  breach  of  such  a  contract 
which  they  would  reasonably  contemplate,  would  be  the  amount  of  in- 
jury which  would  ordinarily  follow  from  a  breach  of  contract  under 
these  special  circumstances,  so  known  and  communicated.  But,  on  the 
other  hand,  if  these  special  circumstances  were  wholly  unknown  to  the 
party  breaking  the  contract,  he,  at  the  most,  could  only  be  supposed 
to  have  had  in  his  contemplation  the  amount  of  injury  which  would 
arise  generally,  and  in  the  great  multitude  of  cases  not  affected  by  any 
special  circumstances,  from  such  a  breach  of  contract."  ^ 

(e)  Crouch  v.  Great  Northern  Bailway  McHaffie,  4  Q.  B.  D.  670,  G.  A.,  ftoti  { 

<;o.,  25  L.  J.,  £x.  137 ;  11  £x.  742 ;  Hoey  «.  1326,  and  Sawdon  v,  Andrew,  30  L.  T.  (N. 

Felton,  11  C.  B.  (N.  S.)  143;  31  L.  J.,  C  S.)  23. 

P.  105.  4.  Special  Damages. — See  American 

(d)  Smith  V.  Thomas,  2  Bing.  N.  C.  cases  stated  by  our  author,  post  \i  1337, 

^72;  1  Wms.  Saund.  243  d,  n.  5.  1338.    1  Sedgwick  Dam.  (7th  ed.)  218. 

8.  Special  damages  must  be  pleaded  by  In  Fessler  v.  Love,  48  Penna.  407,  410, 

the  bayer.    Parsons  v,  Sutton,  66  K.  Y.  the  suit  was  for  damages  for  non-deiiyery 

'92,  96;  Miles  v.  Miller,  12  Bush   134,  of  white  pine  logs,  and  the  buyer  claimed 

138 ;  Furlong  v.  Polleys,  30    Me.  491,  damages  as  a  manufacturer,  and  because 

493;  Ijalor  v.  Burrows,  18  U.  C.  G.  P.  his  mill  stood   idle  for  want    of    logs. 

821,  829.  Thompson,  J.,  said  that  the  damages  were 

(«)  9  £x.  341-354 ;   23  L.  J.,  Ex.  179.  wanting  in  directness,  and  quoted  the 

6ee,  also.  Hydraulic  Engineering  Co.  r.  opinion  of  the  court  in  Adams  Ezpi 
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Go.  V,  Egbert,  36  Penna.  860,  as  follows:  oil/'  Cites  Abbott  t;.  Gatch,  13  Md.  333. 
"  There  is  no  measure  for  those  losses  In  Hammer  v,  Schoenfelder,  47  Wis  455, 
which  have  no  direct  and  necessary  con-  the  contract  was  to  snpplj  a  butcher  for  a 
nection  with  the  stipulations  of  the  con-  stipulated  price  for  the  season  of  1878  with 
tract,  or  which  are  dependent  upon  con-  what  ice  he  might  require  for  his  ice-box 
tingendes  other  than  the  performance  of  in  which  he  kept  fresh  meat.  About 
the  contract,  and  which  are  therefore  in-  the  last  of  July  the  ice-man  stopped  sup- 
capable  of  being  estimated.  With  no  oer-  plying  ice,  and  the  butcher  lost  some 
tainty  can  it  be  said  that  such  losses  are  fresh  meat,  which  spoiled  for  want  of  ice. 
attributable  to  the  wrongful  act  or  omis-  The  t^utcher  sued  for  damages.  He  had 
sion  of  him  who  has  violated  the  engage-  paid  nothing  on  the  contract.  Ck>le,  J., 
ment  But,  on  the  other  hand,  the  loss  of  approves  Hadley  v.  Baxendale,  and  says : 
profits  or  advantages  which  must  have  *'  As  the  defendant  knew  for  what  pur- 
resulted  from  a  fulfillment  of  the  contract  pose  the  ice  agreed  to  be  furnished  by 
may  be  compensated  in  damages,  when  him  was  to  be  used,  he  should  fully  in- 
they  are  the  direct  and  immediate  fruits  demnify  the  plaintiff  for  the  loss  he  sus- 
of  the  contract,  and  must  therefore  have  tained  by  non-delivery  of  the  ice,  and  he 
been  stipulated  for,  and  have  been  in  the  was^  therefore  justly  chargeable  in  dam- 
contemplation  of  the  parties  when  it  was  ages  for  the  meat  spoiled  in  consequence 
made."  Thompsop,  J.,  in  Fessler  v.  Love,  of  the  inability  of  plaintiff  to  procure  ice 
approved  the  foregoing,  and  referring  to  elsewhere.  It  is  a  consequence  which 
the  case  before  him, said:  "The  plaintiffi  'may  reasonably  be  supposed  to  have 
could  not  know  whether  the  logs  were  in-  been  in  the  contemplation  of  both  parties 
tended  for  manufacture  or  not,  in  the  ab-  at  the  time  of  making  the  contract,  as  the 
senoe  of  anything  being  said  on  the  point  probable  result  of  the  breach  of  it.' "  It 
Nor  could  they  know  anything  about  ^as  held,  however,  that  the  contract  price 
whether  there- would  be  profits  made  in  of  the  ice  should  be  deducted  from  the 
that  way  or  not  If  they  were  to  take  the  damages.  White  v.  Miller,  71  N.  Y,  118, 
risk  of  that,  it  should  be  shown.  Without  132 ;  Passinger  v.  Thorbum,  34  N.  Y. 
this,  the  rule  is  not  applicable."  In  the  634;  Drysdall  v.  Smith,  44  Mich.  119; 
case  of  The  Consolidated  Oil  Co.  v.  Hopkins  v,  Sanford,  41  Mich.  243,  248 ; 
Schleus,  Md.  Ct  of  App.,  1882,  14  Law  Shepard  v,  Milwaukie  Gas  Light  Co.,  15 
Beporter  309,  oil  was  delivered  at  the  Wis.  318;  Bichardson  o.  Chynoweth,  26 
ship's  side  in  Baltimore  for  export  to  Wis.  656 ;  Cockburn  v.  Ashland  Lumber 
Bremerhaven.  It  was  found  when  it  was  Co.,  54  Wis.  619,  626 ;  Brooks  v.  Mc- 
examined  at  Bremerhaven  to  be  inferior  Daniell,  41  Wis.  139 ;  Frohreich  v.  Gam- 
to  the  quality  contracted  for,  and  the  mon,  28  Minn.  476,  481 ;  Paine  v,  Sher- 
buyer  sued  for  damages.  The  court  quoted  wood,  21  Minn  225,  232;  S.  C,  19  Minn! 
Hadley  v.  Baxendale,  and  said :  "  The  in-  815 ;  Mihills  Manufacturing  Co.  v.  Day, 
ferior  oil  having  no  market  price  at  Bre-  50  Iowa  250 ;  GK)odkind  v.  Bogan,  8 
merhaven  when  it  arrived,  and  being  then  Brad.  413,  418 ;  Pennsylvania  B.  B.  Co. 
unsalable,  the  plaintiff  were  entitled  to  v.  Titusville,  &c.,  Co.,  71  Penna.  350; 
dispose  of  the  same^  with  reasonable  dili-  Billmeyer  v.  Wagner,  91  Penna.  92 ; 
genoe,  for  the  best  price  they  could  obtain,  Jones  v.  Gilmore,  91  Penna.  310;  Lalor 
and  the  difierence  between  the  price  thus  v.  Burrows,  18  U.  C.  C.  P.  321 ;  Crater  o, 
realized  and  the  market  price  of  the  oil  Binninger,  33  N.  J.  L.  513,  517  ;  Schutt 
contracted  for  would  be  the  measure  of  v.  Baker,  9  Hun  556 ;  Peshine  v.  Ship- 
thelr  damages,  and  they  were  also  entitled  person,  17  Gratt  472,  485 ;  Gerst  v.  Jones, 
to  the  necessary  and  proper  expenses  in-  32  Gratt  518,  527. 
curred  by  them  in  so  dealing  with  the 
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§  130S.  Although  this  rale  has  generally  been  accepted  as  sound, 
it  is  not  universally  true  that  the  mere  communication  of 
^l^^^ij^  the  special  circumstances  of  the  case  made  by  one  pai-ty  to 
the  other  would  impose  on  the  latter  an  obligation  to  in- 
demnify the  former  for  all  the  damages  that  would  ordinarily  follow 
from  the  breach :  and  to  produce  such  a  result,  it  would  require  proof 
of  an  assent  by  the  latter  to  assume  such  a  responsibility,  in  many 
cases  which  might  be  suggested,  in  which  the  application  of  the  rule 
now  criticised  would  otherwise  be  productive  of  startling  injustice.  (/) 
The  courts  have  accordingly  departed  from  this  rule  in  many  instances 
where  the  special  circumstances  required  its  modification  in  order  to  do 
justice  between  the  parties.  Some  of  the  cases  affording  illustrations 
of  the  mode  in  which  the  courts  deal  with  this  difficult  question  will 
be  given ;  but  for  a  full  discussion  of  the  principles  on  which  damages 
are  measured,  the  reader  must  be  referred  to  the  third  edition  of 
Mayne  on  Damages  (by  the  author  and  Mr.  Lumley  Smith,  1877)  for 
the  law  of  England :  to  the  Treatise  of  Mr.  Sedgwick  on  the  same 
subject  for  the  law  prevalent  in  the  United  States,  where  an  interesting 
and  valuable  note  upon  the  rule  in  Hadley  v.  Baxendale  will  be  found, 
vol.  1,  p.  218,  ed.  1880;  and  to  Mr.  H.  D.  Sedgwick's  Leading  Cases 
on  the  Measure  of  Damages  (New  l^ork,  1878.) 

§  1309.  In  Loder  v.  Kekule,  (g)  the  buyer  had  paid  in  advance  for 

the  goods  to  be  supplied,  and  they  were  found  on  delivery 

bjUiT^m        to  be  of  inferior  quality,  and  were  rejected,  so  that  the 

haaoMthe'       amouut  of  the  damages  ought  to  have  been  fixed  with 


reference  to  the  market  price  on  that  day ;  and  the  buyer 
did  not  resell  the  goods  till  some  time  afterwards,  when  the  market 
i^„^  price  had  fallen;  but  the  court  being  of  opinion  that  it 

Kekule.  ^^g  ^^  vendor,  who  by  his  conduct  had  delayed  the  sale, 

and  the  jury  having  found  that  the  resale  was  within  a  reasonable 
time,  the  buyer  recovered  as  damages  the  full  difference  between  the 

(/)  See  the  obeenrations  of  Willes,  J.,  land  Railway  Co.,  in  the  £z.  Gh.,  L.  K,  8 

on  this  point  in  the  British  Colombia  C.  P.  131,  po9i  {  1320 ;  the  remarks  of 

SawmiU  Go.  v.  NelHeship,  L.  R,  3  G.  P.  Blackburn,  J.,  in  Elbinger  Go.  v,  Arm- 

499,  post  2  1319,  and  the  caMB  collected  strong,  L.  R.,  9  Q.  B.,  at  p.  478;  and 

in  Majne  on  Damages,  (ed.  1877,)  pp.  Simpson  v.  London  and  North- Western 

9-33.    See,  also,  Vicars  v.  Wilcocks,  and  Railway  Co.,  1  Q.  B.  D.  274. 

the  notes  to  that  case  in  2  Sm.  Lead.  Gas.  (g)  3  G.  B.  (K.  a)  128;  27  L.  J.,  C.  P. 

662 ;  the  important  case  of  Home  v.  Mid-  27. 
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market  value  at  the  date  of  the  breach,  and  the  price  subsequently 
obtained  on  the  resale. 

§  1310.  So  in  Ogle  v.  Earl  Vane,  (A)  decided  in  Hilary  Term,  1868, 
where  the  defendant  failed  to  make  delivery  of  500  tons  wher©  the  ro- 
of iron  according  to  contract,  owing  to  an  accident  to  his  S^Jayed^ar** 
furnaces,  the  general  rule  was  not  applied,  because  the  qS^t?andfor 
court  and  jury  were  of  opinion  that  the  plaintiff's  delay  ^^^^^^^e^*- 
in  buying  other  iron,  to  replace  that  not  delivered,  had  taken  place  at 
the  defendant's  request  and  for  his  benefit.     The  plaintiff   ^^^^ 
was    therefore  entitled    to  claim   the   largely   increased  ^^^Vane. 
damages  caused  by  a  rise  in  price  in  the  market  during  the  delay.     It 
was  further  held  that  the  buyer's  consent  to  wait  at  the  vendor's  request 
was  no  new  contract  which  required  to  be  proved  under  the  statute  of 
frauds,  because  the  buyer  retained  the  power  of  suing  at  any  moment 
he  p'eased  for  breach  of  the  original  contract,  but  was  an  independent 
fact  bearing  only  on  the  question  of  damages,  and  justifying  an  ex- 
ception from  the  general  rule,  (i) 

§  1311 .  [The  two  cases  of  Tyers  v.  The  Rosedale  Iron  Company,  (J) 
and  Hickman  v.  Haynes,  (k)  already  considered  ante  §  216,  afford 
illustrations  of  the  same  principle.  In  Tyers-  v.  The  Rose- 
dale  Iron  Company,  the  defendants,  under  contract  to  B^S^'e^n 
deliver  monthly  quantities  of  iron  over  1871,  withheld 
delivery  of  various  monthly  quantities  at  the  request  of  the  plaintifls. 
In  December,  1871,  the  last  month  of  the  contract  time,  the  plaintifls 
demanded  delivery  of  the  whole  of  the  residue  of  the  iron  deliverable 
under  the  contract.  The  defendants  refused  to  deliver  more  than  the 
monthly  quantity  for  December.  Martin,  B.,  whose  dissentient  opinion 
upon  the  main  question,  viz.,  that  the  defendants  were  not  justified  in 
refusing  absolutely  to  deliver  the  residue  of  the  iron,  was  adopted  by 
the  Exchequer  Chamber,  held,  citing  Ogle  v.  Earl  Vane  as  an  au- 
thority, that  the  damages  should  be  the  difference  between  the  contract 
price  and  the  market  price  at  the  date  of  the  refusal  to  deliver,  viz., 
December,  and  not,  as  was  contended  by  the  defendants'  counsel,  upon 
the  principle  of  Brown  v.  Muller  {pod  §  1332),  the  sum  of  the  differ- 
ences between  the  contract  price  and  the  market  prio^on  the  last  day 
of  each  month  during  1871. 

(h)  L.  B.,  8  Q.  B.  272;  37  L.  J.,  Q.  B.  (j)  L.  B.,  8  Ex.  806;  8.  a  io  Ex.  Ch., 

in  Ex.  Ch. ;  8.  C,  L.  B.,  2  Q.  B.  275,  anU  L  B.,  10  Ex.  196. 

I  216.  [k)  L.  B.,  10  C.  P.  696. 

(«)  On  this  latter  point,  see  anie  I  216. 
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§  1312.  In  the  Exchequer  Chamber,  this  latter  point  was  not  taken 
by  the  defendants'  oounsel,  and  it  seems  to  have  been  as- 


Bacohequer  sumed  that  if  the  damages  were  not  to  be  assessed  at  the 
market  price  in  December,  then  thej  were  to  be  assessed 
at  the  market  price  at  later  dates,  because  the  defendants  would  remain 
liable  to  deliver  at  reasonable  dates  after  December,  1871.  As,  how- 
ever, the  plaintifis  had  assessed  their  damages  at  the  market  price  in 
December,  and  the  market  was  a  rising  one,  the  defendants  agreed  to 
pa;  the  damages  so  assessed  in  the  event  of  the  plaintiffs  succeeding 
apon  the  main  question. 

The  judgment  of  Martin,  B.,  also  decides^  going  upon  this  point  a 
good  deal  further  than  Ogle  v.  Earl  Vane,  that  it  is  im- 
tbatpoBtpone-    material  that  the  postponement  of  deliveries  has  taken 
niaoe  at  plain-  •  placc  at  the  fcqucst  of  the  plavnhffy  and  for  his  benefit. 

A  consideration  of  this  case  shows  how  advisable  it  is 
that  any  agreement  for  the  postponement  of  deliveries  should  specify 
the  date  to  which  postponement  is  made,  and  whether  the  installments 
are  to  accumulate  and  be  all  delivered  at  that  date,  or  the  deliveries 
are  to  continue  beyond  that  date,  at  the  intervals  fixed  by  the  original 
contract. 

§  1313.  In  Hickman  v.  Haynes,  (i)  where  the  plaintiff,  under  con- 
Hickman  «  ttzGi  to  deliver  100  tons  of  iron  by  monthly  deliveries  of 
Haynes.  25  tons,  in  March,  April,  May,  and  June,  1873,  postponed 

delivery  from  time  to  time  at  the  request  of  the  defendant,  of  the  last 
26  tons,  the  damages  were  assessed  upon  the  difference  between  the 
contract  price  and  the  market  value  ai  the  end  of  a  reasonable  time  from 
the  last  request  of  the  defendant  for  postponement  of  delivery;  Lindley, 
J.,  who  delivered  the  judgment  of  the  Court  of  Common  Pleas,  refer- 
ring with  approval  to  the  rule  laid  down  in  Ogle  v.  Earl  Vane. 

§  1314.  These  three  cases  appear  to  determine : 

1.  That  where  delivery  has  been  postponed  to  a  specified  date  by 

agreement  between  the  parties,  or  by  forbearance  of 
damamwhere  the  ouc  party  at  the  request  of  the  other,  damages  must 
pcwtponemenft    be  ssscssed  aocordiug  to  the  market  price  at  the  postponed 

date.  5 

2.  Where  the  postponement  is  indefinite^  the  damages  must  be 
assessed: — 

{k)  L.  B.,  10  C.  P.  598.  5.  McDermid  «.  Redpath,  39  Mich.  872. 
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(a.)  Either  according  to  the  market  price  at  the  date  when  the 
plaintiff  calls  upon  the  defendant  to  accept  or  give  delivery ; 

(b.)  Or  according  to  the  market  price  at  a  reasonable  time  after  the 
last  request  for  postponement  made  by  the  defendant. 

Ogle  V,  Earl  Vane  was  again  referred  to  with  approval  by  Bacon, 
C.  J.y  in  Ex  parte  Llansamlet  Tin  Plate  Co.,  (Z)  where 
the  contract  was  for  the  delivery  of  iron  by  monthly  in-  aamiet  Tin 
stallments,  but  was  distinguished,  there  being  no  evidence 
that  the  forbearance  to  deliver  had  taken  place  at  the  sellers'  request, 
and  it  being  proved,  on  the  other  hand,  that  the  purchasers  had  in 
some  cases  bought  iron  in  the  market  to  supply  the  monthly  deficien- 
cies.   The  damages  were  therefore  assessed  on  the  principle  laid  down 
in  the  cases  of  Brown  v.  MuUer,  and  Roper  v.  Johnson,  post  §§  1332, 
1333.] 

§  1316.  In  Fletcher  v,  Tayleur,  (m)  the  plaintiffs  claimed  special 
damages  for  the  non-delivery  of  a  ship  which  the  defend-  probable  pro- 
ant  had  agreed  to  construct  for  them,  and  it  was  proved  ^^^^^ 
that  the  ship  was  intended  for  a  passenger-ship  to-  Aus-  ^^^Bhtp!^' 
tralia ;  that  the  defendant  knew  this;  that  if  the  ship  had  pietoherv. 
been  delivered  according  to  contract  the  plaintifis  would  '^*^^^"- 
have  made  a  profit  of  £7000  on  the  voyage,  but  that  in>  consequence 
of  the  fall  in  freight,  they  made  only  £4280  on  the  voyage  when  the 
vessel  was  delivered.  The  jury  gave  the  plaintiff  £2750  damages. 
Crowder,  J.,  read  to  the  jury  as  the  rule  the  passage  above  quoted  (§ 
1307)  from  the  opinion  in  Hadley  v.  Baxendale.  (n)  On  motion  for 
new  trial,  Hugh  Hill  insisted  that  the  probable  profits  of  a  voyage 
were  too  vague  a  criterion  by  which  to  measure  damages;  but  the 
court  refused  to  interfere,  on  the  ground  that  both  parties  had  agreed 
that  the  question  for  the  jury  was.  What  was  the  loss  sustained  by  the 
non-delivery  of  the  ship  at  the  time  stipulated  for  by  the  contract  ? 
and  that  this  question  was  properly  left  to  them  by  Crowder,  J.  In 
the  course  of  the  trial,  Jervis,  C.  J.,  suggested  that  ^'  it  would  be  con- 
venient if  some  general  rule  were  established  as  to  the  measure  of  dam- 
ages in  all  cases  of  breach  of  contract.  Would  not  an  average  per- 
centage of  mercantile  profits  be  the  fair  measure  of  damages  for  a 
breach  of  a  mercantile  contract?  That  is  very  much  the  result  of  the 
decision  in  Hadley  v.  Baxendale.^'    This  suggestion  met  the  concur- 

(0  16  £q.  155.  (n)  9  Ex.  341 ;  23  L.  J.,  Ex.  179. 

(m)  17  C.  B.  21 ;  25  L.  J,  C.  P.  66. 
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renoe  of  Willes,  J.,  bat  no  farther  notice  was  taken  of  it,  on  the  groand 
that  the  queetion  had  not  been  raised  at  the  trial. 

In  the  case  of  The  Columbas^  (o)  will  be  foand  a  diacassion  by  Dr. 
TbeCoiambai.  Lushington  of  the  Admiralty  Rules  which  govern  the  al- 
lowance of  freight  as  damages  in  cases  of  collision. 

§  1316.  Cory  v.  Thames  Iron  Works  Company,  (p)  decided  by  the 
Queen's  Bench  in  Hilary  Term,  1868,  was  very  similar  in 
Thamii  Iran  its  features  with  Fletcher  t;.  Tayleur,  but  the  dedsion  was 
different,  because  the  defendants  were  not  made  aware  of 
the  special  purpose  which  the  buyer  had  in  view.  The  plaintiflk 
claimed  damages  for  the  non-delivery  at  the  specified  tinie,  of  the  hull 
of  a  floating  b^om  derrick,  which  they  intended  to  use  for  working 
machinery  in  the  discharge  of  coals ;  but  the  defendants  were  not 
aware  of  this,  and  believed  that  the  hull  was  wanted  for  the  storage 
of  coals.  It  was  contended  for  the  defendants  that  no  damages  were 
due,  because  the  two  parties  had  dbt  in  contemplation  the  same  resalts 
^    .     ,         from  the  breach,  but  the  court  held  this  an  inadmissible 

Vendor  al-  ' 

wayB^bound  construction  of  the  rule  in  Hadley  t;.  Baxendale;  (j)  that 
^'uit'SSm  ^^^  ^^^^  ^^  's  ^^^^  ^®  vendor  is  always  bound  for  such 
deprited^^'  damages  as  result  from  the  buyer's  being  deprived  of  the 
^of^e^      ordinary  use  of  the  chattel;  but  it  is  not  bound  for  the 

further  special  damage  that    the  buyer  may  suffer,  by 

being  debarred  from  using  it  for  some  special  and  unusual  purpose,  not 

made  known  to  the  vendor,  when  he  contracted  for  the  delivery. 

In  the  case  of  In  re  The  Trent  and  Humber  Company,  (r)  where 

damages  were  claimed  for  the  breach  of  a  contract  to  re- 

Trent  and         pair  a  ship  within  an  agreed  period,  Cairns,  L.  C,  held 

the  measure  of  damages  to  be  prima  fade  the  sum  which 
would  have  been  earned  in  the  ordinary  coarse  of  employment  of  the 
ship  during  the  delay. 

§  1317.  In  Brady  v,  Oastler,  («)  the  Barons  of  the  Exchequer  de- 
cided (disseniiente  Martin,  B.,)  that  in  an  action  for  dam- 

Parol  ttvidcQoo 

notauowed  agcs  for  uon-dclivery  of  goods  at  a  specified  time,  under  a 
tract  was  in        written  coutract,  parol  evidence  was  inadmissible  to  show, 

writing,  to  '  '  ' 

cbti^mStoooM  ^^^  *  ^^^^  ^  estimate  the  damages,  that  the  price  fixed 
in  order  to        Jq  f}yQ  coutract  had  been  enhanced  above  the  market  value 

(o)  3  Wou  Bobinton  158.  *  (q)  9  Ex.  341 ;  28  L.  J.,  Ex.  179. 

(p)  L.  B.,  3  Q.  B.  181;  87  L.  J.,Q.  B.       (r)  6  Eq.'39d;  4  Ch.  112. 
08.  (t)  3  H.  &  C.  112;  83  L.  J,  Ex.  800. 
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in  oonaideration  of  the  vendor's  beins  allowed  an  uousu-  enhance 
ally  short  time  for  the  mannfacture  and  delivery  of  the  ^^^^ 

articles.  Oaetler. 

§  1318.  In  Smeed  v.  Foord,  {t)  the  defendant  had  contracted  to  fur- 
nish a  steam  threshing  cDgine  on  a  day  fized^  which  was  Damapto 
wanted^  as  he  knew,  for  the  purpose  of  threshing  the  delay  in 
plaintiff's  wheat  in  the  field^  so  that  it  could  be  sent  at  threshing 
once  to  market.     He  failed  to  deliver  the  engine  in  time^ 
and  the  plaintiff  was  obliged  to  carry  the  wheat  home  Foord. 
and  stack  it.     The  wheat  was  injured  by  the  weather,  and  it  was  nec- 
essary to  kiln-dry  a  part  of  it,  and  its  market  value  was  deteriorated. 
Held,  that  the  defendant  was  responsible  for  these  damages. 

§  1319.  In  the  case  of  The  British  Columbia  Saw  Mill  Company  v. 
Nettleship,  (u)  the  plaintiff  sued  for  damages  for  breach  of  ^^^^^  q^ 
contract  for  the  carriage  to  Vancouver's  Island  of  several  miTi^.^^ 
cases  of  machinery  intended  for  the*  erection  of  a  saw-  n«*****^p- 
mill ;  one  of  the  cases,  which  contained  parts  of  the  machinery  with- 
out which  the  mill  could  not  be  erected,  was  missing  when  the  vessel 
arrived  at  her  destination.  The  defendant  knew  that  the  cases  con- 
tained machinery.  The  plaintiff  was  obliged  to  send  to  England  to 
replace  the  missing  parts,  and  was  delayed  twelve  months  in  the  erec- 
tion of  his  mill.  Held,  that  the  measure  of  damages,  was  the  cost  of 
the  missing  parts,  including  freight  and  interest  for  the  twelve  months, 
but  that  the  plaintiff  could  not  recover  anything  for  the  loss  of  the  use 
of  the  saw-mill  for  twelve  months,  as  the  defendant  had  not  been  ap- 
prised that  the  cases  contained  such  machinery  as  could  not  be  replaced 
at  Vancouver's  Island,  nor  that  all  the  cases  actually  delivered  would 
be  useless  unless  the  missing  part  could  be  supplied.  And,  semble, 
that  even  with  knowledge  of  these  facts,  the  defendant  would  not 
have  been  liable  without  some  proof  that  he  assented  to  become  respon- 
sible for  these  consequences,  when  he  contracted  to  carry  the  goods. 

§  1320.  In  the  case  of  Home  v.  Midland  Bailway  Company,  {x) 

(()  1  E.  A  £.  602;  28  L.  J.,  Q.  B.  178.  adaons  against  carrien  for  non-deliveiy 

See,  also,  The  Hydraolic  Engineering  Go.  of  goods,  it  baa  been  asBiimed  in  some  in- 

V.  McHaflSe,  4  Q.  B.  D.  670,  C.  A.,  post  {  stances  to  be  within  the  oontemplation  of 

1326 ;  and  Wilson  v.  The  Greneral  Screw  both  parties,  that  the  goods  sent  must  have 

Collier  Co.,  47  L.  J.,  Q.  B.  289.  been  intended  for  immediate  sale,  and 

(tt)  L.  B.,  3  G.  P.  499 ;  87  L.  J.,  G.  P.  dam^es  for  loss   of  market    have    been 

286.  given.   GoUard  v.  South-Eastern  Bailway, 

(x)  L.  B.,  7  G.  P.  683;  8  G.  P.  181.  In  7B..&  N.  79.  Bat  this  case  has  not  been 
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this  question  of  the  measure  of  damages  for  a  breach  of  a 
land  Baiiway  Carrier's  duty  to  deliver  in  time  (and  in  most  but  not  all 
cases  the  vendor's  breach  of  duty  to  deliver  would  be 
governed  by  the  same  rules)  was  fully  discussed  under  the  following 
circumstances :  The  plaintifis  were  under  contract  for  the  delivery  of 
a  quantity  of  shoes  at  an  unusually  high  price,  to  be  delivered  in  Lon- 
don by  the  3d  of  February^  1871,  and  the  goods  were  delivered  to  the 
defendants  for  carriage  in  time  for  reaching  London  in  the  usual 
course  on  the-  afternoon  of  the  3d,  and  ^  company  had  notice  of  the 
contract  of  ihe pthmtiffsy  and  that  the  goods  would  be  rejeatedand  thrown 
on  their  hands  if  not  delivered  on  the  day  fixed,  but  the  defendants 
were  not  informed  that  the  goods  had  been  sold  at  an  exceptional^ 
high  price  and  not  at  the  market  rate.  The  goods  were  not  tendered 
for  delivery  till  the  4th,  and  were  rejected  on  that  ground^  and  the 
question  was,  whether  the  damages  payable  by  the  defendants  were  to 
be  measured  with  reference  to  the  price  at  which  the  plaintifis  would 
have  been  paid  for  them  if  delivered  in  time,  or  to  the  market  price. 

It  was  held  in  the  Common  Pleas  by  Willes  and  Keating,  JJ., 
that  the  latter  was  the  true  measure  of  damages,  the  defendants  not 
having  been  notified  of  the  exceptional  price  contracted  for;  and 
Willes,  J.,  repeated  his  opinion  previously  expressed  in  British  Colum- 
bia Saw  Mill  Company  v.  Nettleship,  ante  §  1319,  by  which  the  rule 
in  Hadley  v.  Baxendale  was  to  be  taken  with  this  qualification,  that 
"  the  knowledge  must  be  brought  home  to  the  party  sought  to  be 
charged  under  such  circumstances  that  he  must  know  that  the  person 
he  contracts  with  reasonably  believes  that  he  accepts  the  contract  with 
the  special  condition  attached  to  it."  (y) 

The  judgment  was  affirmed  in  the  Exchequer  Chamber  by  Kelly, 
C.  B.,  Blackburn  and  Mellop.  JJ.,  and  Martin  and  Cleasby,  BB. 
{dissentientifyus  Lush,  J.,  and  Pigott,  B.);  and  Martin  and  Cleasby, 
BB.,  and  Blackburn  and  Lush,  JJ.,  intimated  in  pretty  distinct  lan- 
guage their  concurrence  with  Willes,  J.,  in  the  dictum  above  quoted, 
while  none  of  the  judges  expressed  dissent. 

In  this  case  reference  will  be  found  to  all  the  antecedent  authorities 
upon  the  subject  under  discussion. 

altogether  approTed.   See  The  Parana,  2  tinotion  between  the  Qarriage  of  goods  hj 

P.  D.  118,  G.  A.,  reyening  S.  C,  Y^.  D.  railway,  and  by  sea,  was  pointed  oat  al 

452,  where  an  attempt  to  extend  the  doo-  pp.  122-3. 

trine  to  carriers  by  sea  failed,  and  the  die-  (y)  L.  R.,  7  C.  P.,  at  p.  591. 
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§  1321.  France  o.  Gkiudet  (2)  was  an  action  for  conversion,  but  the 
considered  opinion  of  the  court  delivered  by  Mellor,  J.,  p,^^  ^ 
contains  dida  having  an  important  bearing  on  the  rules  ^^^^ 
governing  the  measure  of  damages.  In  that  case  the  plaintiff  had  sold 
cases  of  champagne  at  a  profit  of  lOs.  per  case,  and  was  prevented  by 
the  defendant  from  making  delivery,  and  no  similar  goods  were  pro- 
curable in  the  market,  so  that  he  lost  the  benefit  of  the  resale.  The 
question  was,  whether  the  damages  were  to  be  measured  by  reference 
to  a  fair  usual  market  profit  of  4^.  per  case,  or  to  the  exceptional  profit 
of  10«.  Held,  that  the  true  rule  is  to  ascertain  in  oases  of  tort  the 
actual  value  of  the  goods  at  the  time  of  conversion,  and  that  the 
plaintiff  having  made  an  actual  sale  at  the  profit  of  108.,  the  goods  had 
acquired  that  special  value  under  the  circumstances,  and  he  was  en- 
titled to  recover  on  that  basis ;  but  the  learned  judge  pointed  out  that 
there  was  no  analogy  between  the  case  and  that  of  a  contract  between 
two  parties  for  the  sale  and  delivery  of  a  chattel,  ^'  where  the  vendee 
gives  notice  to  the  vendor  of  the  precise  object  of  the  purchase." 

§  1322.  Ill  Borries  v.  Hutchinson,  (z)  the  plaintiff  had  bought  from 
defendant  76  tons  of  caustic  soda,  deliverable  in*  three  Buieof 
equal  parts,  in  June,  July,  and  August.     The  vendor  applicable 
knew  that  the  soda  was  bought  for  sale  on  the  Continent,  no  market  for 
and  was  to  be  shipped  from  Hull,  and  also  knew  before 
the  end  of  August  that  it  was  to  be  shipped  to  Russia ;  Hatohinson. 
but  there  was  no  evidence  that  the  vendor  knew  this  last  fact  at  the 
time  of  making  the  contract.     The  buyer,  fit  the  time  when  he  con- 
tracted for  the  purchase,  made  a  like  contract  for  resale,  at  a  profit,  to 
a  St.  Petersburg  merchant.     The  latter,  in  his  turn,  made  a  subsale, 
at  a  profit,  in  St.  Petersburg.     None  of  the  soda  was  delivered  till 
between  the  16th  of  September  and  the  26th  of  October,  when  a  por- 
tion of  it  was  received  by  the  plaintiff  in  Hull,  and  shipped  to  St. 
Petersburg,  at  which  season  the  rates  of  freight  and  insurance  are  al- 
ways raised,  so  tiiat   plaintiff  was  put  to  increased  cost  in  making 
delivery.    The  soda  was  an  article  manufactured  by  the  vendor,  and 
there  was  no  market  in  which  the  buyer  could  have  supplied  himself 
at  the  date  of  the  breach,  so  as  to  be  able  to  perform  his  contract  of 

(fl)  L.  R.,  6  Q.  B.  199.  &)  682;  80  L.  X,  C.  P.  282;  and  Elbin- 

(1)  18  G.  B.  (N.  S.)  446 ;  84  L.  J.,  C.  ger  Co.  v.  Annstrong,  L.  B.,  9  Q.  B.  478, 

P.  169.    See,  also,  Wilson  v.  Lancashire  at  p.  476. 

and  Yorkshire  Bailway  Co.,  9  C.  B.  (N. 
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resale.  The  plaintiff  had  paid  £169  to  his  vendee  in  St.  Petersburg; 
as  damages  for  non-delivery  to  him,  and  for  his  loss  of  profit  on  his 
subsale.  Held,  that  the  buyer  was  entitled  to  recover  as  damages  his 
lost  profits  on  the  resale,  and  all  his  additional  expenses  for  freight  and 
insunmce,  but  not  the  damages  paid  to  his  vendee  for  the  tatter's  loss 
on  the  subsale,  those  being  too  remote. 

The  ground  on  which  the  measure  of  damages  in  this  case  was  held 
to  form  an  exception  to  the  general  rule  was,  that  there  was  no  market 
in  which  the  buyer  could  have  replaced  the  soda  at  the  time  fixed  for 
the  delivery,  so  as  to  bring  it  within  the  principle  on  which  the  rule  is 
based,  namely,  that  the  disappointed  buyer  can  go  into  the  market 
with  the  money  which  he  had  prepared  for  paying  the  first  vendor, 
and  replace  the  goods,  subject  only  to  damages  arising  out  of  the  dif- 
ference in  price,  (a)  ^ 

§  1323.  But  in  Williams  v,  Reynolds  (6)  it  was  held  that  the  buyer 
LoM  f  roflta  ^^^^^  "^^  recover  as  damages  the  profit  that  he  would 
on  ftuboftie.  havc  gained  by  delivering  the  goods  under  a  resale  made 
Williams «.  by  him  subsequently  to  the  date  of  the  original  contract ; 
and  that  the  damages  must  be  assessed  according  to  the 
market  value  at  the  date  of  the  breach  ;  and  Crompton,  J.,  said  that 
the  Common  Pleas,  in  deciding  Borries  v.  Hutchinson,  must  be  taken 

(a)  See,  on  Uiis  point,  CHanlan   v.  they  had  issued  t>ie  periodical  without 

Great  Western  Bailwaj  Go.,  6  B.  &  S.  the  frontispieoe.    It  did  not  appear  that 

484;  34  L.  J.,  Q.  B.  164;  Bioe  v.  Bazen-  the  paper  tendered  Jane  8th  might  not 

dale,  7  H.  <Se  N.  96 ;  30  L.  J.,  £x.  371.  have  been  used.    Earl,  J.,  said :  "  Under 

6.  Where    there  is    no   Market   in  such  ciicumstanoes  they  oould  not  refoee 

which  Buyer  can  Repurchase. — Bank  to  take  the  paper  o£fored,  and  t])row  upon 

of  Montgomery  v.  Beese,  26  Penna.  448 ;  the  sellers  all  the  remote  subsequent  dam- 

McHose  V,  Falmer,  73  Penna.  365,  stated  age  which  they  claimed  to  have  sustained, 

in  the  text,  pott  {  1338.    Richardson  «.  They  had  the  right  to  refuse  to  take  this 

Chynoweth,  26  Wis.  656,  660 ;  Shepard  v.  paper  after  the  2d  day  of  June,    Put  they 

Milwaukie  Qas  Light  Co.,  15  Wis.  318 ;  could  not  refuse  to  take  it  and  then  daim 

Ck)ckburn   v.  Ashland   Lumber  Co.,  54  special  dmnages  because  they  oould  not 

Wis.  619,  623.    In  Parsons  v.  Sutton,  66  get  it" 

N.  Y.  92,  99,  the  contract  was  to  deliver  (6)  6  B.  A  S.  495 ;  84  L.  J.,  Q.  B.  221; 

certain  paper  June  2d  for  the  frontispiece  and  see  Qee  v.  Lancashire  and  Yorkshire 

of  a  periodical.    June  7th,  the  paper  not  Railway  Co.,  6  H.  &  N.  211 ;  30  L.  J., 

having  been  delivered,  the  buyers  gave  Ex.  11;  Great  Western  Railway  Go.  v. 

notice  that  they  would  not  receive  it  Redmayne,  L.  R,  1  C.  P.  329 ;   Portman 

June  8th,  it  was  tendered  and  refused,  and  v.  Middieton,  4  G.  B.  (K.  S.)  322;  27  L.  J^ 

the  buyers  claimed  special  damage  because,  G.  P.  231 ;  Mayne  on  Damages,  pp.  43,  sf 

not  being  able  to  procure  proper  paper,  sag.,  (ed.  1877.) 
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to  have  considered  the  subcontract  as  contemporaneous^  and  known  to 
the  defendant  at  the  time  of  his  making  his  contract. 

In  Randall  v.  Roper,  (o)  however,  which  was  for  damages  for  breach 
of  warranty,  and  will  therefore  be  considered  in  the  next  landau  • 
chapter,  the  liability  of  the  buyer  for  damages  to  sub-  ^^p«' 
vendees  was  taken  into  consideration  in  estimating  his  damages  against 
the  first  vendor. 

§  1324.  [In  the  Elbinger  Co.  v,  Armstrong,  (d)  the  defendant  had 
agreed  to  supply  the  plaintiffs  with  certain  sets  of  wheels  niwngwOo.  ». 
and  axles  during  the  months  of  February,  March,  and  -^™"*«»fif 
April,  1872.  This  contract  was  subsidiary  to  one  which  the  plaintiffs 
had  ixiade  to  supply  a  Russian  railway  company  with  wagons  by  two 
deliveries  in  May  of  the  same  year,  under  penalties  for  delay.  The 
defendant  had  notice  of  this  subcontract,  but  not  of  the  date  of  de- 
livery, or  of  the  amount  of  the  penalties.  By  reason  of  the  defend- 
ant's delay  in  delivering  the  wheels  and  axles,  which,  being  made 
according  to  tracings,  were  not  obtainable  in  the  market,  the  plaintiffs 
had  to  pay  j£100  to  the  Russian  company  by  way  of  penalties  under 
their  subcontract.  Held,  that  the  plaintiffs  were  not  entitled,  as  a 
matter  of  law,  to  damages  to  the  amount  of  the  penalties  paid  to  the 
Russian  company,  but  that  the  jury  might  reasonably  assess  the  dam- 
ages at  that  amount,  the  proper  direction  for  the  jury  being,  '^  that  the 
plaintiffs  were  entitled  to  such  damage  as  in  their  opinion  would  be 
fair  compensation  for  the  loss  which  would  naturally  arise  from  the 
delay,  including  therein  the  probable  liability  of  the  plaintiffs  to  dam- 
ages by  reason  of  the  breach  through  the  defendant's  default  of  that 
contract  to  which,  as  both  parties  knew,  the  defendant's  contract  with 
the  plaintiffs  was  subsidiary." 

§  1326.  In  Hinde  v.  Liddell,  (e)  the  defendants  had  contracted  to 
supply  the  plaintiff^  with  gray  shirtings  by  the  20th  of  Hincte ».  lid- 
October.     They  were  informed  generally,  that  the  shirt-  *®"' 
ings  were  intended  for  shipment,  but  had  no  notice  of  the  particular 
subcontract  which  the  plaintiff*  had  made.     Shortly  before  the  time 

(e)  £.,  K  A  E.  84 ;  27  L.  J.,  Q.  B.  266.  Wain,  1  Starkie  504,)  where  ihe  contract 

(d)  L.  B.,  9  Q.  B.  473.  See  remarRs  of  was  to  supply  scarlet  cuttings  in  China, 
Cotton,  L.  J.,  on  this  case  in  Hydraulic  and  the  articles  supplied  were  not  scarlet 
Engineering  Co.  v.  McHaffie,  4  Q.  B.  D.,  cuttings.  Lord  Ellenborough  held  that 
at  p.  677.  the  plaintiffi  were  entitled  to  the  value  of 

(e)  L.  B.,  10  Q.  B.  265.    See,  also,  an  scarlet  cuttings  in  China, 
earlier  case    at  Nisi  Prins    (Bridge   v. 
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for  delivery,  the  defendants  notified  to  the  plaintiff  that  they  would  be 
unable  to  complete  their  contract.  There  being  no  market  for  the 
kind  of  shirting  contracted  for,  the  plaintiff  procured  shirtings  of  a 
better  quality  at  a  higher  price,  in  order  to  fulfill  his  subcontract,  but 
he  received  no  advance  in  price  from  his  subvendee.  It 
no  market  for    was  admitted  at  the  trial,  that  the  shirtings  which  the 

theicoods  '  .  " 

buyer "jgypiro-  plaintiff  had  bought  were  the  nearest  in  quality  and  price 
that  could  be  obtained  in  the  market  for  delivery  by  the 
20th  of  October.  Held,  that  the  plaintiff  was  entitled  to  recover  the 
difference  between  the  price  paid  for  the  substituted  shirtings,  and  the 
defendants'  contract  price.  Blackburn,  J.,  said,  during  the  argument, 
''  There  was  no  market  for  this  particular  description  of  shirtings,  and 
therefore  no  market  price;  in  such  a  case,  the  measure  of  damages  is 
the  value  of  the  thing  at  the  time  of  the  breach  of  contract,  and  that 
must  be  the  price  of  the  bed  mbstUute  proeurcAle.  Berries  v.  Hutchin- 
son is  directly  in  point.  How  does  this  differ  from  the  case  of  a  car- 
rier who  fails  to  carry  a  passenger  to  a  given  place,  in  which  case  the 
passenger  has  beenr  held  over  and  over  again  to  be  entitled  to  take  the 
best  substitute  in  the  shape  of  a  conveyance  he  can  get,  no  matter  that 
it  costs  much  more  than  the  fare.'' 

In  The  Dunkirk  Colliery  Co.  v.  Lever,  (/)  which  was  the  converse 

case,  where  the  buyer  had  refused  to  accept  goods,  and 

Mery  cJo. ».        there  was  no  market  for  their  resale,  it  was  held  that  the 

proper  measure  of  damages  was  the  dctuai  loss  which  the 

seUerSy  ddixiig  as  reasonable  men  in  the  ordinary  oourse  of  their  business^ 

had  in  fad  sustained  by  the  bwyem^s  defauA. 

§  1326.  In  The  Hydraulic  Engineering  Co.  v.  McHaffie,(^)  the 
plaintifis,  beinir  under  a  contract  ^ith  Justice  for  the  sup- 

Hydraulic  Bd-        ,         «  r.  i  .         i         i  i      i»    *  ^  o»o 

ffineerinffOo.  ply  of  a  peculiar  machine  by  the  end  oi  August,  1878, 
contracted  with  the  defendants  to  make  a  part  of  the  ma- 
chine as  soon  as  possible.  The  defendants  were  aware  of  the  plain- 
tiffs' contract  with  Justice  and  knew  that  the  machine  was  wanted  by 
Justice  at  the  end  of  August,  but  did  not  complete  their  part  of  it 
until  the  end  of  September.  Justice  then  refused  to  accept  the  ma- 
chine. Under  these  circumstances  the  plaintiffs  were  held  entitled  to 
recover  damages  for  (1)  loss  of  profit  on  their  contract  with  Justice ; 

(/)  9  Ch.  D.  20>;  see,  per  James,  L.  J.,  {g)  4  Q.  B.  D.  670,  C.  A.  See,  also, 
at  p.  25;  41  L.  T.  (N.  S.)  638,  C.  A. ;  48  Wilson  v.  The  Oeneral  Screw  CoUier  Co., 
L.  T.  (N.  S.)  706,  in  the  House  of  Lords.    47  L.  J.,  Q.  B.  289. 
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(2)  expenditure  uselessly  incurred  in  making  other  parts  of  the  ma- 
chine; and  (3)  cost  of  preserving  and  warehousing  it. 

In  Thol  V.  Henderson,  (h)  the  latest  case  on  this  subject^  Grove^  J., 
held,  distinguishing  Borries  v.  Hutchinson,  that  when  the  ^^^^  ^ 
buyer  at  the  time  of  the  sale  has  neither  made  known  to  Hondewon. 
the  seller  the  subcontract  of  sale,  nor  the  specific  purpose  for  which 
the  goods  are  bought,  but  has  merely  informed  him  that  the  goods  are 
purchased  for  the  purpose  of  being  resold,  he  cannot,  on  the  seller's 
default,  recover  damages  for  the  loss  of  profits  on  the  subsale. 

§  1327.  It  is  submitted  that  these  decisions  establish  the  following 
rules  in  cases  where  goods  have  beea  bought  for  the  purpose  of  resale, 
and  there  is  no  market  in  which  the  buyer  can  readily  obtain  them : — 

I.  If  at  the  time  of  the  sale  the  existence  of  a  subcontract  is  made 
known  to  the  seller,  (i)  the  buyer,  on  the  seller's  default  Bales  whew 
in  delivering  the  goods,  has  two  courses  open  to  him : —     f^Sitfor 

(1)  He  may  elect  to  fulfill  his  subcontract,  and  for  that  S^*te°** 

no  market  for 


purpose  go  into  the  market  and  purchase  the  ^^ 


pur- 


best  substitute  obtainable,  charging  the  seller  ^^'"^ 
with  the  difference  between  the  contract  price  of  the  goodg^ 
and  the  price  of  the  goods  substituted,  (k) 
(2)  He  may  elect  to  abandon  his  subcontract,  and  in  that  case  he 
may  recover  as  damages  against  the  seller  (a)  his  loss  of 
profits  on  the  subsale,  and  (b)  any  penalties  he  may  be  liable 
to  pay  for  breach  of  his  subcontract ;  (l)  but  if  the  amoimt 
of  the  penalties  has  not  been  made  known  to  the  seller,  tlie 
buyer  is  not  entitled  to  recover  their  amount  as  a  matter  of 
right,  but  the  jury  may,  if  the  penalties  are  reasonable, 
assess  the  damages  at  that  amount,  (m)  It  is  further  sub- 
mitted that,  in  order  to  entitle  the  buyer  to  claim  exceptional 
profits  arising  from  a  subsale,  express  notice  of  the  amount 
of  such  profits  must  have  been  given  to  the  seller  at  the  time 
when  the  contract  was  made,  under  circumstances  implying 

(h)  8  Q.  B.  D.  457.  265. 

(t)  In  Thol  V.  Henderson,  «upra,  Qrove,  (/)  Borriee  v.  Hutchinson,  18  C.  B.  (N. 

J.,  expresses  the  opinion  that  it  would  be  8.)  445 ;  Elbinger  Co.  v,  Armstrong,  L. 

sufficient  if  the  seller,  without  knowing  R,  9  Q.  B.  473;  Hydraulic  Engineering 

of  the  existence  of  any  particular  sub-  Co.  v.  McHaffie,  4  Q.  B.  D.  670,  C.  A. 

contract,  knew  that  the  goods  were  being  (m)  Elbinger  Co.  v,  Armstrong,  L.  B., 

Iwught  for  a  specific  purpose.  9  Q.  B.  473. 

{k)  Hinde  v,  Liddell,  L.  B.,  10  Q.  B. 
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that  he  aooepted  the  contract  with  the  special  condition  at- 
tached to  it  (n) 

II.  If  at  the  time  of  the  sale  the  existence  of  a  subcontract  is  not 
made  known  to  the  seller,  a  knowledge  on  his  part  that  the  buyer  is 
purchasing  with  the  general  intention  to  resell,  or  notice  of  the  sub- 
contract given  to  him  subsequent  to  the  date  of  the  Contract,  will  not 
render  him  liable  for  the  buyer's  loss  of  profits  on  such  subcontract ; 
the  buyer  may  either  procure  the  best  substitute  for  the  goods  as  before, 
and  fulfill  his  subcontract,  charging  the  seller  with  the  difTerenoe  in 
price,  or  abandon  the  subcontract  and  bring  his  action  for  damages, 
when  the  ordinary  rule,  it  would  seem,  will  apply,  and  the  jury  must 
estilnate,  as  well  as  they  can,  the  difierence  between  the  contract  price 
and  the  market  value  of  the  goods,  although  there  is  no  market  price 
in  the  sense  that  there  is  no  place  where  the  buyer  can  readily  procure 
the  goods  contracted  for.  (o) 

III.  In  every  case  the  buyer,  to  entitle  him  to  recover  the  full 
amount  of  damages,  must  have  acted  throughout  as  a  reasonable  man 
of  business,  and  done  all  in  his  power  to  mitigate  the  loss.]  (p)  7 

(n)  See  ante  i  1320 ;  opinion  of  Willes,  sons  imposes  upon  a  partj  subjected  to 
J^  in  British  Colombia  Saw  Mill  Co.  o.  injury  from  a  breach  of  contract^  the  active 
Kettleship,  and  in  Home  v.  Midland  duty  of  making  reasonable  exertions  to 
Railway  Co. ;  and  see,  also,  Sedgwick  on  render  the  injury  as  light  as  possible. 
Damages,  vol.  1,  p.  233,  (ed.  1880,). and  the  Public  interest  and  sound  morality  unite 
case  of  Booth  v.  Spuyten  Day  vil  Rolling  with  the  law  in  demanding  this,  and  if  the 
Mill  Co.,  60  N.  Y.  487,  in  the  Court  of  injured  party,  through  n^ligenoe  or  will- 
Appeals  of  the  State  of  New  York,  no-  fulness,  allows  the  damages  to  be  enhanced^ 
ticed  post  i  1337.  the  increased  loss  justly  falls  upon  him." 

(o)  Williams  v.  Reynolds,  6  B.  &  S.  In  Hammer  v.  Schoenfelder,  stated  tupra, 

496 ;  Thol  v.  Henderson,  8  Q.  B.  D.  457.  note  4,  the  charge  to  the  jury,  which  was 

(p)  Dunkirk  Colliery  Co.  o.  Lever,  9  considered  unexceptionable,  was  "  thai  it 

Ch.  D.  20;  41  L.  T.  (N.  S.)  633,  C.  A. ;  was  necessary  for  plaintiff  to  use  reason- 

48  L.  T.  (N.  S.)  706,  in  the  House  of  able  care  and  make  reasonable  exertions 

Lords ;   Hinde  v.  Liddell,  L.  R.,  10  Q.  B.  to  obtain  a  sufficient  quantity  of  ice,  if  it 

265.  ooald  be  procured,  in  order  to  prevent  his 

7.  The  Buyer  cannot  Recover  Dam-  meat  from  spoiling,  bat  that  he  was  not 

ages  Willfully  or  Needlessly  Incurred  obliged  to  use  extraordinary  diligence  to 

by  Him. — In  Hamilton  v.  McPherson,  28  purchase  ice,  to  entitle  him  to  damages 

N.  Y.  72,  76,  the  suit  was  for  damages  for  on  that  ground/'    In  Beymer  o.  McBride, 

breach  of  contract  to  transport  oats  on  a  87  Iowa  114^  the  sale  was  of  the  stock  ami 

certain  day.    The  carrier  delayed  until  business  of  an  agricultural  warehouse,  and 

after  that  day,  and  the  oats  heated,  for  the  seller  agreed  to  turn  over  a  number 

want   of   proper   storage,  in   the  warm  of  machines  which  he  had  for  sale  on 

weather  that  came  on  daring  the  delay,  commission,    including    several    orders 

Selden,  J.,  said :  **  The  law  for  wise  rea-  already  taken.    The  agent  of  the  owner 
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§  1328.  It  may  be  useful  to  the  reader,  before  leaving  this  branch 
of  the  subject,  to  point  out  that,  in  the  case  of  Dunlop  v.  i,Q„,op  ,^ 
Higgins,  (g)  where  it  was  decided  that  the  purchaser  might  ^iggiM. 
recover  as  damages  any  profit  that  he  would  have  made  on  a  resale, 
without  reference  to  the  market  value  at  the  time  of  the  breach,  the 
decision  went  exclusively  on  the  Scotch  authorities  as  showing  what 
was  the  law  of  Scotland  where  the  contract  was  made,  and  the  case  is 
not  an  authority  on  the  English  law,  although  the  rule  of  the  English 
courts  was  mentioned  with  severe  disapproval  by  Lord  Gotten  ham.  (r) 

§  1329.  If  the  contract  which  has  been  broken  provided  for  the 
delivery  of  the  goods  to  the  buyer  on  request,  it  is  a  ^^^j^^^  ^^^^ 
condition  precedent  to  the  buyer's  right  of  action  that  he  totay«r*^n* 
should  make  this  request  either  personally  or  by  letter,  '^''•*-" 
unless  there  has  been  a  waiver  of  compliance  with  this  condition,  re- 
sulting from  the  vendor's  having  incapacitated  himself  from  comply- 
ing with  the  request  by  consuming,  or  reselling,  or  otherwise  so  die- 

of  the  machines  took  them  into  his  pos-  existed,  the  plaintiff  oould,  without  cavg 
session,  and  kept  them  at  a  place  about  expense  on  his  part,  by  simply  accepting 
100  yards  from  the  warehouse,  and  refused  the  offer  made,  have  secured  the  oommis- 
to  permit  the  bnyer  of  the  warehouse  to  sions  upon  all  the  orders  already  taken 
keep  possession  of  them,  but  did  ofier  to  for  the  sale  of  threshers  and  reapers,  and 
permit  him  to  sell  them  and  receive  the  also  upon  all  the  sales  which  he  might 
commission,  in  the  same  manner  as  if  he  make,  and  thus  he  wpuld  have  sustained 
had  retained  the  possession  which  his  no  damage  upon  this  ground."  See  Loker 
vendor  previously  had.  He  refused  to  v.  Damon,  17  Pick.  284,  288 ;  Miller  v. 
avail  himself  of  the  privilege  and  sued  Mariners'  Church,  7  Me.  51,  56 ;  Stale, 
|he  seller  for  damages.  On  the  trial  the  ex  rel.  Rice,  v.  Powell,  44  Mo.  436,  440 ; 
defendant  offered  to  prove  the  permission  French^.  Vining,  102  Mass.  132 ;  Shan- 
given  the  plaintiff  to  sell,  but  the  court  non  v.  Comstock,  21  Wend.  437,  461 ; 
ruled  out  the  evidence.  For  this  cause  Hecksher  v.  McCrea,  24  Wend.  304,  309 ; 
the  judgment  was  reversed.  Day,  J.,  Parsons  v.  Sutton,  66  N.  Y.  92,  98.  On 
said :  **  It  is  a  general  principle  of  law  in  notice  of  rescission  by  one  party,  the  other 
case  of  a  breach  of  a  specific  contract,  that  is  entitled  to  damages  up  to  that  time,  but 
if  the  injured  party  can  proteet  himself  cannot  go  on  making  damages.  Clark  v. 
from  damage  he  is  bound  to  do  so,  if  MarsigUa,  1  Denio  317 ;  Dillon  v.  Ander- 
practicable,  at  a  moderate  expense,  or  by  son,  43  N.  Y.  231,  239. 
ordinary  efforts,  and  he  can  charge  the  (q)  1  H.  L.  C.  381. 
delinquent  party  for  such  expense  and  (r)  See  the  remarks  on  this  case  in 
efibrts,  and  for  such  damages  only  as  could  Mayne  on  Damages,  p.  48,  (ed.  1877,)  quo- 
not  he  prevented  by  the  exerdse  of  such  ted  and  approved  by  the  judges  in  Wil- 
diligence.  2  Qreenl.  £v.,  {  261,  and  cases  liams  v.  Reynolds,  6  B.  A  &  495,  per 
cited.  Mather  «l  Butler  County,  28  Iowa  Crompton,  J.,  at  p.  601,  and  per  Black- 
258.    If  the  iiMsts  offered  to  be  proved  bum,  J.,  at  p.  506. 

40 
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posiug  of  the  goods  as  to  render  a  request  idle  and  useless^  («)  as  hereto- 
fore explained  in  the  chapter  on  Conditions,  (t)  ^ 

§  1 330.  If  the  buyer  is  unable  to  prove  the  existence  of  anj  actual 

damage  resulting  from  the  non-delivery,  he  will  neverthe- 

ciamaffea  less  be  entitled   to  recover  nominal  damages,  (u)  on  the 

provecl  nomi-  ^     ^  \   / 

i^i^xnmB      general  principle  that  every  breach  of  contract  imports 
some  damage  in  law.  ^ 

It  must  not  be  forgotten  that  even  after  the  goods  have  been  sent  to 
the  buyer,  in  the  performance  of  an  executory  contract,  his  right  of 
rejecting  them  is  uuafiected  by  the  actual  delivery  to  him,  until  he  has 
liad  a  reasonable  opportunity  of  inspection  and  examination,  as  shown 
<inte  §  1049,  in  the  chapter  on  Acceptance. 

§  1331.  Several  cases  have  been  decided  as  to  the  effect  of  a  breach 
Measure  of  ^^  coutract  of  Sale  where  the  goods  are  to  be  delivered  in 
^oStJaSfor  f^uro  by  installments.  It  has  already  been  shown,  ante 
S£?S?nrtIu  §  903,  that  a  partial  breach  of  the  contract  by  a  refusal  to 
"**"*•'  accept  or  to  deliver  any  particular  parcel  of  the  goods,  was 

decided  by  the  Queen's  Bench,  in  Simpson  v.  Crippin,  (v)  not  to  give 
to  the  aggrieved  party  the  right  to  rescind  the  whole  contract,  but 
only  to  a  compensation  in  damages  for  the  partial  breach :  and  this 
decision  was  treated  as  settling  the  law  on  this  poiut  in  Boper  v. 
Johnson,  infra,  10 

The  measure  of  damages  to  which  the  buyer  is  entitled  on  the  breaoh 

(«)  Bach  V,  Owen,  5  T.  B.  409 ;  Bad-  14  Federal  Beporter  772^  tried  by  the 

ford  V.  Smith,  3  M.  &  W.  254 ;  Bowdell «.  ooart  withoat  a  jury,  the  conrt  not  finding 

Parsons,  10  East  359 ;  Amory  v.  ]^rodrick,  the  evidence  of  any  rise  in  market  price 

bB.  &  Aid.  712.  Boffident,  gave  judgment   for   nominal 

(0  Ante  i  858,  et  seq.  damages.    Bat  see  Barnard  «.  Oonger,  6 

8.  See  anU  J  860,  notes  7,  8,  and  9 ;  McL.  497,  where  the  prioe  at  the  time  of 
'Chad  wick  v.  Butler,  28  Mich.  349.  deliyeiy  was  lower   than    the   contract 

(u)  Valpy  V.  Oakelej,  16  Q.  R  941 ;  price,  and  the  court  held  on  a  suit  by  the 

20  L.  J.,  Q.  B.  380 ;   Griffiths  o.  Perry,  1  buyer  for  non-delivery  that  as  no  dam- 

£.  &  E.  680 ;  28  L.  J.,  Q.  B.  204.  ages  had  been  sustained,  none  could  be  re- 

9.  Nominal  Damages. — ^In  Wilson  e.  covered,  and^^he  verdict  wss  for  defendant. 
Whitaker,  49  Penna.  114,  the  contract  But  the  question  of  the  right  to  nominal 
was  to  sell  stock  which  the  agent  of  the  damages  seems  not  to  have  been  ooosid- 
seller  had,  without  the  seller's  knowledge,  ered. 

sold  already.    The  buyer  sued  for  breaoh  (v)  L.  B.,  8  Q.  B.  14 ;   and  see   the 

and  claimed  the  benefit  of  a  subsequent  cases  reviewed  ante  {{  908-909. 

rise  in  the  market  price  of  the  stock.  But  10.  Simpson  v.  Crippin  has  not  been 

the  court  held  that  it  was  a  esse  for  nom-  generally  followed  in  the  United  States, 

inal  damages  only.    In  Moses  v.  Basin,  See  oats  {  909,  note  26. 
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of  such  a  contract  has  been  determined  in  two  cases^-one  in  which  the 
action  was  brought  after  the  time  fixed  for  the  final  delivery,  and  the 
other  where  the  action  was  brought  after  partial  breach  but  before  the 
time  fixed  for  the  last  delivery. 

§  1332.  In  Brown  v.  MuUer,  {x)  the  contract  was  for  the  delivery  of 
500  tons  of  iron  in  about  equal  proportions  in  September,  ^^^^  ,, 
October,  and  November,  1871,  and  action  was  brought  in  m^^«'- 
December  by  the  buyer.     The  defendant  had  given  notice  soon  after 
the  contract  that  he  ^^  considered  the  matter  off,'^  and  that  he  regarded 
the  contract  as  canceled,  and  had  expunged  the  order  from  his  books. 
It  was  held  that  the  proper  measure  of  damages  was  the  sum  of  the 
di£Perence  between  the  contract  and  the  market  prices  of  one-third  of 
600  tons  on  the  SOtb  of  September,  the  31st  of  October,  and  the  30th 
of  November  respectively.     In  this  case  the  plaintifi^  had  not  elected 
to  consider  the  defendant's  repudiation  of  the  contract  as  a  breach, 
which  he  was  at  liberty  to  do  under  the  decisions  in  Hochster  v.  De  la 
Tour,  (y)  and  Frost  v.  Knight,  {z)  but  had  insisted  on  the, execution  of 
the  contract  after  that  repudiation. 

§  1333.  In  Boper  v.  Johnson,  (a)  the  defendants  had  contracted  to 
sell  to  the  plain  tiffi  300  tons  of  coal,  "  to  be  taken  during  j^op^^. 
the  months  of  May,  June,  July  and  August ; "  and  the  Jo^moh. 
plaintiffs  having  taken  no  coals  in  May,  the  defendants  on  the  3l8t  of 
that  month  wrote  to  the  plaintiffs  to  consider  the  contract  canceled. 
The  plaintifis  on  the  next  day  replied,  refusing  to  assent  to  this,  and 
sent  to  take  coal  under  the  contract  on  the  10th  of  June,  when  the 
defendants  positively  refused  delivery  and  the  action  was  commenced 
on  the  3d  of  July. 

It  was  held,  first,  that  on  the  authority  of  Simpson  v.  Crippin,  the 
defendants  had  no  right  to  rescind  the  contract  by  reason  of  the  plain- 
tiffs' default  in  not  sending  to  take  the  May  delivery;  and,  2udly, 
that  the  plaintiffi  had  elected  to  treat  the  positive  refusal  of  the  de- 
fendants on  the  10th  of  June  as  a  breach  of  the  contract  on  thai  day, 
under  the  doctrine  of  the  cases  of  Hochster  v.  De  la  Tour  and  Frost 
V.  Knight ;  but  although  that  was  the  date  of  the  breach,  it  was  also 
held, 

(x)  Jj.  R,  7  Ex.  819.    See,  also,  Ex  upon  the  same  princi^ple. 

parte  Llansamlet  Co.,  16  Eq.  155,  and  (y)  2  £.  &  B.  678 ;  22  L.  J.,  Q.  B.  455 

Barmingham  v.  Smith,  31  L.  T.  (N.  S.)  (f)  L.  B.,  7  Ex.  111. 

540,  where  the  damages  were  assessed  (a)  L.  B.,  8  G.  P.  167. 
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Srdly,  that  in  (he  abaenoe  of  any  emdenoe  on  the  part  of  the  defend- 
anl8  that  the  plaintiffa  could  have  gone  into  the  market  and  obtained 
a/nother  dmilar  ooTitraot  on  swsh  terms  as  would  mtigaJte  their  loes^  the 
measure  of  damages  was  the  sam  of  the  differences  between  the  con- 
tract price  and  the  market  price  at  the  several  periods  for  delivery, 
although  the  last  period  fixed  for  delivery  had  not  arrived  when  the 
action  was  brought,  or  the  cause  tried.  The  jury  were  to  estimate,  as 
best  they  could,  the  probable  difference  in  respect  of  the  future  de- 
liveries. 11 

§  1334.  [It  may  be  observed  that  where,  as  in  Boper  v.  Johnson, 
the  amount  of  the  installments  is  not  specified  in  the  con- 
•mount  of  in-  tract,  the  prima  facie  rule  would  seem  to  be  that  the  de- 
mentioiMdbi  livcries  should  be  ratably  distributed  over  the  contract 
period,  but  if  it  can  be  gathered  from  the  terms  of  the 
contract  or  the  circumstances  of  the  contracting  parties,  that  ratable 
deliveries  were  not  intended,  it  then  becomes  a  question  for  the  jury, 
whether  the  tender  of,  or  demand  for,  delivery  is  a  reasonable  one.  (6) 

Bergheim  v.  The  Blaenavon  Iron  Company  (c)  was  a  somewhat 
different  case.     The  defendants  had  entered  into  a  contract 
^Smlm'      for  the  sale^of  iron  rails  to  the  plaintiff,  delivery  to  com- 
^^^^*  mence  by  the  15th  of  January,  1873,  and  to  be  completed 

by  the  16th  of  May.  In  the  event  of  the  defendants  exceeding  the  time 
ofddiveryy  they  were  to  pay,  by  way  of  fine,  7«.  6<i.  per  ton  per  week. 
The  defendants  failed  to  deliver  the  iron  within  the  time  limited.  In 
an  action  to  recover  damages  for  delay  in  delivery,  it  was  held,  that 
the  fine  ought  to  be  calculated  from  the  date  at  which  the  contract  was 
to  be  completed,  and  not,  as  was  contended  by  the  plaintiffi,  upon  the 
strength  of  Boper  v,  Johnson,  and  Brown  v,  MuUer,  from  the  difierent 
dates  at  which  the  delivery  of  a  parcel  might  reasonably  have  been 
expected.  Of  the  judges  of  the  Queen's  Bench,  Blackburn,  J.,  de- 
clined to  express  any  opinion  upon  the  construction  of  the  delivery 
clause,  while  between  Field  and  Mellor,  JJ.,  there  was  the  same  diver- 
gence of  opinion  which  was  shown  by  the  judges  of  the  Court  of  Ex- 
chequer who  decided  Coddington  v.  Paleologo  {ante  %  1024),  where  the 
language  of  the  contract  was  somewhat  similar ;  but,  upon  the  con- 
struction of  the  penalty  clause,  they  were  unanimous  in  deciding  that 

11.  Shreye  v.  Brereton,  61  Penna.  176,        (6)  See  Calaminua  v.  Dowlais  IroD  Cki^ 
186 ,  Habbert «.  Borden,  6  Whaii.  79,  97 ;    47  L.  J^  Q.  B.  676. 
Qnnd  Tower  Go.  v,  Phillips,  23  Wall  471.        (e)  L.  R.,  10  Q.  B.  319. 
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the  parties  intended  the  16th  of  May  to  be  the  dale  from  whioh  the 
penalty  for  non-delivery  was  to  be  assessed. 

§  1335.  The  rules  in  America  for  the  assessment  of   j^^i^ 
damages  do  not  materially  differ  from  those  adopted  in  -^'^^'^'^^ 
England. 

1  he  general  rule  is  well  established,  that  on  the  seller's  failure  to 
deliver  the  goods  according  to  the  contract,  the  ordinary  measure  of 
damages  is  the  difference  between  the  contract  price  and  the  market 
price  of  the  goods  at  the  time  when,  and  at  the  place  where,  they  should 
have  been  delivered ;  and  where  there  is  no  market  at  the  place  of 
delivery,  then  at  the  nearest  available  market,  with  the  addition  of 
the  increased  expense  of  transportation  and  hauling,  (e)  ^^ 

§  1336.  With  regard  to  special  damages,  it  has  been  laid  down  in 
the  leading  case  of  Griffin  v.  Colver,  (/)  that  **  the  broad 
general  rule  in  such  cases  is  that  the  party  injured  is  en-  damag«g. 
titled  to  recover  all  his  damages,  including  gains  preven-  Griffln*. 
ted,  as  well  as  losses  sustained ; ''  and  this  rule  is  subject 
to  but  two  conditions. 

1.  The  damages  mtui  be  sueh  as  may  fairly  be  supposed  to  have  en- 
tered into  the  contemplation  of  the  parties  when  they  made  the  oontraoty 
thai  is,  mud  be  such  as  might  naiuraffy  be  expected  to  follow  its  vio- 
lation; and 

2.  They  must  be  certain,  both  in  their  nature  and  in  respect  to  the 
cause  from  which  they  proceed. 

^^  The  familiar  rules  on  the  subject  are  all  subordinate  to  these.  For 
instance,  that  the  damages  must  flow  directly  and  naturally  from  the 
breach  of  contract,  is  a  mere  mode  of  expressing  the  first  ;•  and  that 
they  must  be,  not  the  remote  but  proximate  consequence  of  such 
breach,  and  must  not  be  speculative  or  contingent,  are  different  modi- 
fications of  the  last." 

The  rules  laid  down  in  this  case  have  been  always  referred  to  with 
approval,  and  have  been  recently  re-affirmed  by  the  same  court  (g) 

§  1337.  In  America,  therefore,  the  second  branch  of  the  rule  laid 

(e)  DaDao.Fielder,12N.Y.  40;  Grand  (g)  MesBmore  v.  The  New  York  Shot 

Tower  Co.  v.  Phillips,  '23  Wallace  471,  and  Lead  Co.,  40  N.  Y.  422,  427 ;  Cassidj 

per  Bradley,  J.,  at  pp.  479, 480.  v.  Le  Fevre,^46  N.  Y.  662,  667 ;  Booth  «. 

12.  See  amU  {  1305,  note  2.  The  Spuyten  Dayyil  Mill  Co.,  60  N.  Y. 

(/)  16  N.  Y.  489  (decided  in  1858),  487,  at  p.  492;  Devlin  v.  The  Mayor  and 

per  Selden,  J.,  in  delivering  the  opinion  Aldermen  of  New  York,  63  N.  Y.  8^  at  p. 

of  the  Court  of  Appeals,  at  p.  494.  26. 
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BeooQ«i  bmnoh  ^^^^  *°  Hadlcj  t;.  Bazeodale,  viz.,  that  the  damages  mast 
HadSy?.**"  ^  "such  as  may  fairly  be  supposed  to  have  been  in  the 
a^ptod^b  contemplation  of  the  parties  at  the  time  when  they  made 
Am«rioa.  ^g  contract,"  has  been  generally  accepted  and  adopted  as 

a  charge  to  juries.  And  the  first  branch  of  the  rule,  viz.^  "  that  the 
damages  must  be  such  as  flow  directly  and  naturally^  i.  e.,  in  the  ordi- 
nary course  of  things,  from  the  breach  of  the  contract,"  has  been 
treated  as  only  another  way  of  expressing  the  same  rule.  (&)  IS 

Upon  the  question  referred  to  ante  §  1323^  d  aeq.,  it  was  held  in 
Bniarffement  Messmorc  0.  The  Ncw  York  Shot  and  Lead  Company,  (t) 
«>minanioa-  that  if  the  vcudor  know  that  the  purchase  is  made  in 
M^^ulnoes     order  to  enable  the  buyer  to  fulfill  an  existing  contract  for 

that  will  -  /•        1        1  1    .  1  .  . 

result  from        resalc  at  a  profit,  the  latter  may  claim  as  damages  this 

profit  if  lost  by  the  vendor's  default. 

Measmore  v. 

NewYwk  And  in  Booth  v.  Spuyten  Duyvil  Mill  Company,  (i) 

^^^  ^  this  rule  was  accepted,  subject  to  the  limitation  that  to 

B^^traDnyw  ^^^^^  *  party  to  a  contract  with  responsibility  for  special 
vu  Mm  oo.  consequences  which  may  result  from  breaking  it,  notice  of 
such  consequences  must  have  been  given  under  idrcumsUmoea  implying 
that  U  formed  the  basis  of  the  agreement. 

Church,  C.  J.,  in  delivering  the  opinion  of  the  court  at  p.  494, 
says,  afler  referring  to  Hadley  r.  Baxendale :  '^  This  case  has  been 
frequently  referred  to,  and  the  rule,  as  laid  down,  somewhat  criti- 
cised ;  but  the  criticism  is  confined  to  the  diaracier  of  the  notice  or 
communication  of  the  special  circumstances.  Some  of  the  judges,  in 
commenting  upon  it,  have  held  that  a  bare  notice  of  special  conse- 
quences^which  might  result  from  a  breach  of  the  contract,  unless  under 
such  drcumstanoes  as  to  imply  thai  U  formed  the  base  of  the  agreement^ 

(A)  Per  Selden,  J.,  in  Griffin  o.  Colver,  13.  See  anU  {  1307,  note  4. 

16  N.  Y.  489,  at  p.  494.    Mr.  Sedgwick  (»)  40  N.  Y.  422. 

(Sedgwick  on  Damages,  vol.  I.,  p.   233,  (*)  60  N.  Y.  487.    It  shoald  be  noted, 

ed.  1880,)  declares  his  preference  for  the  that  in  this  case  there  was  no  notice  to 

first  branch  of  the  rule,  upon  the  ground  the  vendor  of  the  price  provided  for  in 

that  it  is  possible  to  say  with  some  defi-  the  subcontract,  and  it  was  insisted,  there- 

niteness,  what  would  follow  in  the  usual  fore,  that  the  contract  was  not  made  with 

oouree  of  things;  but  what  the  intention  reference  to  such  price,  and  that,  as  there 

of  the  parties  probably  was,  is  a  very  diffi-  was  no  market  for  the  goods  in  question, 

cult  matter  to  arrive  at,  and  Ihat  parties  the  defendant  was  liable  only  to  nominal 

usually  contemplate  the  performance,  and  damages.    But  this  contention  was  rejected 

not  the  breach,  of  contracts.  by  the  court    At  p.  493. 
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woald  not  be  sufficieDt.  I  coDcar  with  the  views  expressed  in  these 
cases;  and  I  do  not  think  the  court  in  Hadlej  v.Baxendale  intended 
to  lay  down  any  different  doctrine.'' 

§  1338.  The  Supreme  Court  of  Pennsylvania  has  gone  somewhat 
further  than  any  reported  case  in  the  State  of  New  York,  moHo«j». 
and  in  McHose  v.   Fulmer(f)    decided  that  where   the  '^i™*'- 
goods  cannot  be  obtained  in  the  market^  the  measure  of  JjJ^^J^*' 
damages  is  the  actual  loss  the  buyer  siMtains.    The  plain-  ^JJfSew  b 
tiff,  a  manufacturer,  contracted  for  iron  from  the  defend-  SljaSS?*^' 
ant,  who  failed  to  deliver,  and  the  plaintiff  was  unable  to  S?SJl^ 
supply  himself  in  the  market.      It  was  held  that  the  lo**"-^'^^*- 
measure  of  damages  was  the  actual  loss  he  sustained  by  having  to  use 
an  inferior  article  in  his  manufacture,  or  in  not  receiving  the  advance 
on  the  contract  price  on  contracts  he  had  entered  into,  relying  on  his 
contract  with  Fulmer.] 

SECTION  n. — WHEBE  THE  PBOPEBTY  HAS  PASSED. 

§  1339.  Where  the  contract  has  been  broken  by  the  vendor  is  one 
in  which  the  property  has  passed  to  the  buyer,  there  arise  in  favor  of 
the  latter  the  rights  of  an  owner ;  of  one  who  has  not  only  the  prop- 
erty in  the  goods,  but  the  right  of  poasearion,  defeasible«^nly  on  his 
own  default  in  complying  with  his  duty  of  accepting  and 
paying  for  them.      A  buyer  in   this  condition   has  of  aihmnmmS^ 
course  the  right  of  action  for  damages  for  breach  of  the  lawbataotioii 
contract,  discussed  in  the  preceding  section  ;  for  that  is  a 
right  common  to  all  parties  to  contracts  of  every  kind,  and  was  form- 
erly the  only  remedy  at  common  law  for  such  breach. 

§  1340.  In  equity,  however,  the  courts  would  in  certain  cases  com- 
pel the  vendor  to  deliver  the  specific  chattel  sold,  and  the  sateqnitj 
cases  on  the  subject   are   collected  in  White   &  Tudor's  SSSKXi 
Leading  Cases  in  Equity,  (tn)  where  the  rule  as  deduced  S!S£S«I!^ 
from  the  authorities  is  stated  in  these  words:      *^The  Rule  in. 
question  in  all  cases  is  this, — ^Will  damages  at  law  afford  •**'**^- 
an  adequate  compensation  for  breach  of  the  agreement?      If  they 
will,  there  is  no  occasion  for  the  interference  of  equity ;  the  remedy  at 

(/)  73  Penna.  365.    See,  also,  Bank  of        (m)  Vol.  I.,  p.  848,  (ed.  1877,)  notes  lo 
Montgoinery  v.  Beeee,  26  Penna.  143.  Cuddee  v.  Butter. 
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law  is  oomplete :  if  they  will  not,  specific  performanoe  of  the  agree- 
meDt  will  be  enforced/'  (n)  14 

But  DOW,  by  the  Mercantile  Law  Amendment  Aot^  1866  (19  and 
gp^^jy,^  p^  20  Vict.,  c.  97,  §  2,)  it  is  provided,  that "  in  all  actions  for 
^  SJowl^iithwr  breach  of  contract  to  deliver  specific  goods  for  a  price  in 
^w  ^M^  nioney,  on  application  of  the  plaintiff,  and  by  leave  of 
ment  A<*.  ^^  judge  bcforc  whom  the  cause  is  tried,  the  jury  shaU,  if 
they  find  the  plaintiff  entitled  to  recover,  find  by  their  verdict  what 
are  the  goods  in  respect  of  the  non-delivery  of  which  the  plaintiff  is 
entitled  to  recover,  and  which  remain  undelivered  ;  what,  if  any,  is 
the  sum  the  plaintiff  would  have  been  liable  to  pay  for  the  delivery 
thereof;  what  damages,  if  any,  the  plaintiff  would  have  sustained  if 
the  goods  should  be  delivered  under  execution  as  thereinafter  men- 
tioned, and  what  damages  if  not  so  delivered ;  and  thereupon  if 
judgment  shall  be  given  for  the  plaintiff,  the  courts  or  any  judge 
thereof,  at  their  or  his  discretion,  on  the  application  of  the  plaintiff, 
shall  have  power  to  order  execution  to  issue  for  the  delivery,— on  pay- 
ment of  such  sum,  if  any,  as  shall  have  been  found  to  be  payable  by 
the  plaintiff  as  aforesaid,^-of  the  said  goods,  without  giving  the  de- 
fendant the  option  of  retaining  the  same  upon  paying  the  damages  as- 
sessed * 

§  13^  .  The  buyer  to  whom  the  property  has  passed  may,  if  not  in 
default,  maintain  an  action  in  trover  for  damages  for  the 
■too  maintain     conversion,  ou  the  vendor's  refusal  to  deliver,  as  well  as 
an  action  on  the  contract;  but  he  cannot  recover  greater 
damages  by  thus  suing  in  tort,  than  by  suing  on  the  contract     If 
therefore,  the  vendor's  conversipn  was  before  delivery,  so 
damacMfbr       that  he  caunot  maintain  an  action  for  the  price,  as  if  he 
▼wdorbefora     has  resold  the  goods  to  a  third  person,  the  damages  re- 
coverable would  be  only  the  difference  between  the  con- 
tract price  and  the  market  value,  (o)     But  if  the  vendor's  right  of 
action  for  the  recovery  of  the  price  were  not  thus  lost,  as  if  he  had 
delivered  the  goods  and  afterwards  tortiously  retaken  and  converted 

(n)  See,  also,  opinion  of  Kindenlcy,  ally  enforoed. 

V.  C,  in  Falcke  v.  Gray,  4  Drew.  658 ;  29  14.  1  White  dk  Tudor  Leading  Caees  in 

L.  J ,  Ch.  28,  in  which  he  held  that  a  £qaity,  (Am.  ed.  187S,)  p.  1096. 

contract  for  the  porchaae  of  articles  of  (o)  Chinery  v.  Viall,  6  H.  A  N.  288; 

nnnsaal  beauty,  rarity,  and  distinction,  29  L.  J.,  Ex.  180. 
such  as  objects  of  Tertu,  will  be  specific- 
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them,  the  buyer  s  right  of  reoorery  in  trover  was,  prior  to  j^f^^^ 
the  Judicature  Acts,  for  the  whole  value,  and  the  vendor  "^^wr- 
was  driven  to  his  cross-action,  (p)  but  he  may  now  set  up  a  counter- 
claim for  the  price.  1^    The  subject  has  already  been  discussed,  in  the 
examination  of  the  Vendor's  Right  of  Resale,  in  Part  I.,  Chap.  3, 
Book  V. 

§  1342.  After  the  property  in  the  specific  chattel  has  passed  to  the 
buyer,  it  may  happen  that  he  discovers  the  goods  bought 
to  be  different  in  kind  or  quality  from  that  which  he  had  toro^^e 
a  right  to  expect  according  to  the  agreement.     In  such 
case  it  is  necessary  to  distinguish  whether  the  defect  be  one  in  the  per- 
formance of  a  condition  or  of  a  warranty.     In  the  former  case  he  may 
refuse  to  accept  the  goods  and  reject  the  contract,  but  not  in  tiie  latter. 

The  reason  for  this  difference  is,  that  in  the  one  case,  the  contract 
itself  depends  on  the  performance  of  the  condition  precedent  incum- 
bent on  the  vendor,  while  in  the  other  the  principal  contract  has  been 
performed,  and  the  breach  is  only  of  the  collateral  undertaking  of 
warranty. 

§  1343.  If  the  goods  sold  are  not  of  the  description  which  the 
buyer  agreed  to  purchase,  he  may  reject  them,  as  ex-  ^^^  ^^^ 
plained  ante  §  918,  H  seq.^  in  the  chapter  on  Conditions,  5*tKtoorf°*^ 
where  the  cases  are  cited  and  reviewed.  1^  **°°  agreed  on. 

But  where  the  property  in  the  goods  has  passed  to  the  buyer,  uncon- 
dUionalbfy  the  law  gives  him  no  right  to  rescind  the  con- 
tract in  the  absence  of  an  express  stipulation  to  that  effect,  Jeot  them  for 

«/•  ••••  Drenoh  of  wwp- 

and  the  property  therefore  remaining  in  him,  he  is  bound  nmtyofqoai- 
to  pay  the  price  even  if  he  r^eot  the  goods,  which  still 
remain  his.  {q)    His  proper  remedy,  therefore,  is  to  receive  the  goods, 
and  to  exercise  the  rights  explained  in  the  next  chapter.  ^7 

(p)  Gillard  v.  BritUn,  S  M.  A  W.  675.  Mmb.  500.    Bat  most  American  deciBioDs, 

15.  Johnson  «.  Diokinson,  7S  N.  T.  42.  for  the  sake  of  extending  the  remedy, 

16.  Buyer's  'Remedy  Where  the  permit  the  buyer  to  treat  words  of  descrip- 
Goods  do  noc  Answer  the  Descrip-  tion  in  a  sale  as  a  warranty ;  and,  there- 
tion.-  -That  the  buyer  may  reject  the  fore,  he  can,  if  he  chooses,  in  sach  case 
property  soM  by  description,  if  on  exam-  accept  the  property  and  hold  the  seller 
ination  it  is  found  not  to  answer  the  de-  for  damages.  See  arUe  {  918,  note  82,  and 
scription,  is  well  settled  in  America.    See  {  966,  note  24. 

ante  i  918,  note  82;  Avery  ft.  Miller,  118        (q)  Street  «.  filay,  2  R  A  Ad.  456; 


17.  Buyer's  Remedies  for  Breach  of    that  the  buyer  may  avoid  the  sale  for 
Warranty. — In  many  states  it  is  held    breaoh  of  warranty,  and  defend  a  suit  for 
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§  1344.  In  Heyworth  v.  HutchinsoD,  (r)  the  buyer  was  held  boand 
to  accept  the  goods,  although  the  property  had  not  passed 
HutohinMn.  to  him,  oUhough  he  had  not  had  an  opportunUiy  of  tiupeo- 
Bayer  held  ^^  before  jmrohosef  and  although  the  goods  were  mueh  in- 
mptsl^cto^  firior  in  quality  to  the  vKxrranJty  m  the  written  ooninuaL 
eoutoiyoon!^'  The  casc  turned  on  the  meaning  of  the  written  contract; 
nof  equal  to*  but  the  dtcta  of  thc  judges  would  eeem  to  imply  that  the 
^^'^'^^  '  same  decision  would  be  given  in  the  case  of  any  contract 
for  the  sale  of  specific  goods.  The  defendant  bought  a  quantity  of 
wool,  '^  413  bales  greasy  Entre  Rios,  at  10^.  per  pound,  to  arrive  ex 
Stige,  or  any  vessel  that  may  be  transhipped  in,  and  subject  to  the 
wool  not  being  sold  in  New  York,  before  advice  reaches  the  consignees 
to  send  the  wool  forward  here.  The  wool  to  be  guaranteed  about  sim- 
ilar to  samples  in  Perkin's  and  Robinson's  possession,  and  if  any  die- 
pute  arieea  it  shall  be  decided  by  the  selling  brokers,  whose  decision 
shall  be  final,  &c." 

On  arrival  it  was  found  by  the  brokers  that  180  bales  were  not  as 
good  as  the  original  samples  by  2d.  a  pound ;  201  bales  not  as  good 
by  1^.  a  pound ;  and  32  bales  not  as  good  by  ^d.  per  pound.  The 
buyer  on  inspecting  the  wool  refused  to  take  it,  and  after  due  notice 
to,  and  under  protest  from  him,  the  brokers  awarded  that  he  should 
take  it  at  tiie  above  allowances.  The  second  count  of  the  declaration 
alleged  this  decision  of  the  brokers  as  an  award  after  due  arbitration. 
One  of  the  brokers  deposed  at  the  trial  that  the  wool  was  not  *^  about 

Qomperts  p.  Denton,  1  G.  A  M.  205 ;  Eldon's  decision  to  the  oontraiy ,  in  Gortis 

Poulton  V.  Lattimore,  9  B.  A  C.  259 ;  Par-  v.  Hannaj,  3  Esp.  88,  is  overruled  by  the 

sons  V,  Sexton,  4  C.  B.  899 ;  Dawson  «.  later  cases. 

Gollis,  10  G.  B.  530;  Gutter  v.  Powell,  in  (r)  L.  K,  2  Q.  R  447 ;  36  L.  J.,  Q.  B. 

notes,  2  Sm.  L.  G.  30,  (ed.  1879.)    Lord  270. 

the  price,  or  recover  it  back  if  he  has  avoids  the  sale  for  breach  of  warranty  or 

paid  it.    This  subject  is  treated  at  length  not,  he  retains  his  remedy  on  the  war- 

and  the  American  cases  stated  anU  {  623,  ranty.    He  may  retnm  the  goods,  if  he 

at  8eq,    Wright  v.  Davenport,  44  Tex.  has  that  right  either  by  law  or  by  expreee 

164  i  Gharchill  v.  Price,  44  Wis.  540, 544 ;  agreement,  and   may  still    recover  any 

Jaok  9.  D.  M.,  &c.,  B.  B.,  53  Iowa  399,  damages  he  may  have  sustained  by  breach 

402.    But  the  sale  cannot  be  avoided  for  of  the  warranty.    Kimball,  ^kc.  Go.  «. 

breach  of  warranty  if  the  buyer  has  re-  Vroman,  35  Mich.  310,  326 ;  Mandel  «. 

oeived  and  used  part  of  the  goods.    Lyon  Buttles,  21  Minn.  391,  397 ;  Dike  v,  Beit- 

9.  Bertram,  20  How.  149, 154;  anUi  606,  linger,  23  Hun  241,  243;  Gai^e  v.  Mo> 

note  2,  Qatchie,  49    Iowa   437 ;    Northwood  v. 

Remedy  on  the  Warranty  After  Re-  Bennie,  28  U.  G.  G.  P.  202,  209,  affirmed 

turn  of  the  Goods. — Whether  the  buyer  on  appeal,  3  Ont  App.  87. 
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similar  to  samples/'  and  that  was  the  reason  for  making  the  allow* 
anoes.  The  defendant  was  held  bound  to  aooept  under  the  award. 
Among  the  diota^  howeveri  were  the  following,  some  of  which,  if  taken 
literally,  go  farther,  it  is  submitted,  than  has  yet  been  determined  by 
any  direct  authority. 

Cockburn,  C.  J.,  said :  ''  This  contract  is  for  the  sale  of  specific 
wools  to  arrive  by  a  particular  ship ;  they  are  ear-marked  so  as  to  pre- 
vent the  contract  applying  to  any  other  wools ;  and  they  are  guaranteed 
as  about  similar  to  samples.  If  the  matter  stood  there,  this  being  a 
sale  of  specifie  goods,  iltough  with  a  warranty,  there  toould  not  be  any 
right  or  power  on  the  part  of  the  buyer  to  reject  the  goods  on  the  ground 
of  their  not  being  oonformable  to  the  samples;  but  the  buyer's  remedy 
would  be  either  by  a  cross-action  on  the  warranty,  or  by  giving  the 
inferiority  in  evidence  in  reduction  of  damages." 

Blackburn,  J.,  put  his  judgment  on  the  ground  of  the  written  con- 
tract, and  said  as  to  the  clause  of  warranty :  '^  Now  such  a  clause  may 
be  a  simple  guaranty  or  warranty,  or  it  may  be  a  condition.  Generally 
speaking,  when  the  oontraet  is  as  to  any  goods,  such  a  clause  is  a  eondi- 
Hon  going  to  the  essence  of  the  contract ;  but  when  the  contract  is  as 
to  spedfio  {foods,  the  clause  is  only  collateral  to  the  contract,  and  is  the 
subject  of  a  cro6&-aotion,  or  matter  in  reduction  of  damages.'' 

Lush,  J.,  said:  '^This  was  not  a  contract  to  supply  any  goods 
answering  the  description,  but  a  contract  to  sdl  speeific  goods,  with  a 
warranty  of  their  being  about  similar  to  sample ;  and  dearly  by  the 
gefieral  law  there  was  no  power  in  the  buyer  to  rgect  them,  because  they 
did  not  answer  the  description." 

When  Hey  worth  v,  Hutchinson  was  cited  in  Az6mar  t;.  Casella,(«) 
Blackburn,  J.,  said  that  the  decision  was  quite  consistent  with  the 
judgment  in  the  latter  case,  because  'Uhe  wool  which  arrived  was  of 
the  same  kind  or  character  as  that  contracted  for,  but  inferior  only  in 
quality." 

§  1346.  It  is  very  difficalt  to  understand  the  reason  for  the  distinction 
suggested  in  the  above  diata  of  the  eminent  judges  of  the 
Queen's  Bench  if  intended  to  apply  to  cases  where  the  the dietmS 
specific  chattels  have  never  been  in  a  condition  to  be  inspec- 
ted by  the  buyer,  and  where  the  property  has  not  passed  to  Mm.    The 
cases  in  which  it  has  been  held  that  on  the  sale  of  a  specific  chattel,  the 
buyer's  remedy  is  confined  to  a  cross-action  or  to  a  defence  by  way  of 

(•)  L.  S^  2  C.  P.  677,  in  Ex.  COi.;  86  L.  J.,  a  P.  268. 
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reduction  of  the  price^  are  all  cases  of  the  bargain  and  tKue  of  a  special 
chattel  v/n(MndUwnaJlly^  where,  consequently,  the  property  has  become 
vested  in  the  buyer ;  but  no  similar  case  of  an  executory  contract  has 
been  found ;  no  case  in  which  the  buyer  has  been  held  bound  to  accept 
goods  which  required  to  be  weighed  before  delivery,  and  in  which, 
therefore,  the  property  remained  in  the  vendor,  if  they  were  not  equal 
in  quality  to  tlie  sample  by  which  they  were  bought. 

In  justice  and  principle  there  seems  to  be  no  difference  between  a 
vendor's  saying,  "  I  will  sell  you  100  bales  of  wool  at  lOd.  a  pound, 
warranted  equal  to  this  sample,'^  and  his  saying,  ^'  I  will  sell  you  100 
bales  of  wool  marked  with  my  name,  which  I  have  on  board  the  ship 
Stige,  now  at  sea,  at  lOd,  a  pound,  warranted  equal  to  this  sample/' 
Why  should  the  vendor  have  the  right  to  reject  the  goods,  if  inferior 
in  quality  to  the  sample,  in  the  former  case,  and  not  in  the  latter?  In 
neither  instance  has  he  an  opportunity  to  inspect,  and  in  neither  does 
the  reason  exist  on  which  the  opinion  rested  in  Street  v.  Blay,  {t) 
where  the  court  specially  put  the  doctrine  on  the  ground  that  the 
property  had  passed.  The  language  is  as  follows :  '^  Where  the  prop- 
erty in  the  specific  chattel  has  passed  to  the  vendee,  and  the  price  has 
been  paid,  he  has  no  right,  upon  the  breach  of  the  warranty,  to  return 
the  article  and  revest  the  property  in  the  vendor^  *  *  *  }y^^  most 
sue  upon  the  warranty  unless  there  has  been  a  condition  in  the  contnkst 
authorizing  the  return,  or  the  vendor  has  received  back  the  chattel, 
and  has  thereby  consented  to  rescind  the  contract.  *  *  *  It  is 
clear  that  the  purchaser  cannot  by  his  own  act  alone,  unless  in  the 
excepted  cases  above  mentioned,  re:oe8t  the  property  in  the  seller  and 
recover  the  price,  when  paid,  on  the  ground  of  the  total  failure  of 
consideration ;  and  it  seems  to  follow  that  he  cannot  by  the  same  means 
protect  himself  from  the  payment  of  the  price  on  the  same  ground. 
*  *  *  It  is  to  be  observed  that  although  the  vendee  of  a  specific 
chattel  delivered  with  a  warranty,  may  not  have  a  right  to  return  it, 
the  same  reason  does  not  apply  to  the  case  of  exeeuiory  contmcts,  where 
an  article,  for  instance,  is  ordered  from  a  manufacturer,  who  contracts 
that  it  shall  be  of  a  certain  quality  or  fit  for  a  certain  purpose,  and  the 
article  sent  as  such  is  never  completely  accepted  by  the  party  ordering 
it.  ♦  *  *  Nor  would  the  purchaser  of  a  commodity^  to  be  ajter- 
wards  delivered  according  to  sample,  be  bound  to  receive  the  btdk  which 
may  not  agree  with  it" 

(0  2  B.  A  Ad.  466.   See»  alao^  Hdlbatt  v.  Hickion,  L.  B.,  7  C.  P.  438,  ante  {  974 
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§  1346.  In  every  one  of  the  caaeB  cited  in  the  books  as  aathority 
for  the  proposition  that  the  buyer  cannot  refuse  acceptance  of  a  specific 
chattel  sold,  on  the  ground  of  breach  of  warranty  of  qfuality,  the 
contract  was  a  bargain  and  aaky  and  the  property  in  the  specific  chattel 
had  passed,  (u) 

In  Toulmin  v.  Hedley,  (x)  it  was  held  by  Cresswell,  J.^  that  the 
purchaser  of  a  speoifio  cargo  of  guano  had  a  right  to  in-  n^j^^^  ,^ 
spect  it  on  arrival  and  reject  it,  if  not  equal  in  quality  to  H«u«y. 
'^ average  imports  from  Ichaboe^'  as  warranted;  and  in  Mondel  v. 
Steel,  {y)  the  well-oonHidered  opinion  of  the  court  as  delivered  by 
Parke,  B.  {pod  §  1362,)  gives  as  the  reason  why  a  purchaser  is  driven 
to  a  cross-action  on  a  warranty,  **  that  the  property  has  vested  in  him 
indefeasibly.'^ 

It  is  submitted,  therefore,  that  the  dida  of  the  learned  judges,  in 
Hey  worth  v*  Hutchinson,  must  be  taken  as  referring  to  cases  of  bar- 
gain and  sale,  not  to  executory  contraeta,  {z)  unless  there  be  something 
in  the  terms  of  the  agreement  to  show  that  the  buyer  had  consented  to 
take  the  goods  at  a  reduced  price,  if  they  turned  oat  to  be  inferior  to 
the  quality  warranted. 

(«)  Weston  9.  Bownes,  Doug.  28 ;  Qom-  at  p.  80,  (ed.  1879.) 

perti  V.  Benton,  1  a  A  M.  207;  Morraj  .   («)  2  G.  A  E.  167. 
V.  Mann,  2  Ex.  638;  Paraons  v.  Sexton,  4        (y)  8  M.  A  W.  868. 
G.  B.  899;  Dawson  v.  Gollis,  10  C.  B.       (s)  The   learned   editor   of    the    last 

628;  20  L.  J.,  G.  P.  116;  Pajne  v.  Whale,  edition  of  Ghittj  on  Gontracts  seems  to 

7  BHt  874 ;  GoMortk  PkiweU, 2  8m.  L.  a,  take  a diftrant  Tiew,  p.  426,  (ed.  1881.) 
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CHAPTER   IL 


AFTER  BBOEiyiNO  FOSBEBBION  OF  THE  GOOSB. 


If  the  breach  be  of  warrantj  of  title^ 
bayer  maj  sue  for  retnm  of  prioe^ 
6r  for  damages  for  breach  of  con- 
tract   1847 

If  breach  of  warranty  of  quality, 
the  buyer  has  three  remedies^....  1848 

First,  the  rifi^kt  to  reject  the  goods 
if  the  property  has  not  pasMd  to 
him - 1848 

Second,  an  action  for  damages  for 
the  breach > 1861 

Third,  or  counter-claim  in  the  ven- 
dor's act ioni  for  the  price^ 1352 

Before  Judicature  Acts,  might  plead 
the  breach  in-  defence  to  an  action 
by  vendor,  so  as  to  diminish  the 
price « 1352 

But  was  obliged  to  bring  cross-action 
for  special  or  consequential  dam- 
ages   ^ 1358 

Effect  of  judicature  acts 1358 

Case  where  buyer  was  relieved 
from  paving^  any  part  of  the  price, 
the  goods  being  entirely  worthless,  1354 

Buyers  remedies  are  not  dependent 
upon  his  return  of  the  goods 1354 

Nor  is  he  bound  to  give  notice  to 
vendor 1354 

But  his  failure  to  return  the  goods, 
or  complain  of  the  quality,  will 
raise  presomption  against  him...  1354 


If  vendor  has  agreed  to  take  back 
the  chattel  if  faulty,  buyer  must 
offer  to  return  it  as  soon  as  £uilt8 
are  discovered.... 1855 

Sale  does  not  become  absolute  by 
accident  to,  or  death  of,  thing  sold 
during  time  limited  for  return.....  1355 

Buyer  loses  his  right  of  returning 

foods,  if  by  hb  acts  or  conduct  he 
as  accepted  them 1356 

But  retains  his  other  remedies.. 1356 

Buyer  cannot  plead  breach  of  wai^ 
ranty  in  reduction  of  a  bill  or  note 
given  for  the  price 1357 

Gkneral  rule  as  to  measure  of  dam- 
ages on  breach  of  warranty 1856 

Buyer  may  in  certain-  cases  recover 
costs  of  defence  against  his  vendee^ 
as  damages  for  breach  of  his  ven- 
dor's warranty ^ 1358 

And  damages  may  be  recovered  by 
the  buyer,  for  which  he  is  liable 
to  his  siibvendees  before  actual 
payment  to  them 1359 

Damages  recoverable  by  bnyer  under 
Sale  of  Food  and  Drugs  Act. 1360 

Damages  aggravated  by  fraudulent 
misrepresentation 1362 

Damages  for  personal  injury  by  dele- 
terious quality  of  article  sold 1362 


§  1S47.  After  the  goods  have  been  delivered  into  the  actual  posses- 
fiion  of  the  buyer,  the  performance  of  the  vendor's  duties  may  still  be 
incomplete,,  by  reason  of  the  breach  of  some  of  the  warranties,  express 
or  implied,  whether  of  title  or  quality,  to  which  he  has  bound  himself 
by  the  contract. 

If  the  breach  be  of  warranty  of  title,  the  bnyer  may  either,  bring 
his  action  for  the  return  of  the  price  on  the  ground  of 
failure  of  the  consideration  for  which  the  price  was  paid, 
as  in  Eichholz  v.  Banister,  ante  §  968,  or  he  may  sue  in 


Breiuh  of 

wanaolyor 

title. 
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damages  for  breach  of  the  vendor's  promise  as  in  all  other  cases  of 
breach  of  contract.  ^ 

§  1348.  Where  the  goods  delivered  to  the  buyer  are  in-  ^^^^^^  ^ 
ferior  in  quality  to  that  which  was  warranted  by  the  J^aSS*^^ 
vendor^  the  buyer  has  the  choice  of  three  remedies : —         j^^^^^ 

Fhrd,  He  may,  except  in  the  case  of  a  specific  chattel  '•™®*^**- 
in  which  the  property  has  passed  to  him,  as  explained  in  the  preced- 
ing chapter,  refuse  to  accept  the  goods,  and  return  them,  [or  it  is 
sufficient  for  him,  without  returning  the  goods,  to  give  notice  to  the 
seller  that  he  rejects  them,  and  that  they  remain  at  the  seller's  risk,  (a)] 

Secondly.  He  may  accept  the  goods  and  bring  an  action  for  the 
breach  of  the  warranty. 

Thirdly,  If  he  has  not  paid  the  price,  he  may  now  set  off  or  set  up 
by  way  of  counter-claim,  damages  for  breach  of  warranty  in  the  ven- 
dor's action  for  the  price.  (6) 

1.  Breach  of  Warranty  of  Title. —  personal  property,  can  only  resort  t^  his 

In  Massachusetts,  it  has  been  held  that  immediate  vendor.    Bordwell  v.  Collie, 

where  title  fails,  ihe  buyer  may  bring  an  45  N.  Y.  494,  498 ;  Moser  v.  Hock,  8 

action  to  recover  back  the  price,  even  Penna.  St.  230.    As  to  choees  in  action 

though  he  has  not  been  deprived  of  pes-  and  the  like,  the  law  is  illustrated  by  the 

session.    See  ante  {  948,  note  18 ;  Grose  cases  of  Wood  v.  Sheldon,  42  N.  J.  L. 

e.  Hennessey,  13  Allen  389;  Perkins  v.  421,  and  Otis  v.  C^ullum,  92  U.  6.  447.  In 

Whelan,    116    Mass.  542.     As    usually  the  former  case,  a  company  issued  a  scrip 

stated,  the  doctrine  is.  that  the  cause  of  dividend,  which  the  court  afterwards  an- 

action  does  not  arise  until  the  buyer  is  nulled.    A  purchaser  from  a  stockholder 

compelled  to  give,  or  voluntarily  gives  brought  suit  against  him  and  recovered 

possession,  or  pays  damages  to  the  person  on  the  ground  of  an  implied  warranty, 

having  title.    See  ante  I  948,  note  18;  But  in  Otis  v,  CuUum,  the  sale  was  of 

Bnndan  v,  Toby,  11  How.  493;  Sweetman  city  bonds,  which  were  issued  under  an 

V.  Prince,  26  N.  Y.  224,  233;  Matheny  o.  act  afterwards  adjudged  unconstitutional 

Mason,  73  Mo.   677,  682;    Bymside  v.  and  void.    One  who  had  bought  bunds 

Burdett,  15  W.  Va.  702 ;  Burt  v.  Dewey,  from  a  bank,  which  in  turn  had  bought 

40  N.  Y.  283,  286.    See  Wood  v.  Sheldon,  from  a  former  holder,  sued  the  bank  for 

42  N.  J.  L.  421.    Where  both  buyer  and  failure  of  consideration.    But  the  court 

seller  of  a  horse  knew  that  it  was  stolen,  held  that  the  bank  was  not  liable  unless 

it  was  held  that  neither  could  have  any  on  an  express  warranty.    See  ante  {  924, 

remedy  on    the    transaction,    the   court  note  86;  i  987,  note  34;  2  620,  note  11. 

applying   the   maxim    "  in  pari  delidu  (a)  Grimoidby  v.  Wells,  L.  B.,  10  C 

potior  at  eoTuUHo  poagideniit"    Bixler  v.  P.  891. 

Baylor,  68  Penna.  146.  In  Arthur  «.  (6)  By  the  rules  of  the  Supreme  Court, 
Moss,  1  Or^.  193,  the  measure  of  dam-  Ords.  XIX.,  r.  3,  and  XXIL,  r.  10,  a  de- 
ages  for  failure  of  title  was  held  to  be  the  fendant  may  recover  his  whole  damages 
price  paid,  though  the  property  had  in-  by  way  of  counter-claim,  and  obtain  judg- 
creased  in  value  at  the  time  of  the  evio-  ment  for  the  balance  should  it  prove  to 
don.    The  buyer,  on  failure  of  title  to  be  in  his  favor.    Prior  to  the  Judicature 


1152  BREACH  OP  THE  OOHTBAOT.  [BOOK  ▼. 

§  1349.  That  the  bayer,  tohere  (he  property  has  nof  pasted  to  him, 
may  reject  the  goods  if  they  do  not  correspond  in  quality 
Oie  with  the  warranty  seems  to  be  the  necessary  result  of  the 
principles  established  heretofore  in  the  chapters  on  De- 
livery and  Aeoeptanoe.  The  buyer's  obligation  to  accept  depends  on 
the  compliance  by  the  vendor  with  his  obligation  to  deliver.  In  an 
execatoiy  agreement  for  sale  with  a  warranty  of  qnality,  as,  for  example, 
in  a  sale  by  sample,  it  is  part  of  the  vendor's  promise  to  famish  a  balk 
eqnal  in  qaality  to  the  sample;  and  in  general  this  must  operate  as  a 
condition  precedent.  If  the  buyer  has  inspected  goods,  and  agreed  to 
buy  them,  it  may,  perhaps,  be  inferred  that  a  warranty  of  quality  is  an  j 

independent  contract,  collateral  to  the  principal  bargain,  and  only  giv- 
ing rise  to  an  action  for  the  breach,  ante  §  853,  et  seq.  But  where  the 
buyer  has  agreed  to  buy  goods  that  he  has  never  seen,  nor  had  an 
opportunity  of  inspecting,  on  the  vendor's  warranting  that  they  are  of  a 
specified  quality,  nothing  seems  clearer  than  that  this  warranty  is  not 
an  independent  contract,  but  is  a  part  of  the  original  contract,  operat- 
ing as  a  condition,  and  that  what  the  buyer  intends  when  accepting 
the  offer  is,  "  I  agree  to  buy  if  the  goods  are  equal  to  the  quanti^ 
you  warrant"  Accordingly,  the  learned  author  of  the  Leading  Cases 
thus  expresses  the  rules  deduced  from  the  authorities,  (c)  ^*  A  war- 
ranty, properly  so  called,  can  only  exist  where  the  subject  matter  of 
the  sale  is  ascertained  and  existing,  so  as  to  be  oapabk  of  being  in- 
spected at  the  time  of  the  eontractf  and  is  a  collateral  engagement  that 
the  specific  thing  so  sold  possesses  certain  qualities,  but  the  property 
passing  by  the  ooAtract  of  sale,  a  breach  of  the  warranty  cannot  entitle 
the  vendee  to  rescind  the  contract  and  revest  the  property  in  the 
vendor  without  his  consent.  *  *  *  But  where  the  subject  matter 
of  the  sale  is  not  in  existence,  or  not  ascertained  at  the  time  of  the 
contract,  an  engagement  that  it  shall,  when  existing  or  ascertained, 
possess  certain  qualities,  is  not  a  mere  warranly,  but  a  condition,  the 
performance  of  which  is  precedent  to  any  obligation  upon  the  vendee 
under  the  contract,  because  the  eanstenoe  of  those  qualities  being  part  of 
the  description  of  the  thing  sold  becomes  essential  to  its  identity,  and  the 
vendee  cannot  be  obliged  to  receive  and  pay  for  a  thing  different  from 
that  for  which  he  contracted."  The  same  reasoning  which  applies  to 
a  thing  not  yet  existing,  or  not  yet  ascertained,  would  seem  equally 

AolB  the  bujer  oould  odIj  plead  the  breach    See  pott  {  1362. 

of  warranty  in  dimination  of  the  price.        (e)  Vol.  11^  p.  80,  (ed.  1871.) , 
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applicable  to  goods  in  a  distant  oountry,  or  on  the  high  seas,  beyond 
the  possible  reach  of  the  buyer's  inspection.  2 

§  1350.  In  the  absence  of  some  such  express  stipulation  as  was  con- 
tained in  Heyworth  v.  Hutchinson,  ante  §  1344,  it  is  therefore  a  com-: 
plete  defence  for  the  buyer  to  show  that  in  such  a  sale  the  delivery 
offered  was  not  in  accordance  with  the  promise,  {d)  And  the  buyer 
may  even  reject  the  goods,  if  the  vendor  refuses  him  an  op[)ortunity 
for  inspection  when  demanded  at  a  reasonable  time,  although  the 
vendor,  a  few  days  afterwards,  offers  them  for  inspection ;  as  was  de-: 
cided  in  Lorymer  v.  Smith,  ante  §  910. 

In  actual  practice,  the  only  difficulty  which  arises  in  these  cases 
grows  out  of  controversies  whether  the  buyer  has  actually  accepted  the 
goods  and  thus  become  owner.  On  this  point  the  cases  show  that  ac- 
ceptance does  not  take  place  by  mere  retention  of  the  goods^  for  the 
time  necessary  to  examine  or  test  them,  nor  by  the  consumption  of  so 
mnch  as  is  necessary  for  such  examination  and  testing;  and  it  is 
alwajTS  a  question  of  fact  for  the  jury,  whether  the  goods  were  kept 
longer^  or  whether  a  larger  quantity  was  consumed  than  was  requisite 
to  enable  the  buyer  to  decide  whether  he  would  accept  or  reject,  (c) 

§  1351.  The  second  proposition,  that  the  buyer  may,  after  receiving 
and  acceptine  the  eoods,  brine  his  action  for  damafi:es,  in 

.      *?.../..  1  11.  The  buyer's  ao- 

case  the  quality  is  inferior  to  that  warranted  by  the  ven-  tionfordam- 

1  »•  T     •         1         f  ■■•111        ^K^s  after 

dor,  needs  no  authority.    It  is  taken  for  granted  in  all  the  K^^oda  have 

'  '  ^  ^         ^  been  aooepfeed. 

cases,  there  being  nothing  to  create  an  exception  from  the 
general  rule,^hat  an  action  for  damages  lies  in  every  case  of  a  breach 
of  promise  made  by  one  man  to  another,  for  a  good  and  valuable  con- 
sideration, (d)  3 

§  1352.  The  third  remedy  of  the  buyer  is  by  a  counter-claim  for 
damages  for  breach  of  warranty  in  the  vendor's  action  for  orcoiwitor- 
the  price.     Before  the  Judicature  Acts  his  only  remedy  veii™o!-Vi!Sion 
was  to  plead  the  breach  of  warranty  in  diminution  of  the  '^^  ^^^  **'**** 

2.  See  ante  2   1843,  notes  15,  IG,  and  same  view  has  been  taken  by  the  Ameri- 

anU  22  623-635.  can  courts.    Day  v.  Pool,  52  N.  Y.  416^ 

(d)  Street  v,  Blay,  2  B.  A  Ad.  456 ;  3.  Douglass  Axe  Manufacturing  Cok  ir, 

Sanders   v.    Jameson,  2    C.  &  K.  557;  Gardner,    10    Cush.    88;     Freyman   v. 

Cooke  V.  Biddelien,  1  C.  A  E.  561 ;  Hell-  Knecht,  78  Penna.  141,  144;   Youghio- 

bntt  V.  Hickson,  L.  R.,  7  C.  P.  438.  geny  Iron  Co.  ».  Smith,  66  Penna   340, 

(fi)  See  the  cases  reviewed,  arUe  22  911,  344 ;  Whelock  o.  Pacific,  &c.,  CkK,  51  CaU 

912.  223;  Hughes  r.  Bray,  Cal.  Sup.  Ct,  1882; 

(d)  See  the  opinions  of  the  judges  in  Frohreidi  v.  Qammon,  28   Minn.  476^ 

Poalton  V.  LaUimore,  9  a  &  C.  259.  The  480. 

4  D 
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Mondei ».  price.  The  law  on  the  subject  cannot  be  better  presented 
®'*®*'  than  by  extracts  from  the  lucid  decision  given,  in  behalf 

of  the  Exchequer  of  Pleas,  by  Parke,  B.,  in  Mondei  v.  SteeL  (e)  Iq 
that  case  the  action  was  by  the  buyer  for  damages  for  breach  of  an  ex- 
press warranty  in  the  quality  of  a  ship  built  under  written  oontract* 
The  defendant  pleaded  in  effect,  that  the  buyer  had  already  recovered 
damages  by  setting  up  the  breach  of  warranty  in  defence  when  sned 
for  the  price  of  the  ship.  The  damages  claimed  in  the  declaration 
were  special,  and  were  alleged  to  result  from  defects  in  the  fastenings, 
whereby  tlie  vessel  was  so  much  straiued  as  to  require  fastening  and 
re{>air,  so  that  the  plaintiff  was  deprived  of  the  use  of  the  vessel  while 
undergoing  the  repairs.  A  general  demurrer  to  the  plea  was  sustained, 
and  pel*  cur,  "Formerly  it  was  the  practice,  where  an  action  was 
brought  for  an  agreed  price  of  a  specific  chattel  sold  with  a  warranty, 
or  of  work  which  was  to  be  performed  according  to  contract,  to  allow 
the  plaintiff  to  recover  the  stipulated  sum,  leaving  the  defendant  to  a 
cross-action  for  breach  of  the  warranty ;  in  which  action,  as  well  the 
difference  between  the  price  contracted  for,  and  the  real  value  of  the 
articles  or  of  the  work  done,  as  any  consequential  damage,  might  have 
been  recovered;  and  this  course  was  simple  and  consistent.  In  the 
one  case,  the  performance  of  the  warranty  not  being  a  condition  prece- 
dent to  the  payment  of  the  price,  the  defendant  who  received  the  chat- 
tel warranted  has  thereby  the  pro'periy  vested  in  him  indrfensibly,  and 
is  incctpable  of  returning  it  back;  he  has  all  that  he  stipulated  for  aa 
the  condition  of  paying  the  price,  and  therefore  it  was^iield  that  he 
ought  to  pay  it,  and  seek  his  remedy  on  the  plaintiff's  contract  of  war- 
ranty. In  the  other  case  the  law  appears  to  have  construed  the  con- 
tract as  not  importing  that  the  performance  of  every  }>ort]on  of  the 
work  sliould  be  a  condition  precedent  to  the  payment  of  the  stipulated 
price,  otherwise  the  least  deviation  would  have  <]eprived  the  plaintiff 
of  the  whole  price ;  and  therefore  the  defendant  was  obliged  to  pay  it, 
and  recover  for  any  breach  of  contract  on  the  other  side.  But  after 
the  case  of  Basten  v.  Butter,  (/)  a  different  practice  l)egan  to  prevail, 
and  being  attended  with  much  practical  convenience,  has  been  since 

(e)  8  M.  &  W.  858 ;  but  the  decision  is  tions  of  Willes,  J.,  on  the  report  of  Parke, 

how  of  liltle  practical  importance,  post  {  B/s,  judgment    in    Meeson    A  Wclsbjr. 

1353.  Parke,  B.'s,  exposition  of  the  law  in  See,  also,  Bigg  v.  Banbridge,  15  M.  A  W. 

Mondei  V.  Steel,  was  approved  and  acted  598. 
upon  in  Toweroon  v.  Aspatria  Society,  27        (/)  7  East  479. 
L.  T.  (N.  S)  276,  where  see  the  observe* 
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generally  followed ;  and  the  defendant  is  now  permitted  to  show  that 
the  chattels,  by  reason  of  the  non-compliance  with  the  warranty  in  the 
one  case,  and  the  work  in  consequence  of  the  non-performanoe  of  the 
contract  in  the  other,  were  diminished  in  value.  *  *  *  The  rule 
is,  that  it  is  competent  for  the  defendant,  not  to  set  off  by  a  procedure 
in  the  nature  of  a  orosa-^Lctionj  the  amount  of  damages  which  he  has 
sustained  by  breach  of  the  contract,  but  simply  to  defend  himself  by 
ahomng  how  mucli  less  the  subject  matter  of  the  action  teas  worth,  by  ^ 
reason  of  the  breach  of  contract ;  and  to  the  extent  that  be  obtains,  or 
18  capable  of  obtaining,  an  abatement  of  price  on  that  account,  he  must 
be  considered  as  having  received  satisfaction  for  the  breach  of  contract^ 
and  is  precluded  from  recovering  in  another  action  to  thai  extent^  but  no 
moreJ^ 

§  1353.  This  case  was,  before  the  Judicature  Acts^  the  leading  one 
always  cited  for  establishing — 

First.  That  the  buyer  might  set  up  the  defective  quality  of  the 
warranted  article  in  diminution  of  the  price;  and, 

Secondly.  That  he  must  bring  a  cross-action,  if  he  de-  5^^^^^ 
sired  to  claim  special  or  consequential  damages,  which  action  bring*?rS» 
was  not  barred  by  reason  of  his  having  obtained  a  diminu-  SJtJSai**' 
tion  of  price  in  a  previous  action  brought  by  his  vendor,  {g)  ***°*"6** 

[But  this  restriction  has  been  removed  by  the  provisions  of  the  new 
procedure.     Under  Order  XIX.,  r.  3,  a  defendant  may 
set  up  by  way  of  set-off  or  counter-claim   any  claim,  judicaum 
whether  sounding  in  damages  or  not,  which  he  has  against 
the  claim  of  the  plaintiff;  and  under  Order  XXII.,  r.  10,  the  defend- 
ant is  enabled  to  recover  consequential  damages  which  may  far  exceed 
the  amount  of  the  price  sued  for  by  the  plaintiff.] 

In  Davis  v.  Hedges,  (A)  the  Queen's  Bench  followed  Mondel  o. 
Steel,  and  further  held  that  the  buyer  had  the  option  of   j^^^^^^ 
setting  up  the  defective  quality  as  a  defence,  or  of  main-  ^^«^ 
taiuing  a  separate  action.  4 

(g)  See,  also,  Rigge  v.  Burbidge,  15  M.  172;  Bouker  v.  Bandies,  31  N.  J.  L.  335 

A  W.  508 ;  Cutter  v.  Powell,  2  Sm.  Lead.  A  judgment  against  the  buyer  for  the 

Cas.,  (ed.  1879,)  notes,  pp.  29,  30.  price  is  no  bar  to  a  subsequent  suit  for 

{h)  L.  R.,  6  Q.  B.  687.  breach  of  warranty,  unless  the  buyer  set 

4.  Breach   of  Warranty  as   a   De-  up  the  breach  in  defence  to  the  suit  for 

fence. — Marsh  v.  McPherson,  105  U.  8.  the  price.    Barker  v.  Cleveland,  19  Mich. 

709,717;  Trimmier  i».  Thomson,  10  8.  C.  230,  237;  Bodutha  v.  Philon,  13  Gray 

164, 187 ;  Stevens  v.  Johnson,  28  Minn.  413 ;  Perrine  v.  Serrell,  30  N.  J.  L.  458. 
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§  1354.  In  Poulton  v,  Lattimorey  (i)  the  buyer's  defence  in  an  action 
Pouitonv  ^^^  *^®  price  was  suooessfal  for  the  whole  amoutU  of  the 

Latiimore.  price.  The  vendor  sued  to  recover  the  price  of  see*!, 
warranted  to  be  good  new  growing  seed^  part  of  which  the  buyer  had 
sowed  liimself,  and  the  remainder  was  sold  to  two  other 
Uevcdft^m  persons,  who  proved  that  the  seed  was  worthless;  that  it 
^^of  the  had  turned  out  to  be  wholly  unproductive  ;  and  that  they 
'*"*^'  had  neither  paid,  nor  would  pay  for  it.  5 

It  was  further  held  in  this  case,  that  the  buyer  might  insist  on  his 
Buyer  may  dcfencc  without  returning,  or  offering  to  return,  the  seed, 
br^^'a^on  "^°^  ^^^  ^^®^  ^^^  ^°  ^®  °^*®  ^®  authorities  to  the 
l7wli?5^nty  effect,  that  not  only  may  the  breach  of  warranty  be  so 
tomuix  the  ^sed  in  defence,  but  that  a  direct  action  by  the  buyer  may 
S^ignotioe.     be  maintained  for  damages  for  the  breach,  without  notice 

to  ven  or.  ^  ^j^^  VCudor.  {k)  ^ 

It  has  been  said,  however,  by  eminent  judges,  and  the  jury  at  the 

This  seems  to  be  the  common  law  rale,  permit  the  buyer,  under  a  recoupment,  to 

In  some  states  it  may  be  modified  by  recover  against  the  seller  while  notes  lor 

statutes   requiring  the  buyer  to  recoup  the  price  were  outstanding, 
damages  if  he  claims  any.    The  right  to        (t)  9  B.  &  C.  259. 
set  up  breach  of  warranty  in  defence  to  a        5.  Crenshaw  v.  Slye,  52  Md.  140, 146. 
suit  for  the  price  is  personal  to  the  buyer.        {k)  Fielder  v.  Starkin,  1  H.  fii.  17 ; 

Therefore,  one  who  is  surety  for  the  price  Pfiiteshall  e.  Tranter,  3  Ad.  &  £.  103; 

caimot  set  it  up  in  defence  to  an  action  by  Buchanan  v.  Pamshaw,  2  T.  B.  745. 
the  seller.    Henry  v.  Doley,  17  Hun  210.        6.  An  Action    or    Defence   on    the 

fiee  Gomstock  v.  Ames,  3  Keyes    357 ;  Warranty  may  be  Sustained  V\^ithout 

Marsh  v.  Low,  55  Ind.  271.  Notice  or  Offer  to  Return  the  Gooda. 

Recoupment  or  Counter-claim.— In  — See  ante  {  977,  note  29;  Vincent  «. 

most  of  the  states,  the  buyer  sued  for  the  Leland,  100  Mass.  432;  Fisk  v.  Tank,  12 

price  may  set  up  a  counter  claim  for  dam-  Wis.  276,  302 ;  Warder  v.  Fisher,  48  Wis. 

ages  lor  breach  of  warranty.    Withers  v,  334,  342 ;  Seigwonh  r.  Leffel,  76  Penna. 

Green,  9  How.  213,  227;  Cioninger  v.  476,  480 ;  Cox  ».  Long,  69  N.  C.  7 ;  Lewis 

Paige,  48  Wis.  229;  Warder  v.  Fisher,  48  v.  Bountree,  78  N.  C.  323,  327;   Richaid- 

Wis.  338,  342;  Gautier  v,  Douglass  Axe  son  v  Grandy,  49  Vt  22,  26;  Morehouse 

Co.,  13  Hun  514;  Smith  v.  Mayer,  3  Col.  v.  Comstock,  42  Wis.  626,  630;  Day  *. 

207,  210;   Lilley  v.  Randall,  3  Col.  298,  Pool,  62  N.  Y.  46;  Gumey  i;.  AUanUc. 

302;  Steigleman  v.  Jeffries,  1  8.  A  R.  &c.,  R.  R.,  58  N.  Y.  358,  365 ;  ManhueU 

477;    Huff  v,  Broyles,  26    Gratt  283;  ».  McGreevy,  23  Hun  408 ;   Polhemus  •. 

Carey  v.  Guillow,  105  Mass.  18;   Went-  Heiman,  45  Cal.  573,  579;    Camon  v. 

worth  V.  t)ows,  117  Mass.  14 ;  Bradley  v.  Gomila,  9  Mo.  App.  205 ;  Ferguson  «. 

Bea,  14  Allen  20.    In  Aultman  v.  Jett,  Hosier,  58  Ind.  438.    But  see  Locke  «. 

42  Wis.  488,  and  Aultman  9.  Hethering-  Williamson,  40    Wis.    377,   stated  pod 

ton,  42  Wis.  622,  the  court  refused  to  note  IL 


PABT  II.]  REMEDIES  OF  THE  BXTSTER.  1157 

trial  would  no  doabt  be  told,  that  the  faUure  either  to  Bathisfaiiur© 
return  the  goods,  or  to  notify  the  vendor  of  the  defect  in  ^pil^'^n^uSi 
quality,  raises  a  strong  presumption  that  the  complaint  "k**^^*^^- 
of  defective  quality  is  not  well  founded.  (Q  7 

§  1365.  In  Adams  v.  Richards,  (m)  the  Common  Pleas  ^da,n«» 
held,  that  where  a  horse  had  been  sold  with  express  KicLarda. 
warranty  and  an  agreement  to  take  him  back  if  found  JSnS^to' 
faulty,  it  was  incumbent  on  the  purchaser  to  return  the  c^tteu?  ^^ 
horse  a«  soon  as  the  faults  were  disooveredj  unless  the  seller  uiS^ifbi**^' 
by  subsequent  misrepresentation  induced  the  purchaser  to  ^^""asdereoi 
prolong  the  trial.  8 

[In  Hinchcliffe  v.  Barwick,  (n)  the  plaintiff  had  purchased  a  horse 
warranted  to  be  a  good  worker.  It  was  one  of  the  con-  Hinchciufe*. 
ditions  of  sale  that  if  the  horse  did  not  answer  to  the  ^^»*^'«^ 
warranty,  the  purchaser  should  return  him  within  a  given  time.  The 
plaintiff  did  not  return  the  horse  within  the  time,  but  sued  on  the 
warranty.  Held,  that  the  action  was  not  maintainable,  the  plaintiff's 
only  remedy  being  the  return  of  the  horse.] 

But  the  right  to  return  a  horse  for  breach  of  warranty  was  held  by 
the  Exchequer  not  to  be  affected  by  an  accident  to  the  saiedoesnot 
horse  after  the  sale  without  any  default  in  the  buyer;  (n)  {jJ^Sy  ****** 
[and,  on  the  same  principle,  it  was  held  that  when  a  horse  •**<^^«***** 

(I)  Per  Lord  Ellenborough,  in  Fisher  v,  edy,  at  least  a  choice  of  remedies,  and 

Samuda,  1  Camp.  190 ;  per  Lord  Lough,  may  either  retam  the  property  within  a 

borough,  in  Fielder  v.  Starkin,  supra;  reasonable  time^  or  keep  it  and  maintain 

Poalton  V,  Lattimore,  9  B.  &  C  259;  an  action  for  breach  of  warranty."    To 

Proflser  v.  Hooper,  1  Moo.  106.  the  same  effect,  see  McCormick  v.  Dun- 

7.  Richardson  e.  Grandy,  49  Vt  22,  ville,  86  Iowa  645,  650;  Aultman  v, 
26 ;  Morehouse  v.  Comstock,  42  Wis.  626,  Theirer,  94  Iowa  272,  275;  Seigworth  «. 
630.  Leffel,  76  Penna.  476,  4S0 ;  Perrine  «. 

(m)  2  H.  Bl.  573.  Serrell,  30  N.  J.  L.  454.    Bat  if  there  is 

8.  Effect  of  Privilege  to  Return  an  express  agreement  that  the  thing  sold 
Coupled  with  Warranty.— In  Douglass  shall  be  returned  if  it  does  not  answer  the 
Axe,  &o.,  Co.  V.  Gardner,  10  Gush.  88,  warranty,  or  that  if  kept  for  a  certain 
the  court  refused  to  follow  Adam  v.  Rich*  time  or  used  to  a  certain  extent  it  shall 
ards.  Metcalf,  J.,  said :  ^  When  a  seller,  be  accepted,  in  such  cases  the  buyer  can- 
in  addition  to  a  warranty  of  property,  not  keep  the  property  and  recover  on  the 
makes  a  promise  to  take  it  back  if  it  does  warranty.  Bomberger  v,  Griener,  18 
not  conform  to  the  warranty,  we  cannot  Iowa  477 ;  Bayliss  v.  Hennessey,  54  Iowa 
hold  that  such  superadded  promise  re-  11. 

scinds  and  vacates  the  contract  of  war-        (n)  5  Ex.  D.  177,  C.  A. 

ranty.    We  are  of  opinion  that,  in  such       (n)  Head  v.  Tattersall,  L.  B.,  7  Ex.  7« 

ease,  the  buyer  has^  if  not  a  double  rem- 


1158  BREACH  OF  THE  OOJrTRACT.  [bOOE  Y. 

death  dnrinff  died  during  the  time  limited  for  its  return,  the  seller  must 
for  return.  bear  the  losS;  and  could  not  maintain  an  action  for  goods 
sold  and  delivered.]  (o)  ^ 

^  1356.  The  buyer  will  also  lose  his  right  of  returning  goods  de- 
Buycrioeoe  Hvered  to  him  under  a  warranty  of  quality,  if  he  has 
ISiJJniliV*'  shown  by  his  conduct  an  acceptance  of  them,  or  if  he  has 
St^tavricnt  retained  them  a  longer  time  than  was  reasonable  for  a 
toacceptauoe.     ^^.j^j^  ^^  y^^  cousumcd  ffiorc  than  was  necessary  for  testing 

them,  or  has  exercised  acts  of  ownership,  as  by  offering  to  resell  them ; 

all  of  which  acts  show  an  agreement  to  accept  the  goods,  {p)  10  but 

do  not  constitute  an  abandonment  of  his  remedv  by  cross* 

But  not  hto  •         /    v  i  i   .       .        •  ■.     . 

ptberrane-       action,  ( j)  or  now  by  a  counter-claim  m  the  vendors  ac- 

tion  for  the  price.  H 

(o)  Elphick  0.  Barnes,  5  G.  P.  D.  321.    has   accepted    the   goods    applies   onlj 

9.  Perrine  v.  Serrell,  30  N.  J.  L.  454.       where  there  is  no  warranty,  and  that  a 
( p)  ArUe  i  1051,  et  seq.  warranty  saryives  acceptance.    See  Mar- 

10.  See  arUe  J  1051,  note  5;  {  622.  cus  v.  Thornton,  44  N.  Y.  Super.  Ct  411, 
Morgan  v.  Thetford,  3  Brad.  323;  Wilds  415;  Moi^an  v.  Thetford,  3  Brad.  323. 
V.  Smith,  2  Ont.  App.  8,  13;  Lyon  v.  In  Locke  o.  Williamson,  40  Wis.  377,  the 
Bertram,  20  How.  149,  154 ;  Warder  «.  contract  was  to  deliver  wood  at  a  certain 
Fisher,  48  Wis.  338,  342.  dock.    The  baj«r  accepted  the  wood  and 

{q)  Mondel  v.  Steel,  8  M.  &  W.  858 ;  carried  it  away,  protesting  at  the  time 
Street  v.  Blay,  2  B.  &  Ad.  456 ;  Allen  v,  that  it  was  inferior  to  the  quality  re- 
Cameron,  1  C.  &  M.  832.  quired  by  the  contract    Afterwards,  the 

11.  Action  for  Breach  of  Warranty  buyer  set  up  the  inferior  quality  of  the 
After  Acceptance  of  the  Goods. — That  wood  in  defence  to  a  suit  for  the  price, 
delay  or  acts  of  acceptance  destroy  the  Cole,  J^  said:  ''We  have  concluded  to 
buyer's  right  to  reject  goods  not  equal  hold  this  rule  in  respect  to  an  executory 
to  the  warranty,  see  ante  {  1051,  note  5.  contract,  that  when  the  defects  in  the 
Some  of  the  earlier  New  York  decisions  goods  are  patent  and  obvious  to  the 
held  that  the  acceptance  of  goods  deliv-  senses,  when  the  purchaser  has  a  full 
ered  under  an  executory  contract  was  a  opportunity  for  examination  and  knows 
waiver  of  the  right  to  sue  for  breach  of  of  such  defects,  he  must,  either  when  he 
warranty.  But  the  rule  of  law  was  estab-  receives  the  goods  or  within  a  reasonable 
lished  in  that  state  in  the  case  of  Day  v.  time  thereafter,  notify  the  seller  that  the 
Pool,  52  N.Y.  416,  that  the  remedy  on  the  goods  are  not  accepted  as  fulfilling  the 
warranty  is  not  lost  by  acceptance,  and  this  warranty,  otherwise  the  defects  will  be 
rule  has  been  confirmed  by  late  decisions,  deemed  waived."  The  cases  cited  as 
See  ante  {  977,  note  29 ;  Parks  v.  Morris  supporting  this  rule  are  Beed  v.  Randall 
Axe  and  Tool  Co.,  54  N.  T.  586,  590;  29  N.  Y.  358 ;  McCormick  v.  Saraon,  45 
Ourney  v.  Atlantic  &  G.  W.  B.  B.,  58  N.  N.  Y.  265,  and  Gajlord  Manufacturing 
Y.  358,  365.  In  Walling  v.  Schwartx-  Ck>.  v.  Allen,  53  N.  Y.  515.  But  these 
kopf,  44  N.  Y.  Super.  Ct  576,  it  is  held  cases  were  practically  overruled  by  Day 
that  the  estoppel  of  the  buyer  from  re-  v.  Pool,  Parks  i*.  Morris,  Ac^  Co.,  and 
oovering  damages  for  defects  where  he  Gumey  9,  Atlantic^  &c.,  Co.  above  cited. 
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§  1357.  The  buyer's  right  to  insist  on  a  reduction  of  price  on  the 
ground  of  breach  of  warranty  could  not,  previous  to  the  u^yeroouid 
Judicature  Acts,  be  made  available  if  he  had  given  a  ne-  ^'^\^^f'>rf> 
gotiable  security  for  the  price,  and  the  action  was  brought  ^rv2ichl?^ 
on  the  security.     He  was  driven  in  such  a  case  to  a  cross-  iTi**d™e.!?e  to 
action  as  his  only  remedy.     The  reason  was  that  the  law  i"uSty*Kivea 
did  nof  permit  an  unliquidated  and  uncertain  claim. to  be  ''^*" ^^« p**^*** 
get  up  in  defence  against  the  liquidated  demand  represented  by  a  bill  or 
note,  (r)  but  now  the  buyer  may  set  up  unliquidated    damages  by 
counter-claim,  (a)  12 

§  1358.  In  relation  to  the  tneasure  of  damages  which  the  buyer  is 
entitled  to  recover  for  breach  of  warranty,  the  rules  are  j^j^^^^^^^f 
substantially  the  same  as  those  which  govern  in  the  case  b?",J;Ig'or*^ 
of  the  vendor's  breach  of  his  obligation  to  deliver.  13  warrazity. 

See,  however,  Dounce  v.  Dow,  64  K.  Y.  McCIureo.  Williams,  65  111.  390;   Mann 

411,  and  McParlin  «.  Boynton,  8  Hun  v.  Smjser,  76  111.  365;  Ruff  v.  J^irreit, 

449,  affirmed,  71  N.  Y.  604,  by  a  majority  94  111.  476;    Wentworth  v.  Dows,   117 

of  one.    The  New  York  decisions  are  not  Mass.  14. 

easily  reconciled  on  this  subject  with  13.  Measure  of  Damages  on  Breach 
each  other.  Nye  v,  Iowa  City  Alcohol  of  Warranty. — These  damages  are  set- 
Works,  51  Iowa  129,  stated  paU  {  1358,  tied  on  the  principles  laid  down  in  Had- 
note  13.  An  action  for  damages  for  ley  v,  Baxendale,  quoted  ante  i  1307. 
breach  of  warranty  can  be  sustained,  See  1  Sedgwick  on  Damages,  (ed.  1880,) 
though  notes  for  the  price  are  still  out-  pp.  234,  606.  The  subject  is  discussed 
atandiog.  Frohreich  v.  Gammon,  28  in  Frohreich  v.  Gammon,  28  Minn.  476,. 
Minn.  476,  483 ;  Thoreson  o.  Minnesota  where  the  suit  was  for  breach  of  warranty 
Harvester  Works,  The  Law  Reporter,  of  a  reaping  machine.  The  plaint'ff 
Tol.  14,  p.  753,  (Minn.  Sup.  Ct.  1882);  alleged  that  he  had  been  delayed  about 
Auitman  o.  Wheeler,  49  Iowa  647.  his  work  by  the  defects  of  the  machine,, 
(r)  See  the  exposition  of  the  law  and  and  that  he  had  lost  much  grain  by  the 
citation  of  authorities  in  Byles  on  Bills,  delay,  for  which  he  claimed  compensa^ 
p.  132,  (ed.  1879) ;  Agra  &  Masterman's  tion.  Berry,  J.,  said :  *^  The  measure  of 
Bank  v.  Leighton,  L.  K.)  2  £z.  56 ;  36  L.  damages  is  the  difference  between  the 
J.,  £z.  33.  value  of  the  thing  warranted  as  it  in  fact 
(«)  Ords.  XIX.,  r.  8;  XXII.,  r.  10.  was  and  it9  value  as  it  would  have  been 
12.  Can  a  Breach  of  Warranty  be  if  it  had  been  as  warranted.  When  the 
set  up  as  a  Defence  to  a  suit  on  a  warranty  is  fraudulent,  as  in  Marsh  v. 
Note  Given  For  the  Price.—On  this  Webber,  16  Minn.  418,  tlie  damages  may 
question,  American  aathorities  differ,  exceed  this  measure,  and  so  there  may  be 
The  weight  of  recent  authority  probably  special  circumstances  which  make  a  dif- 
favors  the  affirmative.  Withers  t.  Greene  ferent  measure  proper.  *  *  «  When 
9  How.  213,  224 ;  Wright  v.  Davenport,  one  sells  and  warrants  a  thing  for  a  par- 
44  Tex.  164;  Wyckoff  o.  Bunyon,  33  N.  ticnlar  use,  upon  reasonable  ground  fur 
J.  L.  107;  Shackelton  v.  Lawrence,  65  believing  that,  if  put  to  such  use,  a  certain 
111.  175;  Beed  v.  Hastings,  61  111.  266;  loss  to  the  buyer  will  be  the  probable  re- 
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In  Dingle  v.  Hare,  (t)  cited  ante  §  945,  it  was  held  that  the  jurjr 
Dfngie  V.  ^^^  properly  allowed  the  purchaser  the  difference  of  va}ue 

^^"®  between   the  article   delivered   and  the  article  as  war- 

ranted.    And  in  Jones  9.  Just,  (u)  cited  ante  §  984,  the 


Jooes  >.  JoaL 


rait  if  the  warrantj  is  ontrtiey  in  rach  Cites  DaWs  v.  Talcott,  14  Barb.  611 ; 
drcnnistanoes,  the  seller  is,  under  the  Griffin  v.  Colver,  16  N.  Y.  489,  stated  by 
warranty,  chargeable  with  the  loss,  as  oar  author  pos^  2  1336 ;  Messmore  r.  New 
one  which  maj  reasonablj  be  supposed  to  York  Shot  and  Lead  Co.,  40  N.  Y.  422| 
have  been  in  the  contemplation  of  the  stated  post  2  1337.  See  Ca^siHy  r.  Lefevre, 
paKies  when  making  the  contract.''  Be-  45  N.  Y.  562;  Van  Wyck  v.  Allen,  69 
ferring  to  the  case  before  the  court,  Berry,  N.  Y.  61 ;  Parks  v.  Morris  Axe,  &c.,  Ci^ 
J.,  continued:  *<  We  do  not  conceive  of  54  N.  Y.  586;  Rice  «.  Manley,  66  N.  Y*. 
any  case  in  which  the  vendor  cnold  be  82 ;  Hexter  v.  Knox,  63  N.  Y.  5(>1 ;  Vho 
cliarged  for  the  loss  of  the  buyer's  crop,  Arsdale  v.  Bundle,  82  111.  63 ;  Thomas  a. 
unless,  of  course,  the  vendor  made  an  McVeagh,  75  111.  81 ;  Thomas  r.  Dingley, 
express  warranty  against  such  loss."  In  70  Me.  100;  Porter  v.  Pool,  62  Ga.  238; 
Wolcott  V.  Mount,  38  N.  J.  I..  496,501,  Herring  v.  Skaggs,  62  Ala.  180,  191; 
affirming  36  N.  J.  L.  262,  the  sale  was  of  Buton  v.  Ludlam,  29  N.  J.  L.  398 ;  White 
turnip  seed,  which  proved  to  be  of  avari-  v.  Miller,  71  N.  Y.  118;  &  C,  78  N.  Y. 
ety  different  from  that  represented.  The  393;  Birdsall  v.  Carter,  11  Neb.  143; 
buyer  sued  for  damages  and  recovered  Merrill  v.  Nightingale,  39  Wis.  247; 
the  value  of  the  crop  that  would  have  Brooks  v.  McDonnell,  41  Wis.  139; 
been  raised  by  the  seed  ordered,  less  the  Aultman  v.  Hetherington,  42  Wis.  622; 
value  of  the  crop  which  was  in  fact  pro-  Schutt  v.  Baker,  9  Hun  556 ;  Murray  v. 
duced.  The  case  was  treated  as  one  of  Jennings,  42  Conn.  9;  Freyman  «. 
breach  of  warranty,  but  the  measure  of  Knecht,  78  Penna.  141 ;  Fei^guson  a. 
damages  in  such  cases  is  the  same  as  for  Hosier,  58  Ind.  438 ;  McCormick  «. 
non-delivery  as  stated  post  i  1358.  The  Vanatta,  43  Iowa  389.  The  buyer  can- 
Court  of  Errors  and  Appeals  affirmed  the  not  needlessly  incur  damages  and  hold 
judgment.  Beasley,  C.  J.,  said:  "The  the  seller  for  them.  See  aiUe}  1327,  note  7. 
defendant,  at  the  time  of  the  sale,  was  In  Nye  v,  Iowa  C&ty  Alcohol  Works,  51 
possessed  of  all  the  facts.  He  knew  the  Iowa  129,  the  buyers  of  a  steam  pump  for 
business  of  the  plaintiff  and  the  use  to  be  immediate  use  to  keep  water  out  of  a  well 
made  of  the  thing  sold.  He  was  in  a  they  were  digging,  found,  on  receipt  of 
situation  to  foresee,  with  entire  certainty,  the  pump,  that  it  was  cracked.  Never- 
the  loss  that  would  fall  upon  the  plain-  theless,  they  used  it,  and  then  sued  the 
tiff  if  the  warranty  should  be  broken,  seller  for  the  additional  cost  of  digging 
Nor  are  the  gains  which  have  been  lost  the  well  caused  by  the  defect  of  the 
subject  to  any  uncertainty.  The  seed  pump.  But  the  court  held  that  they 
sold  was  planted  and  came  to  maturity ;  might  have  refused  to  receive  the  pump 
the  seed  stipulated  for  would  have  done  and  thns  have  prevented  any  damages 
the  same,  only  tlie  value  of  the  product  from  its  use,  and  therefore  they  could 
would  have  been,  to  a  definite  amount,  not  recover.  See  Hitchcock  o.  Hunt,  28 
greater.     In   such  an  injury,  there   is  Conn.  843. 

nothing  speculative  or  contingent.  There  {t)  7  C.  B.  (N.  8.)  145;  29  L.  J.,  C.  P. 

are  a  number  of  authorities  which  sano>  144. 

tion  the  recovery  of  profits  of  a  much  (u)  L.  B,  3  Q.  B.  197 ;  87  L.  J.,  Q.  B. 

more   uncel%un  character  than  these"  89. 
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•  same  rule  was  applied,  and  the  plaiatiff  recovered  a?  damages  £756, 
although  by  reason  of  a  rise  in  the  market  the  inferior  article  sold  for 
nearly  as  much  as  the  price  given  in  the  original  sale. 

In  Lewis  v.  Peake,  (a?)  the  buyer  of  a  borse^  relying  on  a  warranty, 
resold  the  animal  with  warranty,  and  being  sued  by  his  Le^i^^. 
vendee,  informed  his  vendor  of  the  action,  and  offered  ^«^«* 
him  the  option  of  defending  it,  to  which  offer  he  received  ^co?S™ho 
no  answer,  and  thereupon  defended  it  himself,  and  failed,  ^n^^^tuit 
The  Common  Pleas  held  that  the  costs  so  incurred  were  vindlS  in 
recoverable  as  special  damages  against  the  first  vendor.  14  ^^      °  ****"" 

§  1359.  In  Randall  v.  Raper,  (jf)  the  plaintiffs  had  bought  barley 
from  the  defendant  as  Chevalier  seed  barley,  and  in  their  Bandau*. 
trade  as  corn-factors  resold  with  a  warranty  that  it  was  ^p«>^- 
such  seed  barley.     The  sub  vendees  sowed  the  seed,  and  ^Jv©™*'^ 
the  produce  was  barley  of  a  different  and  inferior  kind,  5,wl"c*lf  he  to 
whereupon  they  made  claim  upon  the  plaintiffs  for  com-  to  sub-**  ^^ 
pensation,  which  the  plaintifiFs  had  agreed  to  satisfy,  but 
no  particular  sum  was  fixed,  and  nothing  had  yet  been  paid  by  the 
plaintiffs.     The  difference  in  the  value  of  the  barley  sold  by  the  de- 
fendant, and  the  barley  as  described,  was  £16,  but  the  plaintiffs  re- 
covered £261  7«.  6ri.,  the  excess  being  for  such  damages  as  the  plain- 
tiffs were  deeme<l  by  the  jury  liable  to  pay"  to  their  subvendees.     All 
the  judges  of  the  Queen's  Bench  held  the  damages  to  the  subvendees 
to  be  the  necessary  and  immediate  consequence  of  the  defendant's 
breach  of   contract,  and  properly  recoverable.     Wightman,  J.,  how- 
ever, expressed  a  doubt  whether  these  damages  were  recoverable  before 
the  plaintiffs  had  actually  paid  the  claims  of  their  subvendees,  but  de- 
clined to  dissent  from  his  brethren  on  the  point. 

§  1360.  [The  Sale  of  Food  and  Drugs  Act,  1875(38  and  39  Vict, 
c.  63,  §  28,)  provides  that  in  any  action  brought  by  any  #  pood 

person  for  a  breach  of  contract  on  the  sale  of  any  article  and  Drugs 

*^  •'  Act,  1875. 

of  food,  or  of  any  drug,  such  person  may  recover  alone, 
or  in  addition  to  any  other  damages  recoverable  by  him,  the  amourd 
of  any  penalty  in   which  he  may  have  been  convicted  Buyer  may 
under  this  act,  together  with  the  costs  paid  by  him  upon  JJSS^'tS* 
such  conviction,  and  those  incurred  by  him  in  and  about  S^toiNAid^ 

{x)  7  Taant,  153.  v.  Glenn,  9  Bich.  L.  374. 

14.  1  Sedgwick  on  Damages,  (ed.  1880,)        (y)  E.,  B.  &  £.  84;  27  L.  J.,  Q.  B 

p.  617;  Marlatt  v.  Clary,  20  Ark.  261;  266. 
Beggio  0.  Braggiotti,  7  CuHh.  166 ;  Jeter 
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onconviotion  ^^^  defence  thereto,  if  he  prove  that  the  article  or  drag, 
under  the  act.  ^j^^  subject  of  such  convictioQ,  was  8old  to  him  as  and  for 
an  article  or  drug  of  the  same  nature,  substance  and  quality  as  that 
which  was  demanded  of  him,  and  that  he  purchased  it  not  knowing 
It  to  be  otherwise,  and  afterwards  sold  it  in  the  same  state  in  which  he 
purchased  it ;  the  defendant  in  such  action  being  nevertheless  at  lib- 
erty to  prove  that  the  conviction  was  wrongful,  or  that  the  amount  of 
costs  awarded  or  claimed  was  unreasonable. 

§  1361.  In  Wilson  v.  Dunville,  {z)  before  the  Exchequer  Division 
Wilson  V.  '^^  Ireland,  the  plaintiff  had  bought  from  the  defendants, 

Dunviiio.  ^Yho  were  a  firm  of  distillers,  a  quantity  of  grains,  which 

the  defendants  warranted  to  be  '^  distillers'  grains,"  and  which  were 
ordinarily  used  for  feeding  cattle.  The  grains  contained  an  admixture 
of  lead,  and  several  of  the  plaintiff's  cattle,  which  were  fed  upon  them, 
were  poisoned  and  died.  The  warranty  was  not  fraudulent.  Upon  the 
finding  of  the  jury  that  the  substance  did  not  reasonably  answer  the 
description  of  **  distillers'  grains,"  the  court  held  the  defendants  to  be 
liable  in  damages  for  the  value  of  the  cattle  which  had  died,  on  the 
ground  that  their  death  was  the  natural  consequence  of  the  defendants' 
breach  of  warranty.] 

§  1362.  Tlie  damages  recoverable  by  the  buyer  for  a  breach  of  war- 
Damagca  ranty  may  be  greatly  augmented  when  they  are  the  oonse- 

by  frauduieni  queucc  of  a  fraudulent  misrepresentation  by  the  ven- 
Bcnuuonby      dor.  1^      Thus   in   MuUett  v.  Mason,  (a)  the   plaintiff, 

vendor.  '  \  '  •  ' 

MuUctt  •  having  placed  with  other  cattle  a  cow  bought  from  the 

UiMon.  defendant,  which  was  fraudulently  warranted  to  be  sound, 

although  known  by  the  vendor  to  be  affected  with  an  infections  dis- 
ease, was  held  entitled  to  recover  as  damages  the  value  of  such  of  his 
own  cattle  as  had  died  from  the  disease  communicated  to  them  by  the 
infected  animal,  the  court  distinguishing  the  case  from  Hill  v» 
Balls,  (b)  on  the  frround  that  in  this  latter  case  there  had 

mil ».  Balla.  ^  '  ^ 

been  no  misrepresentation  to  induce  the  buyer  to  put  a 
glandered  horse  in  the  same  stable  with  others. 

[And  even  when  the  warranty  was  not  proved  to  be  fraudulent,  the 
buyer  was  held  equally  entitled  to  recover  when  the  seller 

SmiUi  V.  Green.         .^  t.         .^ 

knew  him  to  be  a  farmer,  who  would,  in  the  ordinary 

(s)  6  L.  B.,  Ir.  210;  S.  C,  4  L.  R.,  Ir.    Buff  v.  Jiirrett,  94  III.  476. 
S49.  (a)  L.  B ,  1  C.  P.  659. 

16.  Herring  v.  Skngga,  62  Ala.  ISO;        (6)  2  H.  A  N.  299;  27  L.  X,  Ex.  46. 
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course  of  his  business,  place  the  infected  animal  with  others,  (c)  The 
case  then  came  within  the  rule  laid  down  in  Hadley  r.  Baxendale, 
and  the  only  question  for  the  jury  to  determine  was,  whether  the  in- 
fe(^tion  of  the  herd  followed  as  a  natural  consequence  from  the  seller's 
breach  of  warranty,  (d)  ]  1^ 

In  George  v.  Skiyington,  (e)  it  was  held  that  the  buyer  might  re- 
cover damages  for  personal  injury  resulting  to  him  from 
the  use  of  a  deleterious  compound  furnished  by  a  chemist  penonai  in- 
and  unfit  for  the  purpose  for  which  he  professed  to  sell  it;  quality  of  uie 
[but  this  case  has  been  since  disapproved,  and  is  very 
questionable  law.  (/)  ] 

(e)  Smith  v.  Green,  1  C.  P.  D.  92.  bonght,  and  also  damages  to  his  own 

(d)  Smith  9.  Green,  wpra;  Randall  v.  flock  from  contagion.    Bradley  9.  Rea,  14 

NewBon,  2  Q.  B.  D.  102,  C.  A.  Allen  20;  Jeffrey  tr.  Bigelow,  13  Wend. 

16.  In  Marsh  «.  Webber,  16  Minn.  418,  518,  623;   WinU  v.  Morrison,  17  Tez. 

421,  the  seller  falsely  represented  as  sound,  872. 
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SQoh  a  qnantitj— meaniDg  of  the  woidi^  004-908.  \ 

AOOQBPTANGE  OF  QIFT,  6.    See  Gift. 

AOGEPTANCE  OF  GOODS, 
XMer  etatuU  qffiwtde,  169. 
aooeptanoe  defined,  159. 
distinct  from  receipt^  160-163. 
some  act  of  the  bayer  essential,  160. 
mere  words  not  enough,  160. 
the  acceptance  must  be  porsnant  to  the  contract,  162. 
and  with  intent  to  take  possession  as  owner,  162-164. 
both  seller  and  buyer  most  acqaiesce,  164. 
on  acceptance  and  receipt  of  part,  the  whole  is  at  bajei^B  risk  from  data  of 

oral  contract,  163. 
acceptance  of  sample  is  sufficient  under  statate^  when  sample  is  pifi  of 

balk,  164, 165. 
bat  not,  if  not  receiTed  as  part  of  bulk,  166. 
may  be  oonstructiTe,  167. 

whether  buyer  has  accepted,  is  fact  for  the  jury,  167. 
when  buyer  does  an  act  of  ownership,  168. 
acceptance  implied  from  resale  by  the  buyer,  169. 

may  be  effected  by  dealing  with  the  bills  of  lading,  17 1« 

may  take  place  without  the  buyer's  examining  the  goods,  172^ 

eteeq, 
informing  the  contract  must  be  distingaished  from  acceptance  in 
performing  it,  173. 
yendee  does  not  accept  till  he  has  had  the  means  of  ereroising  the  right  of 

rejection,  174-180. 
aeoeptance  and  actual  receipt  distinct,  179. 

may  precede  receipt,  180. 
is  not  sufficient  after  action  brought,  182. 
need  not  be  ootemporaneous  with  the  sale^  182. 
by  carrier,  is  not  acceptance  under  the  statute,  182. 
an  authorised  agent  may  accept,  183. 
the  same  person  cannot  be  agent  both  to  sell  and  to  accept,  188. 
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▲OCEPTANCE  OF  GOODS,  (continued.) 

aooeptaooe  may  be  inferred  from  aileaoe  and  delay,  185. 

marking  the  goods  with  buyer's  name,  by  his  consent^  is  aooeptancs^  bat  noi 

delivery,  187. 
aooeptanoe  of  part  snffioes  under  the  statute  to  proTe  the  whole  oontrael^ 

even  where  part  of  the  goods  are  not  yet  mannfactored,  187. 
or  where  the  goods  are  of  different  kinds,  188. 
or  where  the  bargain  is  for  resale  also,  on  certain  conditions,  189. 
acceptance  and  receipt  prove  the  contract,  though  some  of  its  terms  may  be 
xQ  dispute,  189. 
too  late  after  vendor  has  disafEirmed  contract,  190. 
Im  pirformanc6  of  the  oontraU,  913.    See  DisuvKBT. 

bayer  may  refuse  to  accept  less  than  contract  requires,  901. 
but  if  he  accepts  it,  must  pay  for  it,  901-904. 
an  such  case  is  liable  on  an  implied  contract,  70. 
4U>ceptance  of  part  delivery  under  a  severable  contract,  901. 

under  an  entire  contract,  901. 
in  New  York  there  was  formerly  no  recovery,  70,  901. 
■modem  rule  sustains  recovery,  but  permits  recoupment  for  breach,  70,  908. 
•boyer  must  fetch  goods  bought,  913. 

irithin  a  reasonable  time,  or  he  will  be  responsible  for  defiuilt^  91i. 
what  is  reasonable  time,  question  of  &ct  for  jury,  914. 
where  contract  is  for  delivery  "  as  required,"  914. 
notice  to  accept,  887,  891,  914. 
buyer  has  right  to  inspect  before  acceptance^  910,  914. 
where  goods  are  sold  by  the  yard,  right  to  measors^  915. 
mere  receipt  is  not  acceptance,  916. 

but  becomes  so,  by  delay  in  rejecting,  or  by  act  of  ownsnhip^  916w 
and  may  be  iretracted,  if  samples  false,  918. 
notice  of  r^ection,  918. 

seller  who  has  proved  delivery  need  not  show  acceptance^  988. 
unless  he  has  failed  to  show  that  the  proper^  answers  the  conlnwt,  988. 
neither  acceptance  nor  delivery  essential  to  a  suit  for  price  where  pioiwitj 

has  passed  by  the  contract,  888,  980. 

AOGEPTANGE  OF  PBOPOSALr-iSbs  Abbeht. 

ACCOUNT  CURRENT, 

rule  of  appropriation  of  payments  in  accounts  cnrrrent^  961,  964. 
a  set-off  in  an  ordinary  account  current  is  not  equivalent  lo  paymsol^  •■  in  •• 
account  stated,  925. 

ACCOUNT  STATED, 

set-off  in  account  stated  Ib  equivalent  to  paymenti  9S5. 

ACT  OF  GOD, 

meaning  and  extent  of  the  term,  748. 

ACT  OF  PARLIAMENT— &e  Statutbb. 
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▲OTIONS— /Sw  Troyxb. 

Febsohal  aoaihbt  thb  BcnrxB, 

When  property  has  not  paeeed,  971,  972. 

■ole  action  of  vendor  is  for  damages  for  non-aooeptance,  971. 

American  remedies  more  extensive  where  vendor  is  ready  to  deliver  978. 

reason  of  the  laW|  973. 

date  of  the  breach,  973. 

when  does  the  cause  of  action  arise,  973. 

not  changed  by  buyer's  bankruptcy,  974. 

seller's  right  to  treat  a  notice  of  the  buyer's  insolvency  as  a  repudiation 

of  the  contract,  974. 
disclaimer  of  buyer's  contract  by  his  trustee  after  part  performance,  974. 
buyer's  bankruptcy  after  partial  delivery,  his  trustee  cannot  claim  fhrther 

delivery  without  paying  the  price  of  goods  already  delivered,  976. 
vendor  may  maintain  action  without  completing  oontract,  if  buyer  gives 

notice  that  he  will  not  receive  any  more  goods,  976,  976,  977. 
measures  of  damages,  977.    Ses  Damaobb. 
market  price  or  value,  978. 

vendor  may  sometimes  have  the  right  to  rescind  a  contract  partly  exe- 
cuted, and  recover  the  value  of  goods  delivered,  979. 
even  before  time  of  credit  has  expired,  979. 
but  where  a  part  of  the  goods  has  been  both  delivered  and  accepted 

under  the  original  contract,  and  buyer's  reftisal  to  accept  more  is  due 

to  seller's  breach  of  warranty,  seller  cannot  sue  on  implied  contract 

before  time  of  credit  expired,  979,  980. 
W^ere  property  has  passed,  980. 

vendor  has  only  a  personal  action  if  the  buyer  has  received  actual  pos- 

seauon,  980. 
the  action  is  for  the  price,  982. 

and  not  for  rescission  of  the  contract  for  default  in  payment,  982. 
IB  acceptance  essential  to  a  suit  for  the  price,  980. 
not  essential  where  the  property  passes  on  the  sale,  980. 
executory  contracts,  980. 

the  seller  who  is  ready  to  fulfil  has  a  choice  of  remedies,  980,  981. 
he  may  sue  for  the  price,  981. 
or  leseU  and  sue  for  his  loss,  981. 
or  keep  the  property  as  his  own  and  sue  for  damages,  981. 
the  seller  may  rescind  in  America  for  default  of  payment,  982. 
where  the  property  has  passed,  vendor  may  recover  price  whether  goods 

sold  and  delivered,  or  only  bargained  and  sold,  983. 
the  seller  who  has  proved  a  sale  need  not  show  acceptance,  983. 
unless  the  property  delivered  is  not  shown  to  be  of   the  requisite 

quality,  983. 
on  a  count  for  goods  bargained  and  sold  delivery  need  not  be  shown,  988 
but  claim  must  be  for  damages  for  not  accepting,  where  property  has 

not  passed,  983. 
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ACTIONS,  (canHnued.) 

also,  wlidre  the  payment  is  to  be  made  wholly  or  partiallj  bj  bflk^  and 

the  term  of  credit  has  not  expired,  983. 
buyer's  option  to  pay  in  special  manner,  983. 
on  default  of  such  special  payment  bayer  is  liable  fixr  the  price  in 

money,  983. 
vendor  who  hss  received  conditional  payment  in  a  bill,  most  aoooant 
for  it  in  saing  for  the  prioe^  984. 
Pkbsonai.  Action  ▲OAurer  thb  Vendob. 

See  Bbmedieb  of  thb  Butmb;  AyozbAvcB  ov  thb  OoanmAtm 

AGENT—iSM  Pbinoipal  and  Aobnt. 

AGBEEMENT, 

onintelligible,  of  no  effect^  74. 

for  sale.    See  Exboutobt  Aobbbheht. 

distinction  between  agreement  and  baigain  onder  statute  of  frandi^  988^ 

ALIEN  ENEMY, 
sale  to,  illegal,  888. 

"ALL  FAULTS," 

sale  with,  630,  845,  871. 

ALTERATION, 

of  written  contract  by  subsequent  parol  agreement^  permissible  al  ^«"*»»^«  laWy 

225. 
but  not  of  contract  within  the  statute  of  frauds,  226,  227. 
ordered  by  buyer  in  chattel  manufactured  for  him,  227. 
mode  of  performance  varied  by  parol,  228. 
varied  performance  available  if  accepted,  229. 
of  bought  and  sold  notee,  319,  320. 

AMERICAN  LAW,  AND  DECISIONS  UPON,  (Ihaonig) 

summary  of  differences  between  English  and  American  dedsiciiiL    As 

CAN  Editor's  Pbefaob  yiII.-XII. 
assent  by  correspondence,  84-93. 

executory  agreement,  when  property  is  afterwards  acquired,  99. 
contracts  under  statute  of  frauds — distinction  between  "sales"  aad  ^ 

labor  and  materials/'  124-128. 
acceptance  and  receipt  of  goods  under  statute,  168, 195^  196w 
memorandum  in  writing,  277. 
sales  of  specific  chattels  unconditionally,  329-857. 
buyer's  risk,  330-333. 

effect  of  seller's  agreement  to  deliver,  333-338. 
of  payment  in  passing  property,  338-357. 
as  to  sales  of  specific  chattels  conditionally,  878-421. 
Lord  Blackburn's  first  rule,  383-389. 

second  rule,  390-396. 

third  rule,  396-405. 

third  rule,  rights  of  purchasers  and  creditors,  405-481. 
sales  of  chattels  not  specific,  428-440. 
effect  of  delivery  to  carrier  in  passing  the  property,  444,  463-479. 
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AMEBIGAN  LAW,  AND  DECISIONS  UPON  (TEXT),  {wiUkmed.) 
reservation  of  the/tia  diaponendif  50d-615. 
avoidance  of  the  contract  for  breach  of  warranty,  546-561. 
"dealer's  talk"  no  ground  for  action  of  deceit,  561. 
action  for  deceit,  567. 

eSBdd  of  fraud  on  vendor,  in  respect  of  passing  the  property,  591. 
concealment  of  insolvent  condition  by  boyer  amounts  to  fraod,  591. 
fraod  of  vendor  in  sale  of  a  horse,  635.  • 

against  creditors  by  sales  without  delivery,  644-647. 
where  unlawful  agreement  is  executory  only,  money  or  goods  are  reeUimafale 

680. 
illegal  sales,  691, 730. 
as  to  sales  on  Sunday,  730-783. 

waiver  of  condition  precedent^  747. 
impossibility  as  an  excuse,  750,  754. 
contracts  for  sale  of  goods  by  successive  deliveries^  Simpson  «.  Crippin  approved, 

787. 
warranty  of  tide  implied  only  when  sale  is  of  goods  in  vendor's  possession,  840, 

841. 
sales  by  sample,  859,  860. 
implied  warranty  on  sale  of  provisions  for  domestic  ose  or  immediate  consomp- 

tion,  878. 
delivery  of  less  than  contracted  for  and  retained  by  vendee  until  after  time  for 

full  performance,  904. 
rules  of  Supreme  Court  of  United  States  as  to  words  "  about,"  ''more  or  lees," 

Ac.,  907,  908. 
vendor  not  entitled  to  charge  buyer  the  cost  of  labor  in  putting  goods  sold  by 

weight  and  lying  in  bulk,  into  the  buyer's  packages,  912. 
payment  by  bill  or  notes,  965-967. 
resale  on  purchaser's  default,  1013, 1014. 
lien  non-existent  for  charges,  Ac,  1026. 
stoppage  in  transUUf  1114. 
damages,  assessment  of,  1141-1143. 

special  damages, — second  branch  of  rule  in  Hadley  v.  Bazendale  adopted,  1142. 
liability  of  vendor  enlarged  by  communication  of  special  consequences  that  will 

result  from  breach,  1142. 

ANALYSIS, 

warranty  on  sale  by  sample  with,  850. 

APPROPRIATION  OP  GOODS, 

in  executory  agreements  for  sale,  441,  el  seq. 
See  Pbofebty  in  Goods. 

APPROPRIATION  OF  PAYMENTS, 

buyer  has  the  right  to  make  appropriation,  on  payment,  959. 

and  if  money  be  received  by  seller  for  his  account  without  his  knowledge^  he  is 

entitled  to  an  opportunity  of  election,  960. 
the  debtor's  appropriation  controls,  959. 
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APPROPRIATION  OF  PAYMENTS,  {cofUinued.) 
his  election  may  be  shown  by  circamBtanoes,  960. 
rule  of  appropriation  where  acoount  current  is  kept»  961. 
rule  in  Clayton's  csse^  961. 
trustee's  banking  account^  961. 
creditor  may  appropriate,  if  debtor  has  not  done  so^  962. 

to  a  debt  not  reooverable  bj  action,  96i. 
bat  it  must  be  an  existing  debt,  963. 
application  to  a.  debt  due  on  an  illegal  contract^  962. 
debt  barred  by  limitation,  968. 
how  long  does  creditor's  right  to  apply  continue^  968. 
creditor's  election  not  determined  till  communicated  to  debtOTi  988. 
pro  rata  appropriation  where  gross  sum  is  paid  to  the  agent  of  two 

without  specific  appropriation,  964. 
where  neither  party  appropriates  the  payment  ihe  law  applies  i^  964. 
general  principles,  964. 

on  account  the  application  is  to  the  oldest  item,  964. 
payments  are  applied  to  the  debt  lesst  secured,  964. 
to  an  absolute  rather  than  a  contingent  liability,  966. 
to  a  legal  and  not  an  illegal  debt^  966. 
to  the  interest  before  the  principal,  966. 
law  in  France,  967. 

APPROVAL, 

sales  on,  791-794. 

APPROVED  BILLS, 
meaning  of,  952. 

ARRIVAL, 

meaning  of,  in  a  contract^  769  (6). 
sale  "on  arrival"  or  "to  srrive,"  769-766. 
See  CSoKDinoNB. 

"AS  rr  STANDS;" 

meaning  of  term  in  contracts  for  sale  of  good%  768. 

"  AS  REQUIRED," 
delivery,  914. 

<<AS  SOON  AS  POSSIBLE"— &e  Tuck 

ASSENT, 

requisite  to  a  sale,  2. 

to  sale  may  be  implied  from  acts,  or  conduct^  or  silence,  52^  68. 

must  be  mutual  and  unconditional,  and  communicated,  68^  6^  66. 

the  manner  of  acceptance  must  comply  with  the  o£br,  64 

the  contract  must  be  written  if  the  offer  so  requires,  54. 

partial  assent,  54. 

no  assent  implied  to  an  unknown  offer,  55. 

sham  assent,  55. 

assent  not  invalidated  by  addition  of  hope  or  wish,  65. 

or  by  addition  of  what  the  law  implies,  55. 
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ASSENT,  (eontiinued,) 

examples  in  decided  cases,  56-60. 

an  inquiry  as  to  terms,  not  a  rejection  of  the  offer,  56. 

counter  proposition  equiyalent  to  a  rejection,  67. 

effect  of  agreement  to  be  put  in  writing,  58. 

proposer  may  withdraw  offer  before  acceptance,  59. 

promise  to  leaye  offer  open  for  acceptance  not  binding  if  without  oonsideratioii, 
and  if  revocation  is  communicated  before  acceptance,  59. 

examples,  60,  ei  wq. 

''giving  the  refusal "  is  a  mere  offer,  60. 

a  change  of  the  law  may  operate  to  retract  an  offer,  60. 

tadt  retractation  insafficient,  61. 

retractation  where  parties  in  immediate  communication,  61. 

an  ofbr  must  be  accepted  within  a  reasonable  time,  61. 

bidder  at  auction,  may  retract  till  the  hammer  is  down  in  acceptance  of  his  bid, 
62,  626. 

so  also  may  vendor,  62,  626. 

assent  by  correspondence,  64. 

offer  cannot  be  retracted  after  acceptance  posted,  though  not  yet  known  to  pro-> 
poser,  64. 

nor  can  acceptance  be  retracted  after  being  posted,  64,  67,  89. 

mailing  an  acceptance  completes  the  contract  though  the  letter  be  never  received, 
64^  68,  89. 

acceptance  by  telegraph,  64. 

an  ofler  by  letter  is  a  continaing  offer  till  it  reaches  the  correspondent,  66. 

proposal  must  be  duly  retracted  before  letter  of  acceptance  is  posted,  67,  89. 

death  or  insanity  of  the  proposer  revokes  a  proposal,  68. 

assent  to  new  contract  implied,  where  purchaser  retains  goods  sent  not  conform- 
ably to  the  express  contract,  69,  70. 

assent  to  purchase  for  himself,  implied  against  a  firaudulent  third  person  who 
obtains  possession  of  goods  sold  on  his  false  representations  to  an  insolvent 
buyer,  71. 

assent  of  plaintiff  impUed  to  a  sale  of  the  goods,  the  value  of  which  he  recovers 
in  trover,  71. 

right  to  waive  the  tort,  71. 

an  unsatisfied  judgment  in  trover  does  not  transfer  title,  72. 

otherwise  in  Pennsylvania,  72. 

assent  not  binding  when  by  mifltake  the  parties  were  agreeing  to  different  con- 
tracts, 72. 

mistake  as  to  the  thing  sold,  prevents  mutual  assent,  78. 

so  does  mistake  as  to  pricey  73. 

so  does  the  expression  of  a  contract  in  such  language  as  to  be  unintelligible,  74. 

unless  the  mistake  in  the  contract  can  be  rectified,  75. 

sales  void  for  uncertainty,  74. 

illusory  sales,  74. 

articles  to  be  manu&ctured  to  the  buyer's  satisfaction,  74. 

can  the  bayer  unreasonably  refuse  to  be  satisfied,  76. 

how  affected,  by  mistake  of  one  party  as  to  collateral  fact,  76. 
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ABSENT,  (wntinued.) 

where  the  party  has  induced  another  to  contract  by  manifesting  an  intSDtion,  Iw 

is  estopped  from  denying  the  truth  of  the  intention  as  manifested,  76. 
mistake  of  buyer  in  motive  inducing  the  purchase,  77. 
of  vendor  in  showing  wrong  sample,  77. 
as  to  the  person  contracted  with,  78. 
in  general  not  material,  78. 
but  where  one  party  has  an  interest  in  the  identity  of  the  other, »  infslsk« 

in  identity  vitiates  the  apparent  assent,  78. 
as  if  a  party  had  a  set-off  from  which  he  is  ezdnded,  78. 
mistake  as  to  person  caused  by  fraud,  81. 
oonditional  sssent,  82. 
dvil  law, 

contracts  without  assent,  quad  contraetB,  82. 
American  law, 

criticisms  upon  Cooke  v.  Oxley,  84,  85. 
review  of  the  criticism,  85-88. 
baigain  by  correspondence,  in  America,  88. 

ofbr  cannot  be  withdrawn  unless  the  withdrawal  reaches  the  party  before 
his  letter  of  acceptance  has  been  transmitted,  89. 
civilians  hold  that  offer  may  be  withdrawn  in  such  cases,  90,  91. 
reasoning  of  Pothier,  90. 
not  satisfactory,  91. 
where  purchase  or  sale  is  ordered  of  an  agent  fay  correspondence^  coontemuyid 

Is  without  eflbct  before  it  reaches  sgent,  91. 
both  at  common  end  civil  law,  91. 

eoounples  where  letters  of  acceptance  and  withdrawal  arrived  at  the  same  time^  08. 
parol  proof  admissible  of  assent  by  plaintiff  to  written  proposal  by  detodant, 

under  statute  of  fraods,  276. 
by  signature  may  be  a  question  for  the  jury,  if  signature  not  in  ufoal  place^  28^ 
or  affixed  aUo  inktUu,  quarts  287. 
pretended  assent  given  to  detect  fraud,  556. 

AUCTION  AND  AUCTIONBEBS, 

bidder  may  retract  till  his  bid  is  accepted  by  the  fall  of  the  hammer,  6^  626. 
so  may  vendor,  62,  626. 

auction  sales  are  within  the  statute  of  frauds,  128. 
each  lot  at  an  auction  is  a  separate  sale  under  the  statute,  156. 
auctioneer  is  agent  of  both  parties  to  sign  note  or  memorandum  under  17th  se^ 
tion  of  statute  of  frauds  at  public  sale,  294,  295. 
but  is  agent  of  vendor  alone  at  a  private  sale,  295. 
his  agency  for  purchasers  at  public  sale  may  be  disproved,  295. 

for  buyer  only  begins  when  the  goods  are  knodced  down  to  the 
buyer,  296,  626. 
and  ends  at  the  time  and  place  of  sale,  296. 
auctioneer's  clerk  as  agent  to  sign,  296,  297. 
h  Is  a  fraud  on  vendor  to  prevent  others  from  bidding  at  an  ancdon,  586. 
combinations  to  buy  may  be  legitimate,  585. 
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AUCTION  AND  AUCTIONEERS,  (wntinued.) 
sale  at  aaction  with  paffers  is  fraadalent,  624. 
aoctioneer  reBponsible  for  fraud  on  buyer,  625. 
auction  sale  '*  without  reserve''  means  that  do  one  shall  hid  in  behalf  of  owner, 

and  that  the  highest  bidder  shall  hare  the  goods,  627. 
anctioneer  is  liable  to  the  highest  real  bidder  at  such  sale,  if  he  does  not  aooept 

his  bid,  627. 
distinction  between  law  and  equity,  as  to  puffing,  628. 
recent  statute,  dO  and  81  Vict.,  c.  48,  as  to  puffing,  628. 
when  auctioneer  is  agent  to  receive  payment,  954. 
no  authority  to  receive  acceptance  as  cash,  957. 
but  $eeu8  as  to  cheque,  957. 

AVEBAGE  SAMPLE,  860. 

AVOIDANCE  OF  THE  CONTRACT— Ste  Mmijcs-FAILIJU  of  CoransRi.- 
tiok—Fbaud— Illeqaijty— Kebotbbto»— WABRAarr. 


BAILEE— SSm  Ebtoppbl. 

BAILMENT, 

distinguished  from  sale^  4,  6-11. 

BANKRUPTCY  OF  BUTER-^  ImoLTSMt. 

BABQAIN  AND  SALE  OF  GOODS, 
definition,  1. 

elements  necessary  to  constitute  it,  2. 
form  at  common  law,  4. 
asMnt  only  required,  4 
no  matter  how  proven,  4. 

distinction  between  bargain  and  sale  and  ezecatoiy  agrscmsnti  4^  111. 
bargain  and  agreement  under  statute  of  frauds^  268. 
8m  Pbofxbtt  in  Goose. 

BABTEB» 

distinction  between  sale  and  barter,  8,  5. 
an  exchange  of  goods  for  other  things,  8, 6. 

BID,  BIDDER— i8;M  Auonoir. 

"BILL,  WITH  OPTION  OF  CASH,"  920^  988. 

BILL  OF  EXCHANGE, 

for  price  of  goods  endosed  for  acceptance  with  bill  of  ladings  buyer  oannot  ntaia 

the  bill  of  lading  unless  he  accepts  the  bill  of  exchange^  501|  51(MS18. 
taken  in  payment,  988,  et9eq.    See  Patmbxt. 
if  dishonored,  vendor  may  stop  delivery,  990. 
and  how  far  responsible,  990,  991. 
may  be  stopped  in  transit  like  goods,  1059, 1060. 
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BILL  OF  LADING, 

dealing  with  bill  of  lading  may  operate  as  aooeptance  bj  bajer  under  statute  ctf 

frauds,  17L 
mode  of  reserving  the  /us  ditponrndi  so  as  to  prevent  property  from  passing  to 

buyer  by  delivery  on  ship,  480-613, 1076. 
this  may  be  done  even  where  it  is  the  buyer's  own  ship,  and  therefore  no  freight 

is  reserved,  488,  489,  602,  608, 1076. 
sent  with  bill  of  exchange  for  aooeptance  for  price,  cannot  be  retained  by  buyer 

unless  he  accept  bill  of  exchange,  602, 610-618. 
the  posting  by  Uie  vendor  of,  making  goods  deliverable  to  buyer's  order,  vesta 

the  property  unconditionally  in  buyer,  even  if  vendor  intended  that  the  vest- 
ing should  be  conditional  on  the  buyer  accepting  a  bill  of  exchange  for  the 

price,  602,  603,  614. 
dealt  with  by  vendor  oni^  to  secure  contract  price,  vests  property  in  buyer  on  his 

paying  or  teudering  the  contract  price,  608,  614. 
sale  of  a  cargo  by  bill  of  lading,  776. 

must  be  delivered  by  vendor  eyen  before  arrival  of  goods  in  oertain  esses,  898. 
nature  and  effect  of  a  bill  of  lading  at  common  law,  1042, 1048. 
Bills  of  Lading  Act,  1042. 
bill  of  lading  represents  the  goods,  even  after  landing  at  the  London  wharves^ 

until  replaced  by  the  wharfinger's  warranty  1062. 
if  parts  of  one  set  transferred  to  diflerent  persons,  eflfect,  1058. 

if  different  parts  conflict  that  held  by  consignor  preferred  to  that  held  by  mas- 
ter, 1068. 
when  transferred  to  agent  of  vendor,  conveys  a  special  property  entitling  him  ta 

stop  tn  tfranstte  in  behalf  of  vendor,  1061. 
when  transferred  to  bona  JUk  endorsee  for  value,  defeats  vendor's  rights  of  stop- 

page  ta  fronsi^  1100, 1101. 
may  now  be  transferred  in  pledge  by  &ctors,  under  the  Fsoton^  Ads,  1101. 
as  to  what  constitutes  "an  agent  entrusted  with"  possession  of  a  bill  of  lading^ 

within  meaning  of  Factors'  Acts,  26, 1104. 
the  transfer  of  the  bill  of  lading  now  transfers  the  combrael  ss  well  ss  the  goods^ 

1101. 
bill  of  lading  is  not  negotiable  like  a  bill  of  exchange,  and  transferee  gels  no 

more  title  than  transferor  had,  1102;  1108. 
except  that  fraudulent  transferee  can  convey  a  good  title  to  a  bona  fide  third  per 

son,  1104. 
efiect  of  transfer  by  the  buyer  after  noUce  of  stoppage  given  to  the  carrier,  1104- 

1106. 
when  endorsement  is  prnna  fade  proof  that  the  transfer  was  for  valne^  1106. 

bill  of  lading  returns  to  possession  of  consignor,  after  having  been  pledged 
all  the  rights  of  consignor  revive,  1106. 
eflfect  on  vendor's  rights  of  transferring  bills  of  Isdiog  in  pledge^  1106. 

BILL  OF  SALE, 

Bills  of  Sale  Acts,  648. 
object  of  legislation,  648. 
provisions  of  act  of  1878,  648,  tt  mq. 


INDEX.  1243 

The  references  are  to  the  pages,  incliidiiic  nolss. 

!BILL  of  sale,  (oonfmueet.) 
definition  of  bill  of  sale,  649  ' 
what  are  not  indaded,  649. 
inyentories  of  goods  with  receipt  attached,  648. 
eqnitable  assignments,  650. 
transfers  of  ships,  650. 

hire  and  conditional  sale  not  a  bill  of  sale^  660. 
personal  chattels  defined,  651. 
fixtures  or  growing  crops  not  separately  Mslgned  whsn  land  psMSi  bj  ssas 

instrument,  651. 
growing  crops  when  personal  chattels,  66L 
trade  machineiy,  651,  655. 
apparent  possession  defined,  652. 
more  than  formal  possession,  652. 
taking  possession  of  growing  crops,  652. 
occupation  bj  grantor,  652. 
possession  by  bailee,  653. 

by  sheri£^  653. 
reputed  ownership  in  bankruptcy  as  afiecting  bills  of  sale^  658,  664. 
distinction  between  "app&rent  possession"  and  "reputed  ownership^"  664. 
unregistered  bills  of  sale,  when  avoided,  657. 
persons  as  against  whom  unregistered  bill  of  sale  void,  658. 
liquidator  of  company  not  a  trustee  in  bankruptcy,  658. 
consideration  for  a  bill  of  sale,  658. 
how  to  be  set  forth,  658. 
cases  reviewed,  658-661. 
rules  deduced,  661. 

1.  Consideration  stated  must  be  that  really  received,  bat  a  small  insocoiMj 

immaterial,  661. 

2.  In  absence  of  fraud,  unnecessary  that  oonsideration  stated  should  pass 

from  grantee  to  grantor,  but  may  be  applied  in  satis&ction  of  grantor's 
pre-eacistiny  debt,  661. 
8.  Collateral  agreement  as  to  application  of  consideration  need  not  be  set 
out  in  oil!  of  sale,  662. 

4.  Betention  of  part  of  consideration  stated  to  meet  Jvfiire  debts  of  grantor 

invalidates  bill  of  sale^  662. 

5.  Expenses  of  preparation  of  bill  of  sale  cannot  be  retained  by  grantee^  662 
avoidance  of  certain  duplicate  bills  of  sale,  662. 

mode  of  registration,  663. 

attestation,  663. 

solicitor  must  attest  and  explain,  under  act  of  1878,  668,  664. 

affidavit  of  due  execution  and  attestation,  664. 

residence  and  occupation  of  grantor,  664. 

description  of  grantor  and  witnesses,  665. 

how  far  bill  of  sale  and  affidavit  may  be  read  together,  669b 

description  of  residence,  666. 

trading  company  may  give  bill  of  sale,  667. 
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BILL  OF  SALE,  (wnimued.) 

directors  attesting  seal  not  witnesses  onder  the  sol^  667. 

registration  unnecessary  when  goods  taken  in  ezeoation  within  tuna  illiipwl  ftr 

registration,  668. 
declarations  of  trust  must  be  set  forth  in  bill  of  sale^  668. 
priority  given  by  date  of  registration,  669. 

whether  aflected  by  notice,  quart,  669. 
renewal  of  registration,  670. 
Amendment  Act  of  1882  applies  only  to  biUs  of  tale  given  bj  way  of  sscuiilj 

for  payment  of  money,  670. 
provisions  of  the  act  summarized,  671--673. 
contract  binding  between  the  parties,  but  voidable  as  to  creditors  under  earUar 

acts,  674. 
third  person  acquiring  interest  before  sale  is  impeached  by  creditor  proteetad, 

674. 
under  act  of  1882  contract  is  void  in  certain  cases,  676. 
sheriff  cannot  defend  seizure  under  execution,  if  goods  conveyed  by  bill  cf  sa]% 

unless  he  show  both  judgment  and  writ  in  fiivor  of  a  creditor,  675. 
discharge  in  bankruptcy  avoids  bill  of  sale,  675. 

BONA  FIDE  PUECHASERS, 

rights  of,  from  a  buyer  in  possession  under  a  conditional  delivery,  354 

in  New  York  distinction  made  between  purchase  from  one  holding  under  a  aOB- 

ditional  delivery  and  from  one  holding  under  a  conditional  sale,  854. 
New  York  rule  criticised,  365,  420. 
decisions  sustaining  the  seller's  titie^  406-410. 

conditional  sales  in  form  of  il  hiring  sustained  in  Pennsylvania,  410-412. 
seller  estopped  by  giving  the  buyer  evidence  of  tide  besides  posBOSiiion,  412. 
purchasers  protected,  but  not  creditors,  414. 
decbionb  sustaining  the  title  of  a  bona  fide  purchaser,  415-419. 
such  sales  regarded  as  mortgages,  415,  421,  357. 
rights  of  bona  fide  transferee  of  bill  of  lading,  1100-1106. 
transfer  defeats  right  of  stoppage  in  traamtui,  1100-1106. 

BOUGHT  AND  SOLD  N0TE8> 

mistake  in  omitting  goods  in,  parol  evidence  admiEeible  to  pxove^  224* 

same  as  contract  notes,  300. 

four  kinds  described,  301. 

broker  does  not  sign  as  agent  of  the  other  party  to  whom  he  daliveiB  a  boo^l 

or  sold  note  in  which  the  broker  appears  as  principal,  801. 
great  conflict  of  opinion  in  cases  where  bought  and  sold  notes  and  brokar's  book 

vary,  302,  et  teq, 
cases  reviewed,  302-318. 
three  different  opinions  of  Abbott,  0.  J.,  as  to  Uie  comparative  effect  of  tha 

broker's  entry  and  the  bought  and  sold  notes,  804,  305. 
it  is  not  a  variance  between  bought  and  sold  notes  that  one  namm  the  brdkei^s 

principals,  and  the  other  does  not,  314. 
general  propositions  deduced  from  authorities,  314r^l7. 
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BOUGHT  AND  SOLD  NOTES,  (tmtiwued.) 

first,  broker's  signed  entry  is  the  original  contraot,  81i. 

second,  the  bought  and  sold  notes  do  not  oonstitnte  the  oontraoti  Slfit 

third,  but  they  suflSce  to  satisfy  the  statute  when  thej  oorreepoody  816. 

fourth,  either  will  suffice  unless  variance  shown,  316. 

fifth,  where  one  note  ie  ofiered,  defendant  may  show  the  other  to  pro^e  Ytii- 

ance,  316. 
sixth,  rules  where  ther^  is  variance  between  the  book  and  the  bought  and 

sold  notes,  316. 
seventh,  where  there  is  variance  between  written  correspondence  and  bought 

and  sold  note,  317. 
eighth,  where  there  is  variance  between  the  notes  and  there  is  no  signed 

entry  in  the  book,  317. 
last,  where  broker  sells  on  credit,  vendor  may  retract  if  disntiBfied  with 
solvency  of  buyer,  317. 
sold  note  of  broker  employed  by  purchaser  only,  818» 
not  a  variance,  where  the  meaning  is  the  same  although  langoage  diflbn^  818. 
revocation  of  authority  to  sign  the  notes,  319. 
fraudulent  alteration  of  note,  319. 
material  alteration  even  not  fraudulent^  819. 

an  immaterial  alteration,  or  an  alteration  by  a  stranger  will  not  prevent  a  leoor* 
erj,  320. 

BEEAOH  OF  CONTBAOT— iSSw  AonoN— Bbicmdibi  ov  thb  Botxb. 
by  buyer,  971,  et  seg. 
seller,  1119,  et  teq, 
the  true  date  of  breach  of  a  contract  of  sale  is  that  at  which  the  goods  were  to 

have  been  delivered,  973. 
and  this  even  when  buyer's  bankruptcy  intervenes,  974. 
but  seller  justified  in  treating  a  noUee  of  buyer's  insolvency  as  a  declaration  id 

intention  to  abandon  the  contract,  974. 
rights  and  remedies  of  the  parlies  on  breach  of  the  contract 
See  KuMWDncs. 

BBOEEB, 

authorised  to  sign  for  both  parties  under  17th  section  of  statate  of  fraads^  298. 

their  general  authority,  299. 

in  city  of  London — legislation  concerning  them,  299. 

brokers'  contract  notes,  300. 

bought  and  sold  notes,  300.    See  Bought  ajtd  Sold  Notes. 
signed  entry  in  broker's  book  constitutes  the  original  contract  between  buyer  and 

seller,  314. 
authority  of,  may  be  revoked  before  signing  bought  or  sold  note^  819. 
broker's  clerk,  320. 

broker's  personal  responsibility  in  trover,  261-266. 
See  PfilNCIPAIi  AKD  AOKRT— Patmxnt. 

BUYER— <S<s6  Partus. 
who  may  buy,  ^1. 
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C.  F.  AND  L-See  Cohditiohb. 

means,  "  cost,  freight  and  insoranoe^"  770  (A). 

CAPACITY  TO  CONTRACrr.-&«  Pa&tdb. 

OABGO, 

sale  of  a,  770. 

bj  master,  28. 
'*  fbll  and  complete,"  say  about  x  tons,  906. 
sold  «<  from  the  deck,''  912. 

is  agent  of  boyers  to  reoelTe  detiverj,  bat  not  to  aooept  under  statate  of  frBoda, 

182, 196, 196. 
eflect  of  delivery  to  carrier  in  passing  the  property,  448,  a<  Mg.,  466. 
his  liability  for  deliyery  to  fraudulent  purchaser,  572-674^  579. 
delivery  to  carrier  is  usually  a  compliance  with  the  vendor's  promise  in  a  oan- 

tract  of  sale,  196,  906. 
but  vendor  is  bound  to  take  proper  precautions  to  eusuie  safe  delivery,  910. 
but  if  the  vendor  agrees  to  deliver  at  a  particular  place^  the  carrier  is  ku  agent, 
not  that  of  the  buyer,  909 

iSSse  LnEN— Stofpaob  in  TuAsniTU. 

CASH  RECEIPTS, 

not  documents  of  title  within  the  meaning  of  the  Fbotor's  Ad,  1877,  llOS  (d ). 

«CASH,  WITH  OPTION  OP  BILL,"  920. 

CAVEAT  EMPTOR^  669,  660,  810,  842,  848.— iSbs  WABKijrrr:  Imfuxd  or 

QUAIJTT. 

CHAMPERTY,  705.— iS!m  IUiTOAUTT. 

CHEQUE— iSee  Paymbht. 

MuMe,  same  as  cash,  in  payment  to  an  agent,  967. 

but  conditional  if  dishonored,  944. 

may  become  absolute,  although  dishonored,  if  laches  in  holder,  944. 

what  amounts  to  due  presentment  of,  944. 

CHOSE  m  ACTION, 

sale  of,  not  within  the  17th  section  of  statute  of  frauds,  129. 
but  in  the  United  States  held  otherwise,  129, 180. 
implied  warranty  of  title  on  sale  o^  886. 
stoppage  m  transitu  of,  1059, 1060. 

r 

dVIL  LAW, 

recognises  ^uosi-conlrcK^  82. 

where  a  man  supplies  what  is  necessary  for  in  infimt  or  an  absentee,  witlioat 

contract,  the  civil  law  implies  one^  82. 
natural  equity  is  the  basis,  88. 
civil  law  on  contracts  by  correspondence,  90,  91. 
not  in  accord  with  common  law,  90. 
views  of  Pothier,  90. 
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€IVIL  LAW,  {wniinwd.) 
not  satisfactory,  91. 

dyil  law  same  as  common  law  as  to  orders  for  porchsse  bj  oonespoiidMios^  9L 
vendUio  9pei  of  the  civilians,  100. 
price — ^mles  at  civil  law,  106. 
as  to  earnest,  210-212. 
effect  of  a  sale  bj  the  civil  law,  616. 

different  modes  of  entering  into  oontractB  at  Bome^  617-620. 
civil,  prstorian  and  natmral  obligations,  618. 
fi€anim;  ttipulatio;  eaBpentSoHo;  and  mutual  oonsent,  618-680L 
four  oontnu^  juria  psnttinn,  610. 

distinction  between  sales  at  Borne  and  by  the  common  law,  620l 
price  must  be  certain  in  sale  under  Boman  law,  620. 
sale  by  the  civil  law  was  not  a  transfer  of  ownership^  620. 
but  of  possession  only,  620. 
with  warranty  agaiust  eviction,  621. 
and  such  warranty  is  always  implied,  621. 
double  remedy  of  evicted  buyer,  622. 

vendor  was  bound  as  auetar  to  make  good  his  wamntj,  622;  686. 
thing  sold  was  at  buyer's  risk  before  delivery,  although  the  propertgy  had  aol 

passed,  623. 
but  vendor  bound  prcBttare  eustocUam,  624. 

modem  French  law  different  from  that  of  ancient  Bome^  624-596. 
Scotoh  law,  626. 

Code  Civil  as  to  Ul^gal  consideration,  784. 
^definitions  of  fraud  by  Boman  jurisconsults,  666. 
fraud  in  French  Civil  Code,  666. 
as  to  employment  of  puffer  at  sale,  626. 
warranty  in  civil  law,  841.    See  Wa&bantt. 
French  Code  as  to  implied  warranty,  841. 
payment  by  the  French  law  is  always  conditional  when  a  bill  or  note  is  taktn^ 

unless  an  unreserved  and  unconditional  receipt  be  given,  967. 
if  such  receipt  be  given,  there  is  a  conflict  of  dedsions  whether  the  payment  is 

absolute  or  conditional,  967. 
IMtyments  are  appropriated  or  " imputed"  in  France  according  to  express  artidcs 

of  the  Code,  967. 
rules  of  the  Civil  Code  on  this  subject,  968. 

by  Boman  law,  debtor  was  bound  to  pay  without  demand,  if  sum  fixed  and  data 
specified,  968. 

and  anybody  could  pay  for  him,  969. '  ^ 

if  not,  creditor  was  bound  to  make  demand,  968. 
^ueepUlatio  or  fictitioud  payment,  970. 

tonder,  by  civil  law  is  quite  different  from  that  at  common  law,  968. 
it  is  effected  in  France  by  paying  the  money  admitted  to  be  due  into  the  public 

treasury,  to  the  credit  of  the  vendor,  968. 
the  rule  was  the  same  at  Boiae,  968. 
no  stoppage  in  trarmtu  in  civil  law,  1116. 
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CIVIL  LAW,  (amtinued.) 

stoppage  in  tranmiu  introduced  into  French  Code^  Hid. 
and  into  Scoteh  law,  1116. 

com, 

in  what  kind  o^  tender  must  be  made,  929. 

COLLATEBAL  SECURITY, 

duty  of  vendor,  receiving  bill  or  noto  as  collateral  aecarity,  950> 

COMMISSION  MEBOHANT— iSiM  Faotobs  Aim  CoMBZONxak 

CONDITIONAL  DEUVEBY.  388-857. 

CONDITIONAL  SALE— /Sw  Sale— CoHi>inoi»*-PiioFBBT7  or  ths  Goods. 

CONDITIONS, 

general  principles  and  definitions,  786,  et  mq, 

the  qaestion  to  be  determined :  is  the  statement  a  **  comdition  pirtoedaU!*  a  breach 
of  which  jostifles  a  repudiation  of  the  contract;  or  is  it  an  *^viideptndiait  agr€^ 
mmJtf*  a  breach  of  which  gives  rise  merely  to  a  claim  for  damages,  787. 
the  distinction  exemplified  by  terms  of  charter-party,  787. 

rule  as  laid  down  by  Lord  Mansfield  in  Jones  v.  Berkley,  787. 
rules  of  construction  for  distinguiahing  between  conditions  and  independent 
agreements,  based  upon  the  judgment  of  the  Exchequer  Chamber  in  Behn 
V.  Bumess,  788. 
American  decisions  upon  these  rules,  788-740. 
these  rules  not  much  regarded,  788. 
the  chief  rule  is  that  the  intent  controls,  788,  789, 740. 

condition  precedent  may  be  changed  into  warranty  by  acceptance  of  partial  per- 
formance, 741. 
must  be  strictly  performed  before  compliance  with  contract 
can  be  demanded  from  the  other  party,  742. 
waiver  of  conditions  may  be  express  or  implied,  742-745. 

implied,  when  performance  is  obstructed  by  party  entitled  to  it,  743,  744. 
or  by  positive  refusal  of  other  party  to  perfi)rm  his  part  of  the  con- 
tract, 748,  745. 
or  by  the  other  party's  incapacitating  himself  from  carrying  out  the 
contract,  748,  746. 
American  decisions,  waiver,  748. 

is  prevention  of  performance  by  one  party  equivalent  to  perfonnanoe  by  the 

other,  748. 
prevention  by  One  excuses  the  other  from  performing,  744. 
^       refusal  by  one  before  the  time  of  performance  irarrants  resdssion  by  the 
other,  745. 
lex  nemvMm  ad  vama  uu  inutQia  eogii,  746.  ^ 

mere  assertion  that  a  party  will  be  unwilling  or  unable  to  comply  with  his 

promise  is  not  a  waiver,  746. 
it  will  not  excuse  the  other  party  if  withdrawn  before  he  acta  upon  it,  746. 
on  refusal  to  fulfill  can  the  other  party  sue  before  the  time  for  performance  ex- 
pires, 747,  748. 
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CONDITIONS,  {continued.) 

impoBBibility  no  ezcoae  for  non-performance,  unleH  the  thing  be  in  ifei  natovs 

phjsicallj  impoesible,  748. 
vendor  excused  from  deliyery  if  goods  perish  without  his  fault,  749. 
legal  impossibility  excuses  performanoe  of  a  condition,  760. 
if  the  thing  promised  be  possible  in  itself  the  promiser  is  not  ezcused  beoaose 

unable  to  perform  from  causes  bejond  his  control,  760. 
a  breach  of  an  agreement  not  impossible  in  itself  though  impoedble  nndor  the 

circumstances,  is  actionable,  750,  761. 
illustrationB  from  charter-parties,  751,  752. 
illostrationB  of  impossible  conditions  imposed  throngh  bajet^s  ignoraoes  of 

arithmetic,  752,  753. 
sale  dependent  on  an  act  to  be  done  by  a  third  person,  756,  760. 
as  a  valuation  by  a  third  person,  755. 

the  party  who  claims  must  show  compliance  with  the  condition,  756. 
if  valuation  rendered  impossible  by  buyer,  vendor 'may  recover  on  ^immImi 

vakbal,  757. 
where  sale  depends  on  happening  of  an  event,  767. 
the  party  bound  is  in  general  to  take  notice  of  the  happening  of  the  ev«it»  al 

his  own  peril,  767. 
but  if  obligee  has  reserved  an  option  by  which  he  can  control  the  event,  he  mart 

give  notice  of  his  own  act  before  the  obligor  can  be  deemed  in  de&olt,  768L 
duty  to  give  notice  of  event,  758. 
sale  of  goods  "  to  arrive  ** — cases  reviewed,  759-707. 
rules  of  construction  in  such  sales,  deduced  from  the  anthoritiee,  704,  705. 
where  vendor  has  agreed  to  give  notice  of  the  ship^s  name  in  sale  '^to  aniTB^* 

this  constitutes  a  condition  precedent,  700. 
sales  of  goods  ''  to  be  ^hipped  "  within  a  certain  time,  707. 
what  is  meant  by  ''a  cargo,"  770. 

orders  to  purchase  at  a  price  to  cover  cost,  freight,  and  inturanoo^  778. 
vendor's  obligations  on  such  order,  778. 
commission  agent's  duty  on  such  order,  774-770. 
sale  of  cargo  by  bill  of  lading,  770. 
in  executory  agreements  for  sale,  the  obligation  of  the  vendor  to  deliver,  and  of 

the  buyer  to  accept  and  pay,  are  concurrent  conditions,  778,  779. 
mutual  agreement  for  cross-sales ;  promise  of  each  party  is  not  an  independent 

agreement,  779. 
other  examples  of  concurrent  conditions  in  sales,  780. 
to  entitle  seller  to  rescind,  buyer  must  expressly  refuse  or  be  quite  unable  to 

perform,  780. 
time,  when  of  the  essence  of  the  contract,  in  a  condition  precedent,  782. 
contracts  whei«  deliveries  to  be  made  by  installments,  cases  reviewed,  782-787. 
submitted  that  failure  to  deliver  or  accept  one  installment  not  a  breach  of  a  con- 
dition precedent  justifying  rescission^  but  may  be  evidence  of  an  intention  to  • 

abandon  the  contract,  786,  787. 
law  in  America,  787. 
American  decisions  reviewed,  delivery  by  installments^  787-790. 

4e 
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CONDITIONS,  (omUmuML) 

a  sale  by  sample  involves  a  condition  that  buyer  shall  have  a  £ur  oppozumi^ 

to  compare  bulk  with  sample,  790. 
and  he  may  r^ect  the  sale,  if  this  be  refused  when  demanded  at  a  proper  and 

convenient  time,  790. 
sales  ''on  trial/'  ''on  approval,"  "  sale  or  return,"  are  conditional  sales,  791. 
sales  "  on  trial,"  are  on  condition  of  approval  by  the  buyer,  791. 
failure  to  return  within  reasonable  time  goods  sold  "  on  trial "  makes  sale  abso* 

lute,  791,  792. 
aales  "  on  trial "  coupled  with  a  warranty,  792. 
notice  of  disapproval  or  r^ection,  793. 
•question  of  fad  for  jury,  whether  more  was  consumed  than  was  neceseary  for 

trial,  794. 
nature  and  effect  of  "sale  or  return,"  794,  798. 

sale  by  description  involves  condition  precedentr— not  warranty,  769,798, 799,  844. 
but  American  decisions  regard  the  description  ss  warranted,  and  so  extend  the 

remedy,  799,  800,  844. 
in  sales  of  securities,  condition  is  implied  that  they  are  genuine,  803. 
it  b  a  question  of  hd  for  the  jury,  whether  the  thing  delivered  is  really  that 

which  buyer  consented  to  purchase^  805. 
reservation  by  vendor  of  right  to  resell  on  buyer's  de&ult,  renders  sale  condi- 
tional, 806. 
implied  condition  on  sale  of  goods  by  a  manu&cturer  that  they  are  his  own 

make,  806. 
the  existence  of  the  thing  sold  is  a  condition  of  the  sale,  876. 

OONSIDEBATION— S^  Failusb  of  CSonbidsbatioh— Pbigb. 
illegal.    See  iLLSQALm. 
whether  it  most  be  expressed  in  the  memorandum  to  satisfy  statute  of  frauds, 

247,270-272.    SeeFBiCE. 
new  consideration  required  for  warranty  after  sale  completed,  809,  810. 
promise  to  wait  a  fixed  time  for  answer  to  an.  offer  of  puiohsse  or  sale^  void,  if 

without  consideration,  60. 

00NSI6NEE— S^  Faotobs  akd  Cosbiokxbb. 

CONSIGNMENT, 

distinguished  from  sale,  8 

CONTRACT  NOTES— iS^  Bought  Ain>  Sold  Nom 

CONVERSION— &e  Trover. 

CORRESPONDENCE, 

assent  by,  64.    See  AflBENT. 

retractation  of  offer  by,  64. 

acceptance  by,  where  letter  lost  or  delayed  in  transmiauon,  64^  68»  89. 

offer  retracted  before  letter  of  acceptanoe  is  posted,  67,  89. 

•can  acceptor  retract  before  his  letter  of  acceptance  has  been  received  by  the  pro* 

poser,  64,  67,  89 
American  law,  88. 
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CX)B&£SPONDENC£,  (e(mtinued.) 
civU  law,  90. 
where  purchase  or  sale  is  ordered  of  an  agent  by,  countermand  is  of  no  effect 

before  it  reaches  agent,  91. 
examples,  where  letters  of  acceptance  and  withdrawal  arrired  at  the  same 

time,  93. 
a  letter  repudiating  a  contract  may  be  a  sufficient  note  of  it  within  the  statute  of 

frauds,  275. 

OOST,  FBEIGHT  AND  INSUBANCE  ) 

V  meaning  and  effect  of  these  words,  773. 
a  P.  AND  I.  J 

CREDIT,  SALE  ON, 

passes  title  and  right  of  possession,  882. 
but  yendor  may  xefiise  deliyery  on  rendee's  insolvency,  882. . 
▼endor  waives  lien  by,  986, 1026. 

vendor's  lien  revives  if  goods  remain  in  his  possession  until  credit  has  expired, 
1064. 
or  if  buyer  becomes  insolvent  before  that  time,  986,  992,  993. 

OUSTOM-HOUSE, 

eflbct  of  entry  of  goods  at,  on  ihe  right  of  stoppage,  1096. 

DAMAGES, 

general  rule  where  contract  of  sale  b  broken,  is  the  difierenoe  between  tne  con- 
tract price  and  the  market  price  at  the  date  of  the  breach,  978,  977,  978. 

what  is  the  date  of  the  breach,  973,  983. 

not  changed  by  buyer's  bankruptcy,  974. 

where  the  buyer  has  interrupted  the  execution  of  a  contract  for  goods  ordered 
by  him,  the  vendor's  measure  of  damages  is  such  sum  as  will  put  him  in  the 
same  position  as  if  permitted  to  complete  the  contract,  977. 

market  price  or  value^  978. 

by  special  contract  vendor  may  have  a  right  to  recover  the  whole  price  of  goods, 
of  which  the  property  remains  vested  in  himself  979. 

where  vendor  refuses  delivery  after  dishonor  of  bills  received  in  payment,  he  is 
liable  only  for  nominal  damages  unless  there  be  a  difference  between  contract 
price  and  market  price,  991. 

and  this,  whether  sale  is  of  specific  chattel  or  of  goods  to  be  supplied,  991. 

damages  in  trover,  1016-1020.    See  Tboyiib. 

measure  of  damages  where  goods  have  been  returned,  1018. 

what  damages  the  buyer  may  recover  for  failure  to  deliver,  1119,  et  seq, 

American  decisions,  special  damages,  1141-1143.   See  Bembdibs  of  thi  Luteb, 

what  damages  buyer  may  recover  for  conversion  by  yendor,  1131, 1144. 

for  breach  of  warranty  of  quality,  1169-1163. 
See  Bbheoieb  of  thb  Buteb. 

DATS, 

how  counted,  893. 
See  Time. 
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DECEIT— See  Fraud. 

liability  of  principal  for  deceit  of  agent,  608-618. 

•'DECK,  FROM  THE," 

meaniog  of,  on  sale  of  cargo,  912. 

DEL  GBEDEBE, 

del  credere  agency  distinguished  from  contract  of  ''sale  and  retnm,''  4^  794. 
meaning  of  the  term,  957  (n). 

dd  eredere  agenf s  authority  to  recttve  payments  is  the  same  as  that  of  anj 
other  agent,  967. 

DELAY, 

and  silence  as  proof  of  acceptance  of  goods  under  statate  of  frands,  18&. 
eSidfA  of  delay  in  determining  election,  580,  598. 

receipt  becomes  acceptance  of  goods  delivered  in  performance  of  the  oontracl  by 
unreasonable  delay  in  rejection,  916. 

DELIVEBIES, 

sale  of  goods  by  successive,  782-787. 

DELIVERY, 

to  satisfy  statute  of  frauds.    See  AcoKnAHOK  and  BsoEiFr. 

poBtponement  of,  at  verbal  request  of  seller  or  buyer ;  cases  considered,  mlea 

laid  down,  280-284. 
BiTBGT  IN  Passino  Psofebty  OF  Ssllsb's  Aorbbment  to  Dhuyxb,  883-^888. 

in  general,  title  passes  without  delivery,  828,  829. 

if  seller  agrees  to  deliver,  title  passes  only  on  delivery,  884^  865,  866. 

but  this  rule  has  exceptions,  334. 

the  property  passes  before  delivery  if  such  is  the  intent,  836. 

this  intent  may  be  inferred  from  circumstances,  336. 

express  reservation  of  title  on  delivery,  353. 

different  meanings  of  the  word,  880. 

in  general  the  property  does  not  pass  until  the  goods  are  put  In  a  deli  veraUa 
state,  364,  368,  383-389. 

appropriation  of  goods  to  the  contract  by  delivery  to  carrier,  466. 

unauthorised  delivery  to  carrier,  471. 

delivery  of  too  much  is  no  appropriation,  474. 

unless  objection  waived,  475. 

delivery  of  too  little,  476. 

vendor's  duty  to  deliver  iBjDrimayaeie  only,  and  may  depend  on  conditions,  882. 

usually  conditional  on  payment  of  price,  882. 

efi^t  of  sale  on  credit  is  to  pass  title  and  right  of  possession,  882. 

vendor  may  refuse,  notwithstanding  this  right,  on  buyefr's  insolvency,  882. 

vendor  not  bound  to  send  goods,  only  to  place  them  at  buyer^s-disposal,  885. 

when  deliveiy  is  conditional  on  notice  from  buyer,  886, 1137. 
or  on  notice  from  seller,  887. 

the  sale  is  an  irrevocable  license  to  enter  the  land  of  the  owner  and  take  the 
property,  888. 

or  to  enter  the  land  of  one  who  has  permitted  the  sale  there.  888. 
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DELIVEBY,  (eontintied.) 

8Qch  license  is  coupled  with  an  interest,  889. 

but  will  not  justifj  a  breach  of  the  peace,  889. 

place  of,  in  general,  is  that  where  the  goods  are  when  sold,  889,  890. 

vendor's  duty  when  he  has  undertaken  to  send  goods,  891. 

where  time  is  not  expressed,  a  reasonable  time  is  allowed,  891. 

parol  evidence  admissible  of  facts  and  circumstances  attending  a  written 
sale,  in  order  to  determine  what  is  a  reasonable  time  for  delivery,  891. 

where  the  place  is  fixed  but  not  the  time,  the  seller  should  give  notice  ot 
the  time  when  he  will  offer  delivery,  891. 

where  time  is  expressed  in  contract,  892.    See  Tdcb. 

on  sales  of  chattels  time  of  delivery  is  usually  of  the  esBenoe  of  the  contract, 
892. 

when  vendor  to  commence,  where  contract  expresses  delivery  to  be  com* 
menoed  and  completed  between  two  specified  dates,  898, 1189, 1140. 

hour  up  to  which  vendor  can  make  valid  deliveiy  on  last  day  fixed  for  con- 
tract, 894-897. 

the  tender  must  be  at  a  reasonable  hour,  897. 

vendor's  duty  of,  comprises  that  of  giving  up  bill  of  lading  when  rightfully 
demanded,  even  before  landing  of  cargo,  898. 

must  not  be  of  more,  nor  of  less,  than  required  by  the  contract,  898. 

where  delivery  is  of  more  than  the  quantity  bought,  buyer  may  reject  the 
whole,  898. 

but  not  where  the  separation  of  the  portion  bargained  for  involves  no  addi- 
tional labor  or  selection,  899. 

objection  to  an  o£br  of  too  much  may  be  waived  by  refusal  solely  on  other 
grounds,  899. 

where  delivery  is  of  less,  buyer  may  refuse  it,  901. 

but  if  he  accepts  part,  he  must  pay  for  what  he  keeps,  901-904. 

recovery  for  part  delivery  is  on  an  implied  contract,  70. 

is  subject  to  recoupment  for  damages  for  breach,  70,  903. 

in  New  York,  no  recovery  for  part  delivery,  70,  901. 

acceptance  of  part  delivery  under  a  severable  contract,  901. 

under  an  entire  contract^  901. 

modem  American  rule,  903. 

where  quantity  is  said  to  be  "  about "  so  much,  or  "  more  or  less,"  or  "  say 
about,"  904-908. 

where  vendor  is  to  send  goods,  delivery  to  common  carrier  suffices,  908. 

where  vendor  contracts  to  delirer  at  a  distant  place,  common  carrier  is  JUs 

agent,  909. 

but  vendor  is  not  responsible  for  the  deterioration  necessarily  caused  by  the 
transit,  909. 
*  vendor  is  bound  to  take  the  usual  precautions  to  ensure  safe  delivery  by 
carrier,  910. 

delivery  with  a  misdirection  which  prevents  receipt  by  the  buyer  is  an  in- 
sufficient delivery,  910. 
to  carrier  without  notice  of  shipment  to  buyer  may  be  insufficient,  910 

vendor  u  bound  to  give  an  opportunity  to  inspect  the  bulk  on  delivery,  910 
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DELIVEBY,  {etmUmued.) 

symbolical  delivezy,  911. 

endorsement  and  transfer  of  doonmentB  of  title  are  a  good 

formance  of  the  oontraet,  911. 
▼endor's  right  to  tender  second  delirery  within  time  limited  By  the  oon* 

tract,  where  bayer  has  properly  rejected  first  delivery,  912. 
in  America,  vendor  not  entitled  to  charge  buyer  the  coet  of  labor  in  pnttiQg 

the  bulk  into  the  buyer's  packages  where  sale  is  by  weight,  and  the  goods 

are  weighed  in  the  packages,  912. 
in  America,  parol  evidence  admissible  to  show  usage  to  deliver  in  mAB, 

grain  sold  by  the  boshel,  912. 
delivery  which  divests  lien.    See  LiSH. 
"  on  request^"  1187. 

DBLIVEBY  OBD£B» 

efiect  o(  997-1000, 1048, 1044. 

giving  o(  where  goods  in  warehoose,  does  not  amonnt  to  "actaal  receipt"  fay 

bayer  until  warehoaseman  has  attorned  to  the  buyer,  192^  198. 
sufficient  compliance  on  vendor's  part  with  a  contract  to  sell  and  deliver  goods 

in  a  warehouse,  911. 
by  vendor  who  is  himself  a  warehouseman,  does  not  divest  his  lien,  992. 
transfer  o(  by  endorsement  or  delivery,  from  vendee  to  a  bona  fide  holder  to 

value  has,  by  Factors'  Act,  1877,  same  eflfect  for  defeating  vendor's  lien  or  right 

of  stoppage  in  tranaHu  as  the  transfer  of  a  bill  of  lading  has  to  defeating  the 

right  of  stoppage  in  irantiiUf  1004. 
is  a  '< document  of  title"  under  the  Factors'  Acts,  1004, 1087. 

DB8CBIPTI0N, 

fulfillment  of,  given  by  contract,  a  condition  precedent,  769, 798, 799,  844. 

"  DEiECTLY."— ^  Too. 

DISTANCE, 

how  measured,  699. 

DOCK  WABRANT, 

effect  of  transfer  of,  independently  of  Factors'  Acts,  1044. 
is  ''document  of  title"  under  Factors'  Acts,  1004, 1087. 

DOCUMENTS  OF  TITLE— iSse  B11.L  of  Ladikg— Dsuyebt  Qbdsb—Dogk 

Wabrant — Wabrajtt. 
delivery  by  transfer  of,  911, 1036. 
wharfinger's  certificates  not,  1001. 
defined  by  4th  section  of  Factors'  Act,  1842, 1087. 
include  India  warrants,  dock  warrants,  warehousemen's  certificates  or  wananti^ 

as  well  as  bills  of  lading,  1037. 
powers  of  agents  entrusted  with  documents  of  title  under  the  Factors^  Acts,  28- 

80, 1038-1040.    8u  Factobs'  Acts. 
where  a  document  of  title  is  transferred  to  any  person  as  a  vendee  or  owner,  and 

by  him  transferred  to  a  bona  fide  holder  for  value,  the  efiect  of  such  last 
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DOCUMENTS  OF  TITLE^  {wniinued,) 

fsr  is  under  the  Factors'  Act,  1877,  2  5,  the  same  for  defeating  the  vendor's 

lien  or  right  of  stoppage  as  that  of  a  bill  of  lading  for  defeating  the  vendor's 

right  of  stoppage,  1040. 
remarKs  on  the  different  constructions  put  on  these  instruments  by  coarts  and 

lawgivers  previous  to  Factors'  Act,  1877, 1044,  et  aeg. 
quare  as  to  efiect  of  usages  as  between  vendor  and  vendee,  in  divesting  vendor's 

lien,  1054. 

DBUNKABD, 

not  competent  to  contract  when  incapable  of  understanding  what  he  is  doing,  42. 

but  is  liable  for  necessaries  sold  to  him  when  in  this  state^  42. 

contract  by,  voidable,  not  void,  43. 

inquisition  prima  faeU  evidence  of  incapacity,  43. 

EABNEST— iSss  PAYioarr,  Past,  uitdsb  Statute  of  Fbaubb 
distinct  from  part  payment,  204. 
something  must  be  actually  given  to  constitute  it|  20S. 
dvil  law  as  to  earnest,  210. 
two  kinds  of  earnest  under  dvil  law,  210. 
French  Code  as  to  earnest^  212. 
whether  giving  earnest  alters  the  property,  425. 
submitted  that  it  does  not,  427. 

SLECriON, 

to  appropriate  goods  to  contract,  442,  et  seq, 

to  rescind  contract  on  ground  of  fraud,  580.    See  Fbaud. 

to  appropriate  payments,  968* 

seller's  choice  of  remedies  on  buyer's  de&ult  to  acoepti  980-OSSL 

ELEVATOBS^  GRA.IN,  6. 

EMBLEMENTS— Sw  Gsownro  Gbosb. 

ENEMY, 

sale  to  alien  enemy  voidy  688. 

ENGBOSSING,  690. 

EBBOB— ^  MiBTAKS. 

ESTOPPEL, 

a  party  inducing  another  to  contract  by  manifesting  an  intention,  is  estopped 

from  averring  that  the  intention  manifested  was  not  the  real  intention,  76, 535. 
vendor  may  estop  himself  as  against  subvendee  from  denying  the  purchaser's 

right  to  sell  and  deliver  the  goods,  994,  995. 
and  even  from  denying  that  the  property  in  the  goods  has  passed,  1000, 1001. 
vendor  estopped  fh>m  setting  up  lien  where  he  has  issued  documents  which  are 

by  custom  and  intention  negotiable,  1003. 
warehouseman  may  also  estop  himself  from  contesting  his  liability  to  deliver  to 

purchaser  or  subvendee,  1006, 1007. 
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ESTOPPEL,  (corUinuecL) 

and  thus  make  himself  liable  as  bailee  to  both  parties,  1006. 
roles  as  to  estoppels  in  pais  laid  down  in  Oarr  «.  London  and  North  W( 
Bailway  Co.,  1007. 

EVICTION, 

what  was  meant  by,  under  civil  law,  521. 
onder  common  law,  828,  ei  wq. 
warranty  against,  in  the  civil  law,  841. 
under  French  Code,  841. 

EVIDENCE, 

parol  evidence  to  afiect  written  note  under  statute  of  frauds,  214. 
general  rules  of  common  law  not  changed  by  the  statute,  214. 
at  common  law  parties  might  put  contract  in  writing,  or  refer  to 

writing,  and  would  be  bound  without  signature^  214. 
not  allowed  to  vary  the  writing  by  parol,  214. 
nor  add  to  it,  214,  821. 

but  might  make  contract  partly  in  writing,  216. 

whatever  is  agreed  on  in  writing  cannot  be  proved  otherwise  than  by  pro- 
ducing the  writing,  216. 
writing  forming  admission  by  one  party  must  be  distinguished  from  tho 

writing  which  forms  the  contract  of  both,  217. 
statute  of  frauds  not  intended  to  apply  to  cases  of  written  contract,  218. 
but  to  a  written  note  of  antecedent  parol  contract,  218. 
parol  evidence  admissible  to  show  that  writing  produced  is  not  a  reoind  of 
any  contract  at  all,  218,  219. 
or  that  the  note  does  not  contain  the  whole  bargain,  219. 
or  that  a  price  was  fixed,  and  is  not  mentioned  in  the  note,  219. 
or  that  it  was  agreed  that  the  merchandise  should  be  in  good  oondi* 

tion,  219. 
or  that  a  warranty  agreed  upon  is  omitted,  219,  278,  822. 
and  the  plaintiff  cannot  offer  evidence  to  supplement  an  imperfect  note^  290. 
the  whole  contract  sued  on  must  be  in  writing,  220,  221. 
one  not  a  party  to  a  written  agreement  may  controvert  it  by  parol  evi- 
dence, 222. 
parol  evidence  of  a  sale  within  the  statute  will  sustain  a  verdict  anleas 

objected  to,  222. 
not  admissible  to  connect  separate  papers,  222. 
but  admissible  to  indentify  subject  matter  of  bargain,  222. 
and  to  show  the  circumstances  and  situation  of  the  parties,  explain  the  lan- 
guage, or  show  the  date,  223. 
circumstances  and  meaning  may  be  explained  by  parol,  228,  822. 
also  to  show  alterations  assented  to  by  the  other  party,  228. 
admissible  to  show  meaning  of  words  according  to  trade  usage,  228. 
mistake  in  broker's  notes  of  sale,  224.    8u  Bouoht  and  Sold  Norn. 
admissible  to  show  that  writing  was  only  to  take  effect  oonditionaliy 

224. 
or  to  explain  latent  ambiguity,  224. 
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as  to  particalar  oommercial  usages,  225. 

admissible  at  oommon  law  to  show  subsequent  agreement  to  alter  or  annul 
the  written  contract,  225. 

but  not  so  admissible  under  statute  of  frauds,  226,  227. 

in  Msssachusetts  performance  may  be  varied  by  parol,  228. 

admissible  to  show  that  purchaser  ordered  changes  and  additions  to  an  arti- 
cle maDu£ftctured  for  him,  227,  228. 

not  admissible  to  influence  damages  by  showing  that  a  higher  than  market 
price  was  fixed,  and  the  cause  of  its  being  so  fixed,  228. 

admissible  to  show  sabstitated  mode  of  performing,  when  that  performance 
is  complete,  229. 

eiftct  of  sabstitoted  performance  accepted,  229. 

SL  g.  delivery  by  an  altered  route,  229. 

of  arrangement  between  parties  to  postpone  delivery  when  admissible  as 
being  a  voluntary  forbearance,  and  not  a  substituted  contract,  230-284. 

whether  admissible  to  show  consent  to  abandon  contract,  234. 

in  equity,  parol  evidence  admissible  of  rescission  of  contract  within  stat- 
ute of  firands,  234. 

admissible  to  fix  principal  with   responsibility  where  note  is  signed  by 
agent  in  his  own  name,  235,  252. 

bat  not  to  release  the  agent,  ^5,  252. 

admissible  to  show  that  agent's  name  was  inserted  by  mistake  instead  of 
principal's,  236. 

not  admissible  to  connect  separate  written  documents  where  no  internal  evi- 
dence to  connect  them,  237. 

separate  papers  must  be  connected  by  reference  in  a  signed  writing,  287. 

bat  where  the  reference  is  ambiguous,  parol  evidence  is  admissible  to  prove 
that  a  docment  is  referred  to  and  to  identify  it^  287,  238. 

the  separate  papers  must  be  consistenti  289. 

can  the  consideration  be  shown  by  parol  evidence,  247. 

admissible  to  prove  acceptance  by  plaintiff  of  proposal  signed  by  the  de- 
fendant, ander  the  statute  of  frauds,  276. 

or  to  prove  signature    affixed  aiio  intuiUu  than  in  recognition  of  con- 
tract, qwjBref  287. 

cr  to  disprove  agency  of  auctioneer  for  purchaser  at  public  sale,  295. 

Ot  usage  of  trade  to  qualify  an  express  warranty  not  admissible,  816. 

not  admissible  to  prove  fraudulent  representation  that  a  third  person  is  a 
solvent  buyer,  586. 

and  a  representation  by  a  partner  of  the  credit  of  his  firm  is  governed  by 
this  rule,  587. 

inadmissible  to  prove  a  warranty,  or  extend  its  terms,  where  sale  is  in 

wriUng,  821. 
bot  admissible  to  prove  the  fiMts  and  circumstances  in  order  to  determine 

what  was  a  reasonable  time  for  delivery,  where  no  time  is  fixed  in  the 

writing,  891. 
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and  (in  America)  to  show  usage  to  deliver  in  sacks  grain  sold  by  tli» 
bushel,  912. 

of  usage  admissible,  to  show  where  sale  in  writing  awss  on  credit,  that  de- 
llyery  wss  not  to  be  made  till  payment,  1027. 

inadmissible  in  New  York  to  prove .  a  ussge  for  the  vendor  of  sheep  to 

shear  them  and  appropriate  the  wool  before  delivery,  912. 

inadmissible  to  show  by  way  of  enhandng  damages  that  an  extra  price 
was  fixed  in  the  written  contract  because  of  the  promise  of  prompt  de- 
livery, 1128. 

EXAMINATION— S^  Imbpbgtioh. 

"EX  QUAY  OB  WAREHOUSE," 

sale  of  goods,  implied  condition  that  seller  shall  give  notice  to  buyer  of  plaoi  of 

storage,  887. 

EXCHANGE— )S^  Babteb. 

EXECUTOBY  AGBEEMENT, 

distinction  between  bargain  and  sale^  and  executory  sgreement,  ^  96,  96^  11& 

does  not  pass  the  property  in  the  goods,  821.    8m  Pbopbbtt  in  GUxum. 

converted  into  bargain  and  sale  by  subsequent  appropriation^  488. 

rule  as  to  concurrent  conditions,  780. 

vendor  of  an  interest  in,  may  stop  goods  tn  InmtiJlUf  1061. 

FACTOBS'  ACTS— iSSM  STATuras. 

the  several  statutes,  28-81. 

passed  for  security  of  persons  dealing  with  factors,  1086. 

agent  entrusted  with  and  in  possession  of  goods  under,  meaning  o(  25-28^  108^ 
1088. 

apply  only  to  persons  usually  employed  in  selling,  not  to  a  wharfiqger,  28. 

apply  only  to  mercantile  transactions,  not  to  sales  of  furniture^  ^n^  in  posssMiaB 

of  a  tenant  or  bailee^  28. 

definition  of  documents  of  title  under,  1037. 

FkctorB'  Act,  1877,  extends  scope  of  earlier  acts,  1004, 1089 

hona  fidt  purchaser  or  pledgee  not  prejudiced  by  secret  revocation  (tf  ftotoi^ 
authority  ({  2),  1089. 

vendor  continuing  in  possession  of  documents  of  tide  deemed  an  ''agent  en- 
trusted" within  meaning  of  the  acts  ({  3),  1089. 

and  likewise  vendee  obtaining  possession  of  the  documents  ({  4),  1040. 

bona  fide  transferee  for  value  from  the  original  buyer  of  a  "document  of  tltte*  to 
goods,  hss  right  paramount  to  that  of  unpaid  vendor  ({  5),  1040 

FACTOBS  AND  CONSIGNEES-^  Faoiobs'  Aotb. 

a  fiftctor  whose  agency  hss  been  revoked  could  not  make  valid  pledge^  nor,  psr- 

haptf  sale,  to  an  innocent  third  person,  even  though  the  goods  remain  in  his 

hands,  but  law  now  altered,  29,  80. 
Actor's  possession  of  document  of  title  entrusted  to  him  through  his  own  fraod, 

is  sufficient  to  enable  him  to  convey  good  title  to  innocent  third  perscm,  1048. 
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factor  baying  goods  on  order  of  his  correspondent  with  his  own  money  or  credit, 
entitled  to  stop  in  tramihiy  1060.    See  Stoppaob  in  Tbansitu— Pbikoifai* 

ASD  AOKNT. 

factor  has  implied  power  to  receive  payment,  962. 

FAILURE  OF  A  00N8IDEBATI0N, 

arising  out  of  innocent  misrepresentation  of  fact,  688i 

of  law,  539. 
#here  vendor  fails  to  complete  a  sale,  540. 
title  fails  after  warranty,  540. 
or  even  without  warranty,  540. 
sale  is  of  fbrged  notes  or  securities,  95,  541,  950. 
or  shares  in  a  projected  company  not  formed,  541. 
bill  invalid  for  want  of  stamp,  541,  804. 
bnt  not  where  buyer  gets  what  he  really  intended  to  bay,  even  if  worthless,  542 
worthless  patents,  548. 
partial  failure,  543. 

where  contract  is  entire,  buyer  may  reject  whole,  548. 
but  not  after  accepting  part^  548. 
where  consideration  is  not  severable^  544. 
severable  contract,  544. 

"FAULTS— WITH  ALL,*» 
sale,  630,  800,  871. 
no  implied  wairanty  on  sale^  871. 

FEME  OOVEBT.    See  Mabbixd  Womav. 

FIXTURES, 

sale  of  chattel  to  be  affixed  to  a  freehold  is  not  a  contract  for  the  sale  of  goods,  124. 

nor  is  a  sale  of  tenant's  fixtures,  130, 150. 

when  separately  assigned,  personal  chattels  within  definition  of  Bills  of  Sale 

Acts,  651. 
not  separately  assigned  when  land  passes  by  same  instrument,  651. 

F.  O.  B.  (free  on  board,) 

meaning  and  effect  of  the  words,  458. 

as  rebutting  presumption  of  vendoi^s  intention  to  preserve  the /us  ditponmUU,  497. 
vendor's  lien  is  not  lost  by  delivering  goods  f.  o.  b.  a  vessel  if  he  take  receipt  in 
his  own  name,  1054. 

FOOD.    See  Pboyibions. 

statutory  misdemeanor  to  give  &lse  warranty  on  sale  of,  877. 

FOREIGN  CONTRACT  OF  SALE, 

governed  in  England  by  statute  of  frauds,  181  {i)* 

American  decisions,  108-111. 

when  illegal,  if  smuggling,  688. 

sales  for  an  unlawful  use  in  another  state,  684. 

FORESTALLING,  690. 
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FRAUD 

generally,  654. 

renden  oontracts  voidable,  not  void,  664. 

definitions  of  fraud,  654. 

no  fraud  unless  party  deoeived,  656. 

or  unless  contract  is  induced  thereby,  666. 

uusrepresentation  of  the  law  no  fraud,  656. 

every  one  presumed  to  know  the  law,  666. 

the  fraud  need  not  be  the  sole  inducement,  666. 

material  misrepresentation  will  be  presumed  to  have  indoced  the  nk^  6ML 

pretended  assent  given  to  detect  fraud,  666. 

not  without  dishonest  intent,  667. 

without  damage^  gives  no  right  of  action,  667. 

the  fraud  must  be  material  to  the  transaction,  668. 

mistaken  belief  may  be  caused  actively  or  passively,  668. 

mere  silence,  no  ground  for  attributing  frmud,  668. 

unless  the  silent  party  under  some  pledge  or  duty  lo  reveal,  668i 

but  silence  may  be  equivalent  to  active  misrepresentation,  669. 

artifices  to  conceal,  561. 

aimd  est  taeere,  cJiud  eelare,  661. 

eaneat  emptor  is  general  rule,  569,  560. 

mere  desJer's  talk,  561. 

expressions  of  opinion  are  not  fraudulent,  661. 

nor  statements  of  value,  562. 

but  misrepresentation  of  fiu;ts  showing  value  are  fraadaleat^  662. 

if  buyer  unwilling  to  deal  on  this  basis,  must  exact  warranty,  660. 

fraud  or  possibly  negligence  in  performance  of  contract  may  give  aotfton  Ib  tmi 

for  damages  to  third  persons,  not  parties  to  contract^  668. 
lunite  of  the  liability,  568,  564. 
fiUse  statements  to  a  third  person,  664. 
but  no  such  action  on  the  oorUrcui,  565. 

to  entitle  any  one  of  the  public  to  bring  an  action  in  tori  for  deceit  where  ftaad- 
ulent  representations  are  published,  he  must  estahUsh  a  direct  oomnctkn 
between  himself  and  the  person  publishing  them,  666. 
fidse  representations  by  directors,  566. 
directors  liable  to  first  purchasers  of  fraudulent  stock,  666. 
in  America  liable  to  subsequent  purchasers,  567. 
third  party  liable  for  preventing  sale  by  deceit,  667. 
Oir  THE  Vbndob,  568. 

its  efiect  in  passing  property,  568. 

depends  on  vendor^s  intention  to  pass  ownership^  or  powewion  only,  M8L 

renders  contract  voidable  only,  not  void,  668. 

the  defrauded  party  only  can  rescind,  not  his  vendees,  668. 

the  recission  must  be  complete,  569. 

restoration  essential,  569. 

rights  of  third  persons  protected,  if  acquired  before  avoidanoe,  668,  669. 
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who  are  bona  fide  purchasen,  570,  571. 

not  if  vendor  transferred  poaseasion  only,  569,  571. 

poflseesion  without  title  gives  no  anthoritj  to  aell,  571. 

effect  of  statute  24  and  25  Vict.,  a  96,  i  100,  571,  572. 

cases  reviewed  as  to  effect  of  fraud  in  passing  property,  572^  685. 

carrier's  liability  to  vendor  for  delivery  to  fraudulent  pnichasery  572-574, 
579. 

vendor's  right  to  resdnd  contract  where  as  a  fiict  the  buyer  intends  not  to 
pay  for  the  goods,  576,  577. 

in  Pennsylvania  '' artifice  intended  to  deceive"  is  requisite  to  warrant 
avoidance,  576. 

bat  the  general  rule  is  otherwise^  577. 

vendor  may  elect  to  affirm  or  avoid  the  sale^  after  discovery  of  fraud,  580. 

may  keep  the  question  open  as  long  as  he  does  oibthing  to  affirm  the  con- 
tract, 580. 

provided  that  no  innocent  party  has  in  the  meantime  acquired  an  interest  in 
the  property,  and  the  position  of  the  wrong-doer  is  not  altered,  580. 

the  election  to  rescind  may  be  made  by  plea  in  an  action  brought  by  the 
buyer  against  the  vendor,  580. 

a  suit  for  the  price  affirms  the  sale,  580. 

an  election  to  avoid  cannot  be  retracted,  581, 582. 

no  judgment  is  necessary  to  give  effect  to  the  election  to  rescind,  582. 

instances  of  fraud  on  vendor,  where  property  does  not  paas^  582. 

as  to  person  of  buyer,  81,  538,  588. 

it  IB  fraud  on  vendor  to  prevent  othen  from  bidding  at  an  anotion  of  his 
goods,  585. 

combinations  to  buy  may  be  legitimate^  585. 

a  party  making  fraudulent  representations  as  to  the  solvency  of  a  proposed 
buyer,  may  be  sued  himself  as  purchaser,  if  he  get  possession  of  the  goods 
from  the  buyer,  586. 

this  fraud  can  only  be  proved  by  writing,  586. 

even  where  representation  made  by  a  partner  as  to  the  solvency  of  his  own 
firm,  587. 

fUse  representation  of  buyer  in  order  to  get  goods  cheaper,  587. 

purchaser  not  bound  to  reveal  secret  advantages  of  the  thing  known  to  him- 
self, but  not  to  vendor,  588. 

but  must  not  mislead  vendor,  588. 

OW  TEX  BXTTEB,  591. 

defrauded  buyer  may  avoid  sale  before  or  after  delivery,  592. 

but  only  if  the  thing  bought  can  be  restored  in  unchanged  condition,  592. 

return  of  property,  592. 

the  buyer  may  recover  for  repairs  made  on  the  property  before  discovery  of 

the  fraud,  598. 
the  defrauded  party  may  elect  to  take  a  partial  restoration,  593. 
depreciation  of  the  property  will  not  destroy  the  right  to  rescind,  593 
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priDciples  which  govern  his  exercise  of  the  right  to  elect  whether  to  aflirm 

or  rescind  the  sale,  593. 
right  to  avoid  waived  by  acquiescence^  598. 

mere  delay  may  be  a  waiver,  698. 

IS  affirmance  of  the  sale,  after  partial  discovery  of  the  fraud,  ooncliiflive^  594. 

buyer  is  presumed  to  have  acted  in  reliance  upon  the  fidse  representation 
unless  the  contrary  be  proved,  556,  595. 

and  is  not  deprived  of  his  right  to  relief  by  non-inquiry,  595. 

defrauding  seller  cannot  set  up  buyer's  n^ligenoe  or  credulity  to  prevent  an 
avoidance,  595. 

elements  necessary  to  entitle  buyer  to  rescind  contract  on  ground  of  fraud,  or 
to  maintain  an  action  of  deceit,  596. 

false  representations  if  innocently  made,  insufKcient,  557,  596. 

but  may  give  rise  to  relief  on  the  ground  of  mistake  or  £ulure  of  considera- 
tion, 537,  €taeq.,  557,  597. 

or  if  they  amount  to  warranfy,  621,  810^  818.    See  Wajukahtt. 

fidse  representation  is  knowingly  made^  when  a  party  states  what  he  does  not 
beUevtf  even  if  he  have  no  knowledge  on  the  subject,  596. 

or  if  a  person  make  assertions  without  knowledge  as  to  whether  the  ftct  as- 
serted is  true,  603,  et  seq. 

concurrence  of  fraudulent  intent  and  fidse  representation  neceasaiy  to  con- 
stitute fraud  on  the  buyer,  596. 

conflict  of  opinion  between  Queen's  Bench  and  Exchequer  as  to  the  natore 
of  the  fraud  justifying  an-  action  fox  deceit,  596-603. 

doctrine  of  the  Exchequer  finally  prevails,  603. 

now  settled  that  to  support  an  action  for  false  representation,  it  must  be  shown 
not  only  that  representation  was  /o^se,  but  made  frauduUnUy,  60S. 

false  pretence  of  knowledge,  604. 

reckless  statements,  603,  604. 

sufficient  that  statements  are  made  without  any  reasonable  grounds  for  be- 
lieving them  to  be  true,  605. 

essentials  to  support  an  action  of  deceit,  606. 

does  an  action  for  deceit  affirm  the  sale,  607. 

difference  between  principles  of  common  law  and  equity  as  to  buyer's  right 
to  rescission,  607. 

grounds  of  the  doctrine  in  equity,  608. 

liability  of  principal  for  fraud  of  agent,  608-621. 

where  false  representations  made  by  innocent  agent,  608,  609. 

where  made  by  guilty  agent  in  the  course  of  his  master's  business  and  for  his 
benefit,  610-614. 

principles  where  buyer  has  been  defrauded  by  agent  of  vendor  laid  down  and 
considered,  614. 

action  of  deceit  against  innocent  principal  may  be  maintained  where  agent's 
fraud  is  committed  within  the  scope  of  his  authority,  and  the  principal 
is  benefited  by  it,  617,  618. 

and  that  whether  principal  be  corporation  or  individual,  617. 
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shmreholder  cannot  maintain  action  of  deceit  against  a  company  whilst  he 

remains  a  member  of  it,  618. 
liability  of  directors  of  a  company  for  fraudulent  statements  contained  in 

proepectos,  618. 
shareholders  defrauded  by  prospectui^  622. 
stock  subecriptioDS  procured  by  fraud,  628. 
Companies  Act,  1867,  2  88,  623. 
various  fraudulent  devices  to  cheat  buyer,  628. 
puffers  at  auctions— law  on  this  sabject,  624-620. 
auctioneer  responsible  for  fraud  on  buyer  where  principal  not  named,  626* 

8m  AnonoN  and  AncnoirESB. 
telliug  falsehoods  about  the  ownership  of  horses  and  reasons  for  seUing 

them,  629. 
exaggerating  receipts  of  a  publio  house,  629. 
sale  with  "  all  fauUs,''  where  means  are  used  to  conceal  defects,  680.  ^ 
concealing  defect  where  buyer  n^lected  to  inspect,  680. 
in  sales  of  pictures,  681. 

usage  may  impose  duty  on  vendor  to  declare  defects,  682. 
passive  acquiescence  in  buyer's  tey-deoeptwrif  even  if  known  to  vendor,  is 

not  fraud,  if  vendor  have  done  nothing  to  mislead,  684. 
vendor  cannot  recover  from  buyer,  where  he  has  colluded  with  buyer  to  de- 
fraud a  third  person,  684. 
concealment  sometimes  fraudulent,  685. 
Oh  Gbkditobs,  636. 

Statute  of  Elizabeth,  686. 

BtmbUf  protects  future  creditors,  637. 

persons  having  actions  for  tort  are  creditors  within  the  statute^  687. 

is  a  voluntary  transfer  conclusively  fraudulent  as  to  eristing  crediUns^  687. 

Twyne's  case,  638. 

conveyance  fraudaleni  or  not,  question  for  jury,  689. 

effect  of  continued  possession  of  property  by  seller  after  the  sale,  641. 

American  decisions  conflieting,  641,  644. 

in  most  courts  possession  retained  by  the  seller  is  evidence  of  frttud,  bat  is 

not  fraud,  per  m,  641,  642. 
but  such  possession,  coupled  with  poweito  sell,  is  fraud,  648. 
in  several  states  sales  are  held  void  as  to  the  seller's  creditors  and  vendees 

until  delivery  of  poesession,  644-647. 
notoriety  of  sale  rebuts  presumption  of  fraud,  643. 
no  general  rule — every  case  decided  on  its  own  circumstances,  648. 
intention  to  defeat  execution,  643. 

confession  of  judgment  with  intent  to  give  preference,  643,  644. 
an  insolvent  debtor  may  sell  his  property,  643. 
an  innocent  purchaser  is  protected,  644. 
Bills  of  Sale  Acts,  648.    See  Bills  of  Sale. 
sales  which  disturb  equality  of  distribution  among  creditors,  676. 
sales  in  violation  of  inHolveni  laws  or  bankruptcy  act,  675. 
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FRAUD,  {wrUimued.) 

retam  of  goods  to  unpaid  vendor  by  insolyent  bojer,  67d,  078. 
early  cases  sanctioned  saoh  retom  before  act  of  bankmptcj,  d76. 
now  only  permissible  if  property  has  not  passed,  or  if  possession  has 
been  taken  by  bayer,  677. 

FBAUDS^  STATUTE  OF^See  Statdtb  of  Fkauds. 

FRENCH  LAW— -&e  Civil  Law. 

FRUCTUS  INDUSTRIALES-/8i»  Gbowing  Crops. 

FRUCTU8  NATURALES—iSte  Gbowiho  Chops. 

GAME, 

sale  o^  under  <came  laws,  714. 

GAMING, 

sale  as  a  disguise  for,  716-718. 
GIFT, 

as  distinguished  from  sale,  8,  6. 

parol  gift  must  be  accompanied  by  delivery,  8  (/),  5. 

of  cheque  or  bond,  8  (/). 

acceptance  and  delivery  essential  to  pass  title,  5. 

acceptance  of  a  beneficial  gift  presumed,  5. 

gift  to  an  infant  or  lunatic  valid,  6. 

promise  to  make  a  gift  void,  6. 

of  giver's  own  note,  6. 

to  trustee  may  be  revoked,  5. 

unless  he  has  become  trustee  for  donee,  6. 

gifts  xfUer  vmu  and  eatwa  mortU,  5. 

gift  ecnua  mortU  of  all  one's  property  void,  6. 

it  cannot  take  the  place  of  a  will,  6. 

otherwise  as  to  a  gift  of  a  particular  chattel,  6. 

not  protected  by  market  overt,  16. 

GOODS,  WARES,  AND  MERCHANDISE, 
what  they  are,  129. 

choses  in  action,  shares,  Ac.,  at%  not,  129. 

held  otherwise  in  the  United  States  under  statote  of  fraiid%  120, 180L 
nor  are  tenant's  fixtures,  129. 

growing  crops  to  be  severed  before  property  passes,  are,  186. 
fruetua  induairiales  are  within  17th  section  of  the  statute  of  frands^  148. 
are  they  goods,  &a,  before  severance,  149. 

GRAIN  ELEVATORS,  6. 

GROWING  CROPS, 

fmctua  fuUuraleB  sndfructus  vndustrialeB  distinguished,  142;  148. 
the  former  are  an  interest  in  land  under  4th  section  of  statute  of  frauds,  142. 
the  latter  are  chattels  governed  by  17th  section,  143.    8e$  Statutx  of  Fraussl 
intermediate  class,  150, 151. 
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OBOWING  GBOPS,  {continued.) 
crops  not  yet  sown,  1^. 
crops  mere  accessories  to  land,  154. 
when  within  the  definition  of  *'  personal  chattels "  under  Bills  of  Sale  Ael%  661^ 

672. 
how  more  than  formal  possession  taken  of^  062. 

HIBE  AND  CONDITIONAL  SALE, 

with  privilege  of  purchase  distinguished  from  sale,  10. 

under  an  agreement  for,  property  does  not  pass  until  all  inatallments  paid,  877, 

378,  406,  408,  410,  411. 
hot  some  American  courts  treat  such  an  arrangement  as  Yoid  as  against  a  bona 
fide  purchaser  from  the  buyer  in  possession,  41&-419,  421.    Set  BoHA  Fnm~ 

PUBOHASHS. 

agreement  for,  not  a  bill  of  sale,  650. 

HOBSE, 

sale  of,  in  market  overt,  20.    See  Masxxt  Ovxbt. 

**  on  sale  or  return/'  injured  or  dying  while  in  buyer's  posssalflo^  791^ 
797. 
special  condition  for  relum  of,  not  answering  warranty,  798,  798. 
sale  of,  servant's  authority  to  give  warranty  on,  825-828. 
soundness  in  sales  of  horses,  820, 821. 

SeeWABAASTY, 

H0UB-->S!b6  Thud. 

tender  of  delivery  must  be  at  a  reasonable  hour,  897. 

HUSBAND  AND  WIFE— &e  Masbisd  Womak. 

IDIOTS— 6^0  LuvATiOi. 

ILLEGALITY, 

at  common  law,  679. 

sale  void  when  entered  into  for  illegal  purpose^  679. 

where  unlawful  agreement  is  executory  only,  money  or  goods  may  be  v^ 

covered,  680. 
an  unlawful  agreement  may  be  disaffirmed  before  execution,  680. 
after  execution  the  law  aids  neither  party,  680. 
illegality  available  in  defence  as  well  as  for  action,  681. 
the  test  is  whether  the  action  or  defence  is  made  out  through  the  aid  of  th*^ 

illegal  contract,  681. 
dealings  with  property  illegally  acquired  are  sustained,  681. 
whole  contract  void,  if  part  of  consideration  illegal,  682. 
where  contract  separable,  illegality  of  one  part  does  not  vitiate  whole^  682^ . 

688. 
but  where  two  acceptances  are  given^  one  may  be  recovered,  if  the  other 

suffices  to  exhaust  the  illegal  part  of  the  consideration,  683. 
sale  uf  a  thing  innocent  in  itself  is  illegal,  if  vendor  knows  that  it  is  bought. 

with  the  intent  to  apply  it  to  an  illegal  purpose,  683. 

4l 
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ILLEGALITY,  {etmiinued.) 

in  America  mere  knowledge  of  bayer's  onlawfal  intent  will  not  Titiats 

contract,  684. 
otherwise  as  to  sales  in  aid  of  tresson  or  orime^  684. 
sales  for  nnlawful  ose  in  another  state^  684. 
a  seller  who  aids  the  buyer's  illegal  design  cannot  reooyer,  684. 
no  distinction  on  this  point  between  mahtm  prokSbiktm  and  aioli—  m  m,  68S. 
sale  to  a  prostitute,  685,  687. 
to  an  alien  enemy,  688. 
smuggling  contracts,  688. 
ssales  sgainst  public  policy,  689. 
forestalling,  r^rating,  engrossing,  690* 
contracts  for  sale  of  ofElces,  691-696. 
•sales  of  official  influence,  692. 

sale  of  pension  ill^al,  unless  given  exdusively  for  psst  services,  696. 
-sales  in  restraint  of  trade  void  where  party  is  restrained  generally,  696. 
A  secret  combination  to  stifle  competition  is  illegal,  696. 
restraint  as  to  particular  place,  696,  697. 
•sale  of  good-will,  697. 
>does  it  restrain  trade,  697. 

mode  of  measuring  the  space  in  such  contracts^  699. 
where  restraint  general  as  to  place,  contract  Yoid,  699. 
I>ut  existence  of  any  rule  now  doubtful,  699. 
restraint  as  to  time  unimportant,  700. 
court  will  not  inquire  into  the  adequacy  of  the  consideration  for  the 

restraint,  701. 
even  if  restraint  be  partial  and  for  good  oonsiderition,  it  will  not  be  enforced 

if  unreasonable,  703. 
but  will  be  reduced  to  what  is  reasonable^  by  the  oooit^  which  determines 

the  point  as  a  matter  of  law,  704. 
restraint  may  be  illegal  in  part  and  valid  in  part,  704. 
if  contract  is  good  when  made,  it  will  not  be  rendered  invalid  by  subse- 
quent events,  705. 

trade  secret  subject  matter  of  contract,  restraint  may  be  nwlSmitoH  with 

regard  to  space,  705. 
sales  of  law  suits,  champerty,  and  maintenance,  705. 
taking  an  interest  in  litigation  as  a  security  is  not  champertous,  706. 
bj  statute,  707. 

prohibition  by  statute,  express,  or  imjllied    from    the    imposition  of   a 

penalty,  707. 
a  forbidden  cootract  cannot  be  enforced,  707. 

distinction  between  statutes  passed  for  revenue  purposes,  and  others,  707-713. 
.authorities  reviewed,  708-712. 
*where  the  law  declares  the  consequences  of  its  violation,  the  contract  will 

not  be  avoided  unless  so  declared,  712. 
if  the  purpose  of  the  act  is  not  promoted  by  avoidance^  the  contract  will  be 

sustained,  712. 
penalties  imposed  for  collection  of  revenue,  713. 
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ILLEGALITY,  (cfmUnued,) 

general  rules  as  to  the  distinction  deduced  from  the  oases,  712. 
statute  relative  to  printers,  713. 
to  sales  of  butter,  714. 
bricks,  714. 
East  India  Trade  Acts,  714. 
Weights  and  Measures  Acts,  714. 
Gktme  Laws,  714. 
gaming  or  wagering,  715. 
"time  bargams,"  716. 
gambUog  contracts,  716. 
optional  contracts;  716. 
where  there  is  no  intent  to  deliyer  or  accept  property  bargained  for,  it  is  a 

gambling  contract,  716. 
the  transaction  will  be  presumed  legitimate^  717. 
the  intent  not  to  fulfill  must  be  common  to  both  bnyer  and  seller,  717. 
Tippling  Acts,  718. 

decisions  under  Tippling  Acts,  719.  '    i 

cattle  salesmen  in  London,  720. 
sales  of  offices,  720-724. 

contract  that  A  shall  resign  with  intent  that  B  shall  get  the  office,  void,  722. 
deputation  of  an  office  for  price,  "  out  of  the  profits,"  valid,  728. 
decisions  under,  the  statutes  relative  to  sales  of  office,  723. 
sale  of  goods  delivered  without  permit,  forbidden,  724. 
sales  on  Sunday  not  void  at  common  law,  725. 
executed  contracts  not  avoided,  725. 
but  made  so  bj  statute,  726. 
contracts  of  charity  and  necessity,  727. 
decisions  under  the  statute,  727-729. 
no  action  for  fraud  or  warranty  in  an  illegal  sale,  728. 
American  law,  730. 

some  states  forbid  labor  and  business,  730. 

New  York  and  most  Western  states  forbid  labor  but  not  business,  730. 
New  England  and  some  Southern  states  forbid  travel,  730. 
ratification  of  a  Sunday  contract,  732,  733. 
cases  holding  that  it  cannot  be  ratified,  733. 
sales  on  Sunday  of  intoxicating  liquors,  729. 

of  shares  in  joint-stock  banking  companies  under  Leeman's  Act,  729. 

of  chain-cables  and  anchors  not  tested  and  stamped,  prohibited,  729. 
sale  of  food  and  drugs  under  Adulteration  Act,  729. 
other  statutes  regulating  sales,  730. 

IMPLIED  WAEEANTY— &«  Wabkaoty. 
oftitle,  828,  e(M9. 
of  quality,  842,  ei  wq, 

IMPOSSIBILITY, 

as  a  defence  for  breach  of  contract,  748-753. 

INDICIA  OF  PROPERTY— 5fe«  Documents  of  Tttub. 
efiect  of  sale,  by  one  entrusted  with,  24. 
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INFANT, 

acceptance  by  of  beneficial  gift  presumed,  & 

not  liable  for  purchases,  except  necessaries,  81. 

not  liable  at  law  for  fraudulently  representing  himself  to  be  of  full  ags^  tt 

but  is,  in  equity,  32. 

may  purchase  a  supply  of  neoeasaries,  33. 

what  are  necessaries,  33. 

the  court  fixes  the  price  of  necessaries  sold  to  an  infant,  33. 

infant  supported  by  his  parents  cannot  bind  himself,  33. 

food,  lodging,  clothing,  tuition,  &c.,  33. 

necessaries  include  articles  of  use,  even  though  also  ornamental  or  InxQiiouB,  88L 

are  construed  according  to  the  infant's  age,  state,  and  degree,  33. 

examples  from  the  decisions,  34,  35. 

whether  question  of  law  or  fact,  35. 

evidence  admissible  that  iufimt  was  already  supplied,  36. 
married  infant  bound  fur  necessaries  for  his  wife  and  children,  37. 
infant  tradesman,  not  liable  for  goods  supplied  for  his  trade,  37. 
but  if  he  uses  any  goods  so  supplied  in  his  hoosehold,  he  is  liable  for  what  is  so 
used,  37. 
so  under  Infants'  Belief  Act,  38. 
is  purchase  by  infiEmt  tradesman  void  or  voidable,  32,  37,  38. 
ratification  after  majority  (previous  to  1874),  39,  40. 
In&ntB'  Belief  Act,  40,  41. 
sales  by  an  infant,  41. 

INSOLVENCY, 

insolvent  buyer  has  no  right  to  rescind  a  sale  and  return  goods  to  the  unpaid 

vendor,  for  the  purpose  of  preferring  the  latter  over  other  creditors,  676,  677. 
but  he  may  decline  to  complete  a  sale,  if  the  property  has  not  passed,  677. 
or  may  refuse  to  take  poasession,  so  as  to  give  vendor  an  opportunity  for  stoppage 

in  ircLMilUf  677. 
on  buyer's  insolvent^  vendor  may  refuse  deliveiy,  even  if  the  property  has  passed, 

and  the  sale  was  on  credit.  882. 
of  buyer  does  not  rescind  contract,  974. 
but  seller  entitled  to  treat  a  notice  of  buyer's  insolvency  as  a  repodiatiim  of  the 

contract,  974. 
disclaimer  of  contract  by  trustee  after  part  performance,  974. 
on  buyer's  insolvency  vendor  may  refuse  further  deliveries  to  bojei's  trustee, 

unless  paid  for  partial  deliveries  made  before  the  bankruptcy,  975. 
and  if  bill  received  in  payment  is  dishonored,  vendor  may  stop  delivery,  990. 

his  responsibility  on  so  doing,  990. 
bankrupt's  trustee  cannot  maintain  trover  against  unpaid  vendor  in  possession, 

988. 
rights  of  unpaid  seller  in  possession  on  insolvency  of  buyer,  American  dedsions^ 

993. 
vendor's  right  of  stoppage  tn  tranniu  arises  upon  buyer's,  1058. 
what  amounts  to,  1068. 

what  evidence  of,  sufficient  to  warrant  stoppage  tn  transitu^  1068. 
when  the  insolvency  must  exist  to  warrant  a  stoppage,  1069. 
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INSPECTION, 

opportanity  for,  a  oondition  of  a  sale  by  sample,  790. 
no  warranty  implied  where  buyer  inspects  the  goods,  843. 
even  where  the  defects  are  not  disoo^erable  by  inspection,  863. 
except  in  cases  of  fraad  or  where  the  seller  is  manafacturer  or  grower,  863,  866, 
.      867. 
where  goods  aie  sold  by  description  and  there  is  no  opportanity  of  inspection, 

there  is  an  implied  warranty  they  shall  be  merchantable,  861. 
on  sale  by  sample  buyer  may  reject  after  inspection  of  bulk,  844,  854-^58. 
if  defective  from  vendor's  default,  no  inspection,  854. 
vendor  must  give  opportunity  of,  910,  914. 

INSTALLMENTS, 

deliveries  by,  782-790,  901. 

measure  of  damages  in  contracts  for  deliveries  by,  1138-1140. 
where  the  amount  of,  not  specified  in  the  contract,  deliveries  to  be  ratably  dis- 
tributed over  contract  period,  1140. 

INTENTION, 

of  the   parties    determines  when   the   property  in  the    goods    passes  on  a 
sale,  822,  882,  383. 

where  seller  is  to  deliver,  property  passes  before  delivery  if  such  is  the  in- 
tent, 836. 

and  the  intent  may  be  inferred  from  circumstances,  336. 

determines  whether  property  passes  in  goods  forming  part  of  a  mass,  before  sev- 
erance, 323,  432,  433. 

mles  to  determine  intention^<x>nditional  sales,  359,  et  99q. 
.  American  decisions  upon  these  rules,  382,  ei  acq, 

"the  intent  controls"  is  the  chief  rule  for  distinguishing  between  conditions 
and  independent  agreements,  738-740. 

JUDGMENT, 

in  trover,  effect  of,  to  pass  title,  71,  72. 

confession  of,  with  intention  to  give  preference,  643,  644. 

JURY, 

to  determine, 

whether  goods  sold  to  an  infant  are  necessaries,  35. 
as  to  acceptance  by  buyer  under  statute  of  frauds.  167. 
if  signature  not  in  usual  place,  whether  intended  as  recognition  of  con- 
tract, 282,  ee  aeq, 
whether  it  was  intention  of  consi^or  or  vendor  to  make  contract  as  sgent 

of  vendee  so  as  to  deprive  himself  of  his  jtu  diaponendi^  338. 
whether  sale  is  fraudulent  or  not,  488. 
as  to  meaning  of  *' shipment"  within  a  certain  time  where  there  is  trade 

nsage  to  explain  the  condition,  767,  770. 
whether  thing  delivered  is  what  was  really  intended  by  both  parties  to  be 
the  subject-matter  of  the  sale,  although  not  very  accorateiy  de- 
scribed, 805. 
whether  warranty  was  intended  or  not,  813. 
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JURY,  (wUbwad,) 

whether  parties  intended  transit  to  oease  on  the  bajer's  receiTiqg  the 
goods  in  his  own  cart,  sed  ^iMBre,  1071. 

JUS  DISFONENDI,  reservation  of  the, 

preliminary  observations,  480. 

property  does  not  pass  when  vendor  shows  the  intention  of  reserving  it,  480. 

authorities  reviewed,  481-500. 

making  bill  of  lading  deliverable  to  order  of  consignor  dedsive  to  show  inten- 
tion of  reserving  the  jiu  disponendit  488. 

it  is  a  question  of  fact  for  the  jury  what  was  the  intention  of  the  consignor,  488. 

property  may  be  reserved  by  consignor  even  when  he  puts  goods  on  board  of 
consignee's  own  ship,  488,  489. 

rales* deduced  from  the  authorities,  501. 

FSnif  delivery  to  carrier  by  buyer's  orders  for  delivery  to  buyer  passes  the 
property,  501,  503. 

Sieond,  where  a  bill  of  lading  is  taken,  the  delivery  to  the  carrier  is  for  convey- 
ance to  the  person  named  in  the  bill,  and  not  to  the  vendee,  unless  he  be  thai 
person,  501. 

Thirdf  making  bill  of  lading  deliverable  to  order  of  vendor,  is  almost  dedsive 
to  prevent  the  property  passing  to  vendee^  in  absence  of  rebutting  evi- 
dence, 501,  606. 

Fimrthf  where  there  is  evidence  to  rebut  the  presumption  arising  from  the  form 
of  the  bill  of  lading,  the  question  is  one  of  fact  for  the  jury,  501,  507,  508. 

Fifthf  effect  of  deliv^  of  goods  even  on  purchaser's  own  vessel,  may  be  re- 
strained by  the  terms  of  the  bill  of  lading,  so  as  to  prevent  property  from 
passing,  502,  508. 

Suiht  where  bQl  of  lading  is  enclosed  to  the  buyer,  together  with  a  bill  of  exchange 
for  the  price  of  the  goods,  buyer  acquires  no  light  unless  he  accepts  the  bill  of 
exchange,  502,  510-513. 

and  vendor  may  exercise  his  ju$  dispoMndi  by  selling  or  otherwise  disposing  of 
the  goods,  so  long  at  least  as  the  buyer  remains  in  default,  502. 

SevmUh,  although  vendor  intends  transfer  of  property  to  be  conditional  on  buyer 
accepting  a  bill  of  exchange,  yet  upon  posting  a  bill  of  lading  making  the 
goods  deliverable  to  the  buyer's  order,  the  property  vests  unconditionally  in 
the  buyer,  and  does  not  revest  in  the  vendor  on  the  buyer  refusing  to  accept  a 
bill  of  exchange,  502,  503,  514. 

Sighihf  when  the  vendor  deals  with  the  bill  of  lading  only  to  secure  the  contract 
price,  the  property  vests  in  the  buyer  upon  payment  (or  tender)  by  him  of  the 
contract  price,  503,  514. 

▲msbigan  Degibionb, 

delivery  to  a  carrier  for  transport  to  the  buyer  in  general  passes  the  prop- 
erty, 503. 
but  a  reservation  of  title  may  be  inferred  from  drcumstances,  504. 
the  bill  of  lading  represents  the  property,  505. 
advances  on  security  of  a  bill  of  lading  not  a  mortgage,  512. 
delivery  to  a  carrier  *'  C.  O.  D.,"  512. 

where  draft  and  bill  of  lading  are  forwarded  to  seller's  agent,  the  presumption 
is  that  the  property  passes  on  acceptance,  not  payment  of  draft,  513,  514. 
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LAND, 

interest  in  land  governed  by  4th  section  of  statute  of  frauds,  181. 
what  is  an  interest  in  land,  1S3. 

growing  crops,  when  an  interest  in  land  and  when  chattels,  188-164. 
See  Gbowing  Gsofs. 

LATENT  DEFECTS, 

buyer's  right  of  and  time  for  rejection  on  disooYery  of,  at  time  of  deliyerj,  854. 

on  sale  by  sample,  sample  taken  as  free  from,  863,  873,  874. 

no  implied  warranty  against  where  buyer  inspects  the  goods,  888. 

this  rule  subject  to  exception  in  case  of  fraud,  863. 

and  in  case  the  seller  is  manufacturer  or  grower,  863,  865,  867. 

where  article  is  bought  for  particular  purpose  and  buyer  relies  on  seller's  skiD^ 

implied  warranty  extends  to,  868. 
examples  of,  rendering  goods  unmerchantable,  868,  869. 

LEAP  TEAB,  893. 

Lease  of  Chattels — with  privilege  of  purchase,  10. 
See  HiBE  AND  Conditional  Sale. 

LETTER— tSse  Cobbbbpondenob. 

LIEN, 

lien  defined,  1025. 

it  extends  only  to  price,  not  to  reat,  charges,  do,  1025. 

American  law  the  same,  1026. 

may  be  waived  when  contract  is  formed,  by  sale  on  credit^  1026. 

or  abandoned  afterwards,  by  delivery  without  payment,  1026. 

a  sale  on  credit  implies  a  waiver  of  lien,  1027. 

but  usage  may  control  this  implication,  1027. 

and  parol  proof  of  such  usage  is  admissible  even  in  written  sales,  1027. 

lien  waived  by  taking  bill  of  exchange  or  other  security  for  price,  1028. 

insolvency  of  the  buyer  revives  the  lien  though  bill  for  price  not  yet  due,  1028. 

delivery  to  the  buyer  is  a  waiver  of  the  lien,  1029. 

delivery  to  divest  lien  not  the  same  as  that  to  sattsfy  17th  section  of  statute  of 

frauds,  1030. 
no  lien  where  goods  were  already  in  poaseasion  of  buyer  at  time  of  sale,  1080. 
vendor's  lien  exists  although  he  is  warehouseman  for  the  purchaser,  989,  992. 
lien  not  lost  when  goods  are  in  possession  of  bailee  of  vendor,  till  the  former 

agree  to  become  bailee  of  buyer,  1031. 
where  goods  are  in  possession  of  vendor,  1031. 
delivery  to  common  carrier  for  conveyance  to  buyer  divests  lien,  when  carrier  is 

agent  of  buyer,  1031. 
delivery  of  part,  when  delivery  of  whole,  1031. 
always  a  question  of  intention,  1032. 
in  absence  of  evidence  delivery  of  a  part  operates  only  as  a  delivery  of  that 

part,  and  not  of  the  whole,  1033. 
no  case  where  vendor  has  been  held  to  have  delivered  what  remains  in  his  handS|  j 

by  reason  of  a  previous  partial  delivery,  1035. 
efiect  of  marking  goods  or  packages,  &c.,  1035. 
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LIEN,  (eonHnued,) 

buyer  may  be  let  into  possession  as  bailee  of  vendor,  1035. 

conditional  delivery,  1035. 

delivery  by  transfer  of  docaments  of  title,  1036. 

Factors'  Acts,  1036. 

Legal  Quays  in  London  Act,  1041. 

Sufferance  Wharves  in  London  Act,  1041. 

BUlfl  of  Lading  Act,  1042. 

of  lading,  their  nature  and  effect,  1042, 1043. 
delivery  orders,  dock  warrants.  Sic,  1043,  1044. 
warehoase  receipts,  1044. 

vendee  is  not  inclnded  in  terms  of  the  earlier  Factors'  Act,  1047. 
factors'  transfer  of  document  of  title  valid,  although  obtained  by  fraud,  when 

made  to  bona  fide  third  person,  1048. 
efibct  of  secret  revocation  of  factors'  authority  previous  to  Faotors'  Act,  1877, 

1048. 
delivery  order  for  goods  "  on  presentation  "  does  not  authorise  bearer  to  demand 

goods  before  surrendering  the  order,  1051. 
bill  of  lading  represents  goods  <]fier  landing,  till  they  reach  possession  of  person 

entitled  to  them,  1052. 
or  are  replaced  by  wharfinger's  warrant  in  London,  1052. 
•effect  of  transferring  parts  of  one  set  of  bills  ol  lading  to  different  persons,  1053. 
the  bill  of  lading  delivered  to  the  consignor  controls  if  in  conflict  with  that  held 

by  master,  1053. 
endorsement  and  delivery  of  dock  warrants  and  other  like  docaments  of  title  do 

not  suffice  to  divest  vendor's  lien,  1053. 
bat  transfer  by  vendee  to  bona  fide  holder  for  yalae  does  divest  vendor's  lien, 

1058, 1054. 
giMsrs,  whether  as  between  vendor  and  vendee  proof  of  usage  to  contrary  would 

avail,  1054. 
vendor's  lien  not  lost  by  delivery  t  o.  b.  if  he  take  or  demand  vesseFs  reosipt  in 

his  own  name,  1054. 
onless  the  vessel  belongs  to  buyer  of  the  goods,  and  vendor  fails  to  restrict  the 

effect  of  the  delivery  by  the  terms  of  the  receipt,  1054. 
lien  revives  in  case  of  goods  sold  on  credit,  if  goods  remain  in  possession  of  ven- 
dor at  expiration  of  credit,  1054. 
divested  by  tender  of  price,  1055. 
also  where  vendor  permits  buyer  to  exercise  acts  of  ownership  over  goods  lying 

on  the  premises  of  a  person  not  bailee  of  the  vendor,  1066. 

LORD  TENTERDEN*S  ACT,  89, 112. 

LORD'S  DAY— See  Sunday. 

LOSS  OF  PROPERTY, 
risk  of,  330-333,  400. 
^aeRiBK. 
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LOTB, 

goods  sold  at  same  time  in  several,  each  lot  constitates  a  separate  contract,  150. 
8e$  AncnoH. 

LUNATICS  AND  NON  COMPOTES  MENTIS, 
acceptance  by,  of  beneficial  gift,  presumed,  5- 
capacitj  to  purchsse,  42. 

may  show  that  thej  did  not  understand  the  bargain  made,  42. 
but  not  if  other  party  wss  ignorant  of  the  disability  and  the  contract  hss  been 

executed,  42. 
may  purchase  necessaries)  42.    But  see  the  esse  of  In  re  Weayer,  21  Ch^  D. 

616,  C.  A. 

MAINTENANCE, 
definition  of,  705. 

S(0e  Il^LEOAUTY. 

MANUFACTUBEB, 

sale  of  goods  by,  contract  a  personal  one,  80. 

and  must  be  fulfilled  by  delivery  of  Roods  made  by  the  selleri  80. 

sale  of  goods  by,  implied  warranty  of  the  nature  of  a  condition  that  goods  are  of 

manufacturer's  own  make,  806. 
goods  supplied  by,  for  a  particular  purpose^  under  circumstances  showing  that 

buyer  necessarily  trusts  to  manu&cturer's  skill,  implied  warranty  that  goods 

are  reasonably  fit  for  purpose  intended,  865. 
and  that  goods  are  merchantable,  865. 
extends  to  latent  defects,  868. 
may  discontinue  making  goods  when  buyer  gives  notice  of  intention  to  refuse 

acceptance^  and  at  once  maintain  action  for  breach,  975-977. 
when  can  suit  be  brought  by  for  price  of  goods  manu&ctured,  462;  476-478, 

980,  981. 

MABEET, 

loss  of,  buyer's  right  to  claim  damages  from  carrier  for,  1129  (x). 

difference  between  contract  price  and  value  in,  the  measure  of  damages  usually 

recoverable  (by  buyer  or  seller)  on  a  breach  of  an  executory  agreement,  103, 

1120-1128,  978. 
where  no  (for  repurchase)  buyer  may  (on  vendor's  default)  procure  substitute 

nearest  in  quality  and  price,  1134. 
where  no  (for  resale  by  vendor),  he  may  recover  actual  loss  sustained  by  buyer's 

default)  1134. 
general  rules  as  to  measure  of  damages  where  goods  are  bought  for  resale  by 

purchaser,  and  there  is  no,  1135, 1136. 

MABKET  OVEBT, 

sales  in  market  overt  by  one  not  owner,  valid,  15. 
when  and  where  held  in  London  and  the  country,  16. 
none  in  America^  16. 
exists  for  protection  of  innocent  purchaser,  16. 
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MABEET  OVEBT,  (eonimiied.) 

what  Bales  in  market  overt  are  not  valid,  16* 

goods  of  the  sovereign,  16. 

where  buyer  is  in  bad  fiuth,  16. 

where  sale  is  secret,  or  at  night,  or  b^gon  oat  of  martet^  16. 

sale  of  pawns  within  two  miles  of  London,  16. 

where  original  vendor  without  title  obtains  possession  sgain,  16. 

sale  by  sample  not  a  sale  in  market  overt,  16. 

purchase  by  a  London  shopkeeper,  guoBrs^  17. 
purchaser  in  market  overt  of  stolen  goods  loses  title  if  tme  owner 
»•      felon  to  conviction,  17. 
otherwise  where  goods  obtained  by  fake  pretences,  17. 
but  may  obtain  reimbursement  oat  of  the  money  taken  from  the  fblon  od  Us 

apprehension,  19. 
and  without  such  conviction,  if  the  purchase  was  not  made  in  maricet  ovsrt|  19. 
sale  of  horses  in  market  overt,  20. 
statutory  provisions,  20,  21.  , 

market  overt  in  country  is  an  open  public  and  legally  ooostitalsd  msiks^  SL 
what  is  a  legally  constituted  maricet,  21. 
protection  extends  to  modem  markets,  21. 

MABEET  VALUE,  103,  978, 1120, 1121. 

MABEING  GOODS, 

effect  of,  under  statute  of  frauds,  as  aooeptsnoe^  187. 

as  delivery,  187  (y). 

effect  o(  in  divesting  lien,  1036. 

MABBIED  WOMAN, 
capacity  to  contract, 

(i.)  ai  WBMMm  law: — 

unable  to  contract,  44. 

no  separate  existence  daring  oovertaie^  44. 

unable  even  to  contract  for  necessaries,  44. 

may  buy  necessaries  on  the  credit  of  her  hosbaad,  48. 

her  contract  void,  not  voidable,  43. 

exception  to  disability  if  husbsnd  is  ekfilU&r  mortmUf  48. 

or  alien  resident  abroad,  44. 

or  where  husband  deserts  his  wile^  44. 

or  when  wife  is  sole  trader  in  city  of  London,  46, 46. 
(ii.)  by  skUnte: — 

protection  order,  46,  51  (c). 

Property  Acts,  1870  and  1874,  46. 

may  maintain  action  against  bankers  for  dishonoring  dwcki  dimwB  hf 
her  in  carrying  on  separate  trade,  47. 

asito  what  constitutes  separate  trading  by,  47. 

protection  of  act  extends  to  stock-in-trade  of  separate  trade  id,  4^ 

American  statutes,  48. 
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liABBIED  WOMAN,  (wn^inmed.) 

can  a  married  woman  acquire  a  separate  estate  by  purchase  on  credit^ 

48,49. 
Property  Act,  1882,  51  (a). 

may  hold  property  and  contract  as  a/me  sole,  61  (a), 
contract  to  bind  after-acquired  separate  property,  51  (a),  51  (d). 
(iii.)  tfi  equity : — 

might  contract  so  as  to  bind  her  separate  estate  in  absence  of  a  restraint 

upon  anticipation,  49. 
how  separate  estate  charged,  50,  51. 
liability  o(  to  bankruptcy  at  conmion  law  and  under  the  acts  of  1870  and  1882;  - 
48, 51  (e). 

MASTEB  OF  SHIP, 

may  sell  cargo  in  case  of  absolute  necessity,  28. 
duty  of,  on  receipt  of  notice  of  stoppage  in  tratuitUy  1097. 
where  he  has  no  notice  or  knowledge  of  prior  dealing  with  bill  of  lading,  may 

deliver  to  holder  first  presenting,  1100. 
notice,  or  probably  even  knowledge,  of  a  prior  endorsement,  he 
must  deliver  at  his  peril  to  the  rightful  owner  or  interplead,  1100. 

HATFS  RECEIPTS, 

of  no  value  after  bill  of  lading  signed  by  the  captain,  484  (a). 

MAXIMS  AND  PHRASES, 

aUud  est  taeerej  aliud  eelore,  561. 

eaoeat  empUn-f  559,  560,  810,  842. 

elaitfti/cB  inoontiuela  temper  vnduewU  mapieumeiii,  688. 

dtUio  potaeasumie  qua  a  vendilore  fieri  dAei  taJfie  eetuim  gnw  msi  ptmemom&n  /iirr 

cwoMverit,  tradUa  posaeseio  nan  inMigatur,  841. 
de  minimie  non  eurai  lex,  123. 
diet  inUrpeUat  pro  homine,  968. 
eoBpreseio  eorum  qua  UuiU  t  naufit,  whU  openUur,  986. 
eaqpremmfaeU  eeeaare  laeitum,  848,  878, 1028. 
SK  turpi  eauea  non  oritur  acHo,  681. 
haud  enim  deeipitur  qui  ecU  ae  deeipi,  555. 
ignorantiajurie  nemvnem  exeuaat,  536,  537. 
hn  neminem  ad  vana  oogil,  745,  746. 
Ueet  diepoeitio  de  intereeae  futuro  eii  inuiUia,  tamen  poteat  fieri  deeUaraHo  praeedenaf 

qua  aortiatur  effeetum,  intervenierUe  novo  aetu,  97. 
nmno  dot  quod  non  kabet,  12,  409. 

ex  aUeriua  facto  prcBgravari  dthet,  90. 
osNie  meiua  eontinel  in  ae  minua,  930. 
peraona  eonfuneta  oaquipatatur  intereaae  proprio,  87. 
rimplex  eommendatio  non  oUigaiy  559,  814. 

MEASURE  OF  DAMAGES— iSss  Dakaoeb. 

MEASUREMENT, 

of  distance  or  space,  in  contracts  restraining  competition,  699. 
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MEA8UBING  GOODS, 

act  of,  its  effect  on  paaung  the  property,  359. 

not  given  much  weight  in  American  dedsiona,  890,  ei  teg. 

buyer's  right  of,  before  taking  delivery,  915. 

for  buyer's  satisfiu^ion  only,  362. 

MEMORANDUM  IN  WRITINQ,  UNDER  STATUTE  OP  FRAUDS^ 
legal  effect  of  memorandum  same  as  at  common  law,  214. 
when  parol  evidence  is  admissible,  where  there  is  a  note  in  writings  818.    8m 

EVIDENOB. 

the  whole  contract  sued  on  must  be  written,  221,  226. 

a  written  contract  within  the  statute  cannot  be  varied  by  an  oral  ooDtract,  S27. 

in  Massachusetts  the  performance  may  be  varied,  228. 

a  substituted  performance  accepted  establishes  a  new  oontraot  not  within  the 

statute,  229,  230. 
a  request  to  postpone  delivery,  made  by  one  party  and  assented  to  and  acted  upon 
by  the  other,  does  not  require  to  be  in  writing  under  the  statute^  but  is  a  vol- 
untary forbearance,  which  may  be  proved  by  parol,  280. 
substituted  performance — general  principles^  233. 
What  is  a  memorandum  or  note  under  the  tiatutef  286,  et  rnq, 

must  be  made  before  action  brought,  236. 

may  be  written  on  different  pieces  of  paper,  236. 

but  must  show  the  whole  bargain,  236. 

and  cannot  be  connected  by  parol,  236. 

must  be  connected  by  reference  in  a  signed  writing,  287. 

the  separate  papers  must  be  consistent,  239. 

language  of  4th  and  17th  sections  compared,  240. 

cases  on  this  point  reviewed,  240-245. 

Richard  v.  Porter  not  reconcilable  with  other  decisions,  248. 

sufficient  when  addressed  to  a  third  person,  245,  246. 

writing  in  pencil  would  satisfy  the  statute^  246. 

memorandum  by  telegrams,  297. 
What  is  a  wfficient  memorandum,  246. 

4th  section  rigorously  construed,  246. 

17th  section  more  liberally,  248. 

names  or  descriptions  of  the  parties  must  be  shown,  248-S51. 

the  writing  must  show  which  party  is  buyer  and  which  is  seller,  860. 

descriptioQ  of  parties  suffices  instead  of  name,  251. 

where  agent  signs  his  own  name  instead  of  principal,  parol  evidence  sdmis* 
sible  to  bind  principal,  252. 

oHter,  where  agent  for  foreign  principal,  253. 

hut  this  exception  is  not  recognised  in  the  United  States,  858 

accepting  the  signature  of  an  agent  known  to  be  such,  253. 

parol  evidence  not  admissible  to  exonerate  agent,  255-257. 

when  agent  or  broker  can  be  sued  personally,  258,  et  eeq, 

what  words  sufficiently  express  the  fact  of  agency,  259,  260. 

agents  for  non-existent  principals,  266,  267. 

what  terms  of  the  contract  must  be  contained  in  the  note,  267. 
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MEMORANDUM  IN  WRITING,  UNDER  STATUTE  OP  FRAUDS^  (eotU.) 
distinction  between  " agreement ''  in  4th  section  and  ''bargain''  in  17th 

section,  268. 
where  price  has  been  fixed  between  the  parties,  it  mast  be  stated  in  the  note^ 

270,  271,  272. 
memorandnm  sufficient  where  price  has  not  been  agreed  on,  for  the  law 

implies  an  agreement  for  reasonable  price,  271,  272. 
other  terms  of  contract  must  be  so  expressed  as  to  be  intelligible,  272^  278. 
distinction  between  written  memorandum  and  written  agreement,  278. 
a  letter  repudiating  contract  may  be  a  sufficient  memorandum  of  it,  276. 
memorandum  sufficient,  if  a  mere  signed  proposal,  when  supplemented  by 

parol  proof  of  acceptance,  276. 
if  terms  of  credit  have  been  agreed  on,  or  time  fixed  for  perfonnanoe, 

memorandum  held  insufficient  in  United  States,  if  these  parts  of  bargain 

omitted,  277. 
unless  the  terms  omitted  are  such  ss  the  law  implies,  877. 
terms  of  warranty  and  condition  must  be  included  in  the  writing,  278. 
sufficient  if  signed  by  party  to  be  charged  only,  279. 

MERCHANTABLE, 

implied  warranty  that  goods  are^  861. 

MIDNIGHT, 

delivery  may  be  made  at  a  convenient  time  before,  when  no  partioolar  plaoe  for 
delivery  specified,  894-897. 

MISREPRESENTATION, 

for  innocent  misrepresentation.,  sse  MiBTAJOi — ^Failubx  ov  Oohbedsbation. 
fraudulent  misrepreBentation,  see  Fraud. 

MISTAKE, 

assent  not  binding  wUen  by  mistake  the  parties  were  agreeing  to  dififorent  con- 
tracts, 72. 
mistake  as  to  quantity,  78. 

mistake  as  to  thing  sold  prevents  mutual  assent^  78. 
so  does  mistake  as  to  price,  78. 

so  does  the  expression  of  the  contract  in  terms  that  are  unintelligible^  74. 
unless  the  mistake  in  the  statement  can  be  rectified,  76. 
mistake  of  one  party  as  to  collateral  fact,  76. 

of  a  party  cannot  affi)rd  ground  of  relief,  if  the  other  party  was  induced 
by  it  to  enter  into  the  contract,  76. 
and  a  party  is  estopped  from  alleging  that  an  intention  maniiested,  by  which 

another  party  is  induced  to  contract,  was  not  his  real  intention,  76. 
mistake  of  buyer  in  motive  inducing  the  purchase,  77. 
of  Tender  in  showing  wrong  sample,  77,  860. 
as  to  person  contracted  with,  78,  633. 
in  general  not  material,  78. 

but  where  one  party  hss  an  interest  in  the  identity  of  another,  a  mistake  in 
that  identity  vitiates  the  contract,  78,  682,  633. 
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MISTAKE,  (corUimed.) 

as  where  solvenoj  is  in  qoeetion,  78. 
or  where  a  party  is  excluded  from  a  setro£(  78-61. 
existeDce  of  se^ff  treated  as  immateiial  in  America,  80. 
mistake  as  to  person  caused  by  fraud,  81. 

as  a  ground  for  avoiding  a  contract,  628. 
common  mistake,  529.  • 

mistake  as  to  price,  529. 

as  to  quantity,  529. 
as  to  quality,  629.  * 

as  to  identity  or  subject  matter,  580. 
contract  cannot  be  rescinded  when  rtdUnUio  m  wiisyrisn  has  become  impossi* 

ble,  629. 
.^yen  where  mistake  was  caused  by  fraud,  580 . 
restoration  must  be  complete^  530. 
mistake  of  one  party  not  communicated  to  the  other,  58i. 
mistake  of  one  party  known  to  the  other,  535. 
mistake  must  be  of  fact,  not  law,  to  justify  avoidance  of  contract^  536. 
but  a  mistake  of  law  in  drawing  up  an  agreement^  so  as  to  give  it  a  difierent  ef- 
fect from  the  terms  assented  to,  will  be  corrected,  536. 
mistake  as  to  legal  efiect  of  agreement^  536. 
mistakes  of  law,  when  relieved  against  in  equity,  587. 
innocent  misrepresentation  of  &ct,  538. 
of  law,  539. 

MONEY, 

price  in,  essential  to  sale,  8. 

MONTH, 

its  meaning,  892.   SeeTna. 

*«  MORE  OR  LESS," 

meaning  of  the  words,  905-908. 

MORTGAGE, 

distinguished  from  sale,  8. 

goods  transferred  on  account  of  a  debt^  8. 

right  reserved  to  redeem  goods  sold,  9. 

MUTUAL  ASSENT— z&s  Asbbht. 

NECESSARIES, 

what  are,  for  in&nts,  83.    jSSm  iHTAsn. 

supplied  to  lunatics,  42.    And  see  In  re  Weaver,  81  Gh.  D.  615,  OL  A. 

drunkards,  42. 

married  women,  43. 

NEGOTIABLE  SE0URITIB3, 

may  be  sold  by  one  not  owner,  21. 

sale  of,  implied  condition  that  they  are  genuine^  803. 

given  in  payment    See  Paymsnt. 
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Ts^OMINAL  DAMAGES,  991, 1020, 1188.    See  Daxaoeb. 

NOTICE, 

of  folfillment  of  condition,  when  party  bound  to  give  758. 

of  disapproval  or  rqection,  792,  793. 

to  deliver,  886. 

to  accept,  887. 

hj  purchaser,  delivery  conditional  on,  886. 

by  vendor,  of  place  of  storage,  when  goods  sold  "-ex  quay  or  warehouse^"  887. 

of  rejection,  918.  ^ 

not  essential  to  action  on  warranty,  1 166. 

but  failure  to  notify  seller  of  defect  raises  presumption  against  buyer,  1167« 

NOVATION, 

at  civil  law,  a  substitution  of  one  debt  for  another,  whereby  the  latter  Is  di*> 
charged,  967. 

OFFEB— <Sb6  Abbkst. 

OFFICES, 

sale  of^  illegal,  692,  et  nq. 
See  Illbqaltty. 

''ON  APPROVAL," 
sale,  791-794. 

«0N  TRIAL," 
sale,  791-794. 

£ulure  to  return  goods  in  reasonable  time  makes  sale  absolute^  791. 
when  trial  involves  coDsumption  of  what  is  tried,  acceptance  implied  if  more 
consumed  than  necessary,  794. 

OWNERSHIP— <8^  Paofsbtt  nv  Goods. 

PAROL-r-iS^  Eyidsncb. 

PARTIAL  DELIVERY,  70,  901. 

See  DxijysBT— AoaKFTAVOBi 

PARTIES, 

competent,  essential  to  a  sale^  2. 

who  may  sell,  12.  j 

in  general,  none  but  owner,  12. 

one  wrongfully  In  possession  cannot  sell,  12. 

the  owner  may  sell  though  not  in  possession,  18. 

agreement  to  sell  by  person  not  yet  owner,  18. 

effect  of  outstanding  writ  against  owner,  upon  his  pow«r  to  mU,  14 

exceptions  to  rule  that  none  but  the  owner  can  sell: 

1,  sales  in  market  overt,  15.    See  Mabkbt  Otbbt. 

2,  sales  of  negotiable  securities,  21. 

3,  sales  by  pawnees,  22. 

4,  sales  by  public  officers,  22. 

void,  if  under  void  judgment,  23. 
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PABTIES^  {wntinusd.) 

5,  sales  by  mastera  of  ships  in  distress,  23. 

6,  sales  by  factors  and  oonsigneefi,  24.    ^SSw  FAcroxaf  Aors. 

7,  sales  by  persons  entrusted  with  possession  hy  owners,  25-^ 
who  may  buy,  31. 

in  general,  31. 

trustees,  31. 

in&nts,  31.    See  Infamtis. 

lunatics,  42.    See  Lunatics. 

drunkards,  42.    See  Drunbiabds. 

married  women,  43.    See  Marrtict)  Wokak. 
buyer  of  stolen  goods  even  in  market  overt  must  retom  tbeiP  to  true  owner  who 

prosecutes  felon  to  conviction,  17. 
and  without  such  prosecution,  if  the  purchase  was  madr  not  In  market  oyert,  19. 
sales  by  intots,  41. 

PATENT, 

sale  of,  void  or  invalid,  543. 

valid,  but  worthless,  543. 

validity  depends  on  noyelty,  548,  556. 

implied  warranty  of  title  and  validity,  835. 

PAWN,  PAWNOR,  PAWNEE, 
property  in,  3. 
pawnee  has  power  to  sell  the  pawn  on  de&ult  of  pawnor  without  judicial  pto- 

ceedings,  22. 
pawn  not  invalid  because  pawnee  lends  or  entrusts  possession  of  the  pawn  to  the 

pawnor,  22  {q), 
pledge  distinguished  from  lien,  1017. 

pawnee's  responsibility  in  trover  if  he  sell  when  pawnor  is  not  in  defiralt^  1017. 
measure  of  damages  in  such  case^  1017. 

PAYMENT, 

Part,  x7in>BR  Statute  of  Frauds. 

distinct  from  earnest,  204. 

must  be  independent  of  the  terms  of  the  contract,  206,  206. 

it  is  not  part  payment  to  agree  to  a  set-off  as  part  of  the  bargain  for  sale^ 
205,  206. 

nor  to  agree  to  give  credit  on  an  existing  debt,  206,  207. 

payment  may  be  subsequent  to  oral  agreement,  208. 

but  in  New  York  and  Wisconsin  must  be  cotemporaneooa,  208,  200. 

payment  must  be  accepted,  209. 

part  payment  not  necessarily  money,  209. 

goods  given  "on  account"  of  the  price,  207. 

board  and  lodging  supplied  "on  account,"  208. 

bill  or  note  transferred  "  on  account,"  209. 

buyer's  own  note  for  tiie  price  is  nut  payment,  210. 
Effect  of  Payment  in  Passing  Property,  American  Dbcibiorb. 

the  seller  holds  a  lien  for  the  price,  338. 
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PAYMENT,  (eontinwcL) 

seller's  right  to  rescind  for  non-payment,  339. 

the  seller  may  elect  to  keep  the  property  on  defanlt  of  payment,  889 

decisions,  340-349. 

but  this  right  is  waived  by  delivery  of  the  goods,  349. 

or  by  giving  credit,  353. 

property  may  be  expressly  reserved  on  delivery,  to  secure  payment,  868. 

rights  of  a  bona  fide  purchaser  from  buyer  in  possession,  354-367. 

Lr  PXRFORMANCE  OF  THE  CONTRACT. 

payment  is  absolute  or  conditional,  920. 

'*  cash,  with  option  of  bill ;''  ''  bill,  with  option  of  cssh,"  9201 

buyer  must  not  wait  for  demand,  921. 

but  is  in  time  before  writ  issued,  although  already  applied  for,  922. 

tender  after  suit  must  include  the  costs,  922. 

buyer  must  pay  the  price  of  goods  destroyed  before  deliyery  to  Mm,  if  the 

property  has  passed  to  him,  921. 
and  even  if  property  has  not  passed  in  a  case  where  the  buyer  hat  aasamed 

the  risk  of  delivery,  921. 
where  price  is  payable  only  after  demand,  reasonable  time  must  be  allowad 

to  fetch  it,  922. 
payment  good  if  made  in  manner  requested  by  vendor,  even  though  tlit 

money  does  not  reach  his  hands,  923. 
set-off  in  account  stated  is  the  same  as  payment,  925. 
but  not  so  in  an  ordinary  account  current,  925. 
tender  is  as  much  a  performance  of  buyer's  duty  as  payment,  925.    Sm 

TXNDEB. 

whether  party  paying  is  entitled  to  demand  receipt  at  common  law,  987. 
he  is  by  statute,  937. 

how  far  a  receipt  by  a  third  person  is  admissible  to  prove  payment,  938.' 
payment  by  bill  or  note  may  be  abeolute  or  conditioiAd,  938,  939. 
presumed  conditional  unless  contrary  be  shown,  939. 
payment  by  note  of  third  person,  939. 
ootemporaneous  debt,  939.' 
such  payment  presumed  absolute,  939. 

but  if  debtor  endorses  the  note  the  payment  is  conditional,  940. 
payment  by  note  ur  bill  of  precedent  debt,  940. 
such  payment  presumed  conditional  in  the  federal  courts,  940. 
and  in  most  of  the  states,  940-942. 

but  such  payment  is  presumptively  absolute  in  Massachnsetti,  Maine,  Ver- 
mont and  Indiana,  966. 
the  text  in  error  as  to  Illinois  and  other  states,  966. 
payment  does  not  necessarily  mean  satisfaction  and  discharge,  948. 
a  receipt  may  be  explained  and  contradicted,  943. 
by  bill  is  absolute  when  made,  hut  defeasible  on  dishonor  of  the  bill,  948. 
where  vendor  elects  to  take  a  bill  instead  of  cash,  payment  is  absolute,  948. . 
taking  a  check  is  not  such  election,  944. 

4  M 
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bat  a  check,  if  dishonored  through  holder's  laches,  may  become  ^^hy^l^ptff 
payment,  944. 

when  bill  or  note  taken  in  absolute  payment,  buyer  no  longer  owes  the  friee, 
although  he  may  remain  liable  on  the  security,  945. 

Tender  who  has  received  bill  or  note  in  conditioDal  payment  must  aoooont 
for  it,  before  he  can  recover  the  prioe^  945. 

rule  of  pleading  in  such  cases,  945. 

reason  why  vendor  must  account  for  the  security,  946. 

vendor  who  negotiates  bill  without  his  own  endorsement,  converts  condi- 
tional into  absolute  payment,  946. 

where  bill  or  note  given  by  vendor  is  not  in  his  own  name  nor  endorsed  by 
him,  vendor  must  prove  its  dishonor  in  an  action  against  buyer  for  the 
price,  946. 

.-and  due  diligence  in  taking  the  proper  steps  for  obtaining  payment,  and  pre- 
serving buyer's  recourse  against  all  the  parties  to  the  security,  947,  948. 

jrule  as  to  country  bank-notes,  948. 

vendor  cannot  recover  price  if  he  has  lost  the  bill  given  in  conditional  pay- 
ment, 948. 

or  altered  it,  948. 

.unless  buyer  has  lost  no  recourse  by  the  alteration,  948,  949. 

•buyer  may  be  held  to  payment  of  the  price  without  production  of  a  bill  giveo 
in  payment,  if  not  negotiable  in  form,  949. 

vendor  may  bring  an  action  on  the  lost  bill,  949. 

vendor's  duty  when  he  has  received  bill  as  collateral  security  for  the  prioe^ 
950. 

on  dishonor  of  bill  taken  in  payment,  vendor  may  retain  goods  undelivered^ 
990. 

vendor's  responsibility  if  he  do  so,  990,  991. 

where  buyer  gave  vendor,  instead  of  cash,  the  latter's  own  dishonored  note^ 
950. 

vendor  not  bound  to  receive  payment  in  anything  but  mon^,  950. 

where  it  is  agreed  that  buyer  is  not  to  be  responsible  on  the  hUls  given  in 
payment,  950. 

where  forged  securities,  or  securities  known  by  the  buyer  to  be  worthless 
are  given  in  payment,  951. 

forged  paper  must  be  promptly  returned,  951. 
I  payment  in  genuine  but  worthless  paper,  951. 

such  payment  releases  no  previous  liability,  951. 

otherwise  where  the  person  receiving  it  gets  what  he  bargained  for,  951. 

where  the  sale  is  **  for  bills  "  or  **  for  approved  bills^"  952. 

.qware — whether  at  common  law  debtor  is  discharged  by  payment  mads  by  a 
stranger,  969. 
BaiymeiU  to  AgejiUf  952.    See  Principal  and  Aobnt. 

who  are  agents  to  receive  payment,  952. 

agents  entrusted  with  the  goods,  953. 

not  entrusted  with  the  goods,  953. 
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buyer  from  agent,  cannot  paj  principal  so  as  to  defeat  agenlfs  lien,  WL 
payment  to  agents,  must  be  in  money,  in  the  osnsl  ooone  of  bnolnMi, 

955. 
dd  credere  commission  does  not  change  agent's  authority  in  this  respeoli 

957. 
payment  by  discharging  agent's  priyate  debt  does  not  Und  prinoipftl, 

956. 
agent  to  reoeiye  payment  cannot  release,  assign  or  exohang^  seoorityp 

956. 
payment  by  an  agent,  956. 
ratification,  956. 

auctioneer  cannot  receive  acceptance  as  cash,  957. 
amnbUf  otherwise  as  to  check,  957. 

set-off  against  agent  in  possession  representing  himself  as  owneTi  958. 
appropriation  of  payments,  959.    See  Affrofbiation. 
in  America,  the  common  law  rule  reversed  in  some  of  the  states,  and  pay- 
ment by  bill  or  note  is  prima  faeie  absolute,  965,  966. 
but  the  rule  in  New  York  is  the  same  as  in  England,  967. 
In  France,  where  an  unqualified  receipt  is  given  for  payment,  there  is  a  con- 
flict in  the  decisions  whether  the  payment  is  absolute  or  conditional,  967. 
hot  in  the  absence  of  an  unreserved  and  unconditional  receipt,  the  buyer's 

obligation  to  pay  the  price  remains,  967. 
by  the  civil  law  at  Bome,  where  the  sum  due  was  fixed,  and  the  date  ot 

payment  specified,  the  debtor's  duty  was  to  pay  without  demand,  968. 
but  in  all  other  cases  a  demand  was  necessary,  968. 

payment  by  a  stranger  sufficed  to  dischaige  the  debtor  by  the  civil  law,  969. 
aceepHkUiiOt  or  fictitious  payment  and  receipt  at  Bome,  970. 

PENSION, 
sale  of,  510. 

See  Illeoalitt. 

PEBFOBMANGE  OP  THE  CONTBAOT. 

See  Goin>ITION»— WABBlJrTY--I>BIJYaBT^  A00KFTAVC»--PATiaBHT  AVD 
TElitDBB. 

PEBISHABLE  GOODS, 

sale  of,  under  order  of  court. 

See  Order  LII.,  r.  8^  and  Bartholemew  v.  Freeman,  8  C.  P.  D.  816. 

PICTUBE, 

fraud  on  sale  of,  681. 

warranty  on  sale  o(  that  it  is  a  genuine  work,  815. 

PLEDGE— &e  Pawn. 

distinguished  from  sale,  8. 

POSSESSION, 

effect  of  possession  of  goods  in  conferring  power  to  sell,  24,  et  seg.,  405-421. 
of  documents  of  title  under  Factors'  Act,  24,  et  seg.,  1086,  et  aeq. 
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POST, 

asBeat  hj  oorreepoadence  throagh,  64. 

letter  of  acoeptanoe  lost  or  delayed  in  transmiiwion  bj,  65. 

payment  made  by,  928,  924. 

FBICE, 

most  be  money,  paid  or  promised,  8,  88. 

mistake  as  to»  78,  529. 

where  no  prioe  fixed,  reasonable  price  implied,  102. 

what  ia  meant  by  a  reasonable  price,  108. 

market  value,  103. 

where  price  is  to  be  fixed  by  valuera,  104. 

if  they  n^lect  or  refbse  to  fix  price,  theie  is  no  contract,  if  agreement  m 
tory,  104. 

eren  as  against  the  party  who  prevents  the  valuation,  104. 

but  if  the  buyer  has  received  the  goods,  and  prevented  valuation,  he  mnst  pay 
value  estimated  by  jury,  104. 

valuation  is  not  arbitration,  and  the  Common  Law  Procedure  Aoi  relative  to 
arbitration  does  not  apply,  105. 

valuers  responsible  for  defiiolt,  if  employed  for  reward,  106. 

civil  law — no  sale  without  eartam  price,  106. 

where  valuation  agreed  on,  106. 

French  law,  107. 

price  of  £10,  under  statute  of  firauds,  165. 

changed  into  "value''  by  Lord  Tenterden's  Act,  118. 
of  £10  where  several  articles  are  sold  together,  155. 
where  there  is  an  auction  sale  of  several  lots,  156. 

where  it  is  uncertain  what  the  price  or  value  will  be,  157.. 

where  there  is  one  prioe  for  several  considerations,  157. 

must  he  stated  in  the  memorandum,  under  17th  section  of  statute  of  fraudsi  if 
fixed  by  the  parties,  270,  271. 

but  memorandum  will  suffice,  if  no  price  be  fixed,  because  law  implies  reasona- 
ble prioe  where  none  is  fixed,  271.    See  Payment. 

is  payable  as  soon  as  property  passes  at  common  law,  327,  828. 

even  if  goods  are  destroyed  before  delivery,  880-383^  360,  861,  400. 

and  is  due  even  if  property  does  not  pass  to  buyer,  and  the  goods  are  destroyed 
before  delivery,  in  cases  where  buyer  assumes  the  risk  of  delivery,  868. 

PRINOIPAL  AND  AGENT, 
1.  Under  the  General  Law, 

agenf  8  authority  not  revoked  till  he  is  apprised  of  revocation,  92. 

death  of  principal,  efiect  of,  92  (m),  957. 

agent  signing  his  own  name  not  allowed  to  give  parol  proof  that  he  did  not 

bind  himself  personally,  235,  252,  255,  256. 
but  may  prove  that  writing  was  so  drawn  by  mistake  as  to  make  him  liable 

contrary  to  express  agreement,  236. 
efiect  of  acceptance  of  contract  signed  by  an  agent  known  to  be  such,  253. 
is  an  agent  dealing  for  a  foreign  principal  personally  liable,  253. 
principal  bound  even  when  agent  contracts  in  his  own  name,  252,  255. 
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FRINGIPAL  AND  AGENT,  {wntmued,) 

agents  signing  for  principals  not  named  may  be  made  personally  responsible 

on  proof  of  usage  to  that  effect,  256,  267. 
usage  which  tends  to  alter  the  intrinsic  character  of  the  contract^  not  binding 

on  a  principal  who,  ignorant  of  its  existence,  employs  a  broker  on  a 

market  where  it  prevails,  257,  258. 
when  agent  may  sue  or  be  sued  personally,  258-266. 
agent  contracting  as  such  cannot  sue  on  the  contract  unless  he  has  a  special 

interest  in  the  goods,  258. 
and  cannot  *be  sued  unless  credit  was  expressly  giyen  to  him,  258. 
an  agent  contracting  warrants  his  aathority,  259. 
but  not  where  the  other  party  knows  the  authority,  259. 
what  words  sufficiently  express  the  fact  of  agency,  259,  260. 
agent  for  non-existent  principal  personally  bound,  266,  267. 
and  there  can  be  no  ratification  in  such  case  when  principal  comes  into  ezJa- 

tence,  266,  267. 
liability  of  principal  for  agents  deceit,  608-618. 

oommission  agent,  his  duties  and  responsibilities  in  fulfilling  orders  for  pur- 
chase, 770-776. 
agent  protected  if  he  bona  fide  adopts  one  of  two  admissible  constructions  of 

an  ambiguous  order  of  his  principal,  776. 
agent's  authority  to  give  warranty  in  sales,  824-828. 
evidence  not  admissible  that  general  agent  for  sale  had  private  instruotioni 

not  to  warrant,  828. 
who  are  agents  to  receive  parent,  952, 953.    See  Payment. 
agents  entrusted  with  the  goods,  953. 
^    agents  not  entrusted  with  the  goods,  953. 
payment  to  agent  must  be  in  money,  955. 

payment  by  discharging  agenf  s  private  debt  is  a  fraud  on  principal,  956. 
agency  to  receive  payment  does  not  include  power  to  assign,  release* or 

exchange  security,  956. 
payment  by  an  agent,  956. 
ratification,  956. 

death  of  the  principal  revokes  the  agency,  957. 
agent  in  possession,  representing  himself  as  owner,  958. 
agent  receiving  payments  for  two  principals,  964. 
S.  Under  StaluU  of  Frauds. 

agent  to  sign  must  be  a  third  person,  not  one  of  the  parties^  290. 
agency  must  be  proved  by  parol,  289. 

may  be  shown  by  subsequent  ratification,  289,  291. 
what  evidence  sufficient,  290,  et  aeq. 
aoGtioneer  is  agent  for  both  parties  at  a  public  sale  for  signing  the  note,  294. 

See  AT7CTI0NSER. 

but  of  vendor  alone  at  private  sale,  295. 

and  his  agency  for  purchaser  at  public  sale  may  be  disproved,  295. 
his  agency  for  purchaser  only  begins  when  the  goods  are  knocked 
down  to  the  purchaser,  296. 
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BBINCIPAL  AND  AGENT,  {eontimML) 
and  ends  with  the  sale,  296. 

his  clerk  is  not,  ander  ordinary  ciicomstanoes,  the  pordiaset^s 
296,297. 
bnt  where  the  clerk  is  openly  entering  snooesBfnl  bids  at  the  time  of  salet 

his  anthority  to  sign  for  the  parchaser  is  sufficient,  297. 
derk  of  telegraph  company  agent  for  aender  of  dispatch  to  sign  his  name, 

when,  297. 
signature  must  be  that  of  agent  gua  agent,  and  not  ss  a  witneai,  297. 
brokers  are  agents  of  both  parties  to  sign  under  the  statute^  S98.    As 

BbOKBBS— BOUQHT  AND  S0IJ>  NOIK. 

broker's  clerk  as  agent,  820. 

FBOPEBTT  IN  Q00D8, 

absolute  or  general ;  and  special,  2,  8. 

passes  by  gift,  5. 

deliyery  and  acceptance  essential  to  valid  gift,  5. 

aooeptance  by  infimt  or  lunatic  of  beneficial  gift  presumed^  6. 

passes  to  the  buyer  in  a  baigain  and  sale,  not  in  an  ezeootoiy  sgi  •mimiijI,  SU, 

826-828. 
not  yet  in  existence,  does  not  pass  by  bargain  and  sale,  96. 
does  not  pass  where  goods  are  not  specific,  828,  828. 
where  goods  are  part  of  a  specific  mass,  328. 
question  of  intention  whether  property  passes  or  not^  822. 
passes,  where  the  contract  is  for  the  sale  of  specific  chattels  unconditionally,  8ii. 

ancient  common  law  rules,  826,  327. 

modem  rules  the%ame,  with  one  exception,  827. 

the  consideration  for  a  sale  is  the  promise  to  pay,  not  the  actual  payment^  827. 

where  a  specific  chattel  is  appropriated  to  yendee,  property  passes  imme- 
diately, 328,  329. 
Ajobioah  Dboibions,  329. 
BuTXB^s  Risk,  333. 

the  agreement  without  payment  or  deliyery  casts  on  the  buyer  the  risk  ol 
loss,  330. 
BnrBor  ot  Seller's  Aobebmbnt  to  DELiyBBf  333. 

the  buyer  must  come  and  take  the  property,  333. 

but  if  the  seller  is  to  deliyer,  the  property  passes  on  deliyery,  884. 

decisions  illustrating  this  rule,  334,  et  teq. 

the  property  passes  before  deliyery,  if  such  is  the  intent,  886. 

such  intent  inferred  from  circumstances,  836. 

decisions  illustrating,  336,  et  8eq, 

goods  in  possession  of  a  third  person,  888. 
BivBOT  ov  Payment  in  Pasbino  Pbofebtt,  888. 

the  seller's  lien,  838. 

seller's  right  to  rescind  for  non-payment,  339. 

the  seller  may  elect  to  keep  the  property  as  his  own  on  dsAuiiIt  of 
unless  he  has  waiyed  the  right,  339. 

in  America,  fraud  not  essential  to  this  right  to  rescind,  889. 
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Federal  deciuonB,  340. 
PenDSjlyania  decisions,  840. 
New  York  dedsioDS,  841. 
MasBachusetts  dedsioiis,  848. 
Maine  decisions,  348. 
Ohio  decisions,  344. 
Wisconsin  decisions,  844. 
New  Hampshire  decisions,  846 
Sonth  Garolina  decisions,  840. 
CUifomia  decisions,  846. 
Missoari  decisions,  347. 
Illinois  decisions,  347. 
New  Jersey  decisions,  348. 
Vermont  decisions,  349. 
waiyer  of  payment  by  deliyeiy,  849-368. 
waiver  by  giving  credit,  368. 
express  reservation  of  title  on  deliyery,  868. 
lights  of  a  bona  fide  purchaser  from  one  in  pmwoerinn,  vrndn  a  oondltfond 

delivery,  854. 
New  York  rule  criticised,  365. 

in  niinois  and  Pennsylvania  bona  fids  parehasen  proteofeed,  86d. 
in  most  of  the  states  the  purchaser  gels  only  his  vendor's  rightly  850. 
effect  of  chattel  mortgage  acts,  367. 
OoHJirnoNAif  8atiEr. 

where  the  specific  chattel  is  sold  conditionally,  three  roles^  869. 

1st,  where  vendor  is  to  do  anything  to  goodff  to  pot  them  in  a  del&finiH 

ble  shape^  property  does  not  pass,  869. 
Sd,  where  goods  are  to  be  weighed,  measured,  or  tested,  property  do«i 

not  pass  till  this  is  done,  359. 
8d,  property  does  not  pass  even  where  goods  have  been  actually  delir* 
ered  to  the  buyer,  if  he  is  bound  to  a  condition  by  the  contract  and 
&il  to  perform  it,  359,  376. 
where  the  goods  are  to  be  measured  by  the  buyer  for  his  own  satiifiMtioa 

only,  the  property  passes  before  measurement,  362. 
bat  buyer  may  be  liable  for  the  price  even  where  property  does  not  paaSp  if 

he  assumes  risk  of  delivery,  363. 
but  in  such  a  case  the  intention  of  the  parties  must  be  dear,  364. 
does  not  pass  till  delivery,  in  goods  sold  to  be  paid  for  on  delivery  at  a  pai^ 

ticular  place,  365.  , 

passes,  if  something  remain  to  be  done  by  the  vendor  afier  delivery,  866w 
passes  where  goods  are  put  in  buyer's  packages,  366. 
or  if  something  remains  to  be  done  by  the  buyer,  not  by  the  vendor,  866. 
does  not  pass  in  an  unfinished  or  incomplete  chattel,  368. 
unless  an  express  intention  to  that  effect  be  shown,  368. 
where  ship  is  to  be  paid  for  by  installments  during  progress  of  the  wore  ol 
buUding,  370-375. 


1288  INDEX. 

The  references  ere  to  the  peges,  includini^  notes. 

PBOPEBTY  IN  GOODS,  (wntinued.) 

same  mU  does  not  apply  in  a  contract  for  work  and  materiali  to  bo 

plied,  872. 
where  materials  are  provided  for  completing  unfinished  diattel,  wImd 

property  pass,  878-^5. 
does  not  pass  under  an  agreement  for  hire  and  oonditJenal  ialo  until  oil 

stallments  of  price  are  paid,  876,  877. 
installment  sales  or  leases,  877. 
American  dedsions  on  the  subject,  878. 
whether  property  passes  is  a  question  of  intentioD  mnng  oo  the 

tation  of  the  entire  contract  in  each  case,  882. 
Aiffr.RroAw  dbcisionb.    Fibst  Rttle,  ooKDrnovAii  SAXja^  888b 
Lord  Blackburn's  first  rule  generally  approved,  888. 
decisions  under  first  rule,  888-889. 
f^alss  *'  to  arrive,''  886. 
unfinished  chattels,  387. 
AMBKioiJi  DBOisiONS.    Sboond  Buijb,  390. 
Tills  rule  little  esteemed  in  America,  890. 
Delivery  passes  the  property,  though  the  goods  not  w«i|^Md  And 

until  afterward,  892-896. 
AxBKiOAjr  DB0IBION8.    Thhu)  Bulb^  896. 

Agreements  reserving  property  in  goods  deUvorad  until  payiMoti  aio  falli 

between  the  parties,  896-898. 
the  buyer's  interest  may  be  sold,  898. 
the  seller's  interest  may  be  sold,  899. 
the  natural  increase  follows  the  title^  899. 
the  risk  of  loss  remains  with  the  seller  retaining  ownenhq^  40Ql 
lioense  to  retake  property  on  de&olt^  400. 
forfeiture  of  partial  payment  by  defiuilti  400-404. 
waiver  of  the  forfeiture,  404. 

AKBBIOAH  DatOBIOlilS.     ThIBD  BuIiB.      BxOHIS  or  PDSOKAaM  AMD 

IIOB0,  405. 
Bights  of  a  bona  fdt  porohaser  or  creditor  of  bayer  in  paassnion 

conditional  sale^  405. 
decisions  sustaining  the  seller's  title  i 
New  York,  405. 
Massachusetts,  406. 
Missouri,  406. 
Iowa,  407. 

Indiana,  407.  • 

Connecticut,  407. 
Vermont,  408. 
New  Jersey,  408. 
Ohio,  408. 

most  of  the  other  states  accord,  409. 
Ontario,  410. 

Pennsylvania  rule  peeuliar,  410. 
Alabama  follows  Pennsylvania,  412. 
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in  what  ctaes  seller  may  be  estopped  from  claiming  title,  412-414. 
estoppel  protects  purchasers^  not  creditors,  414. 

dedsions  that  conditional  sales  are  yoid'  si  to  creditors  or  pnirhssers  with- 
oat  notice,  416. 
Illinois,  415. 
Federal  courts,  410. 
Kentucky,  417. 
Pennsjlyania,  418. 
Alabama,  419. 
North  Carolina,  419. 
South  Carolina,  419. 
New  York  decisions  conflicting,  420. 
Effect  of  recording  acts,  420,  421. 
flaxa  OF  Gbattel  not  Spxgifio. 

where  the  chattel  is  not  specific,  the  contract  is  ezecatory,  snd  properlj  dosi 
not  pass,  422-425. 
whether  giving  of  earnest  alters  property,  426. 
submitted  that  it  does  not,  427. 
American  dedsionB  as  to  sale  of  chattels  not  speciflo^  428. 
where  the  property  sold  is  part  of  a  specific  mass,  428. 
where  the  mass  is  uniform  title  passes  before  sepsration,  429. 
where  the  mass  is  made  up  of  units  of  unequal  quality,  title  will  not 

pass  until  separation,  429. 
decisions  accord  with  the  rule  in  England,  stated,  429-482. 
decisions  that  title  may  pass  before  separation,  stated,  482-440. 
ItrxNT  Appbofbiation. 
iabsequent  appropriation  converts  executory  sgreement  into  bargain  sal 
sale,  441. 
where  vendor  alone  is  to  make  appropriation,  442,  466. 
rale  as  to  determination  of  election,  442. 
point  of  time  at  which  property  passes,  448. 

where  goods  are  deliver^  to  carrier  by  order  of  the  porohaser,  448,  41(6. 
where  vendor  pays  for  the  carriage,  444. 
oonditional  appropriation,  44^-460. 
Tender's  election  must  conform  to  contract,  469. 
Tender  cannot  elect  mpre  than  contract  requires  and  leave  bnyer  to  se- 
lect, 459. 
Tender  mny  make  subsequent  appropriation  within  the  contract  time 
when  the  buyer  has  rejected  the  first  goods  appropriated  as  not  in  •» 
oordance  with  contract,  460. 
of  chattel,  to  be  manufactured,  461. 
American  decisions  as  to  subsequent  appropriation,  468. 
appropridtion  by  act  of  buyer,  464 
by  act  of  a  third  person,  464. 
by  act  of  the  seller,  465. 
by  delivery  to  a  carrier,  466. 
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delivery  to  the  carrier  most  be  complete^  469. 

consignment  to  a  creditor  of  goods  not  ordered,  470. 

nnaathorised  delirery  to  a  carrier,  471. 

misdirection,  471. 

notice  of  consignment  may  be  eeeential  to  chaige  bay«E;  47S» 

property  will  not  pass  where  goods  not  according  to  cootraoli  47!^ 
or  where  more  is  appropriated  than  contract  requLrei^  474* 
where  leee,  unlets  buyer  accepts,  476. 

acceptance  of  chattel  made  to  order,  476. 

property  pauses  without  acceptance^  476. 

but  some  decisions  alUer  like  the  English  authorities,  47S. 

property  does  not  pass  to  chattel  not  properly  made,  478. 
reservation  of  the  jw  digponendi,  480.    See  Jus  BiSFOimmi. 
property  in  goods  did  not  pass  by  sale  nnder  the  andenl  civil  laW| 
but  the  French  law  and  modem  dvil  law  differ  on  this  pointi  6M^  si 

PROPOSAL— &6  Ambrt. 

PE0SPECTU8, 

books  or  maps  sold  according  to^  808. 

of  company,  fraudulent  statements  in,  618.    Set  Fbauik 

PBOVISIONS^ 

esses  of  sales  o(  876-879. 

PUBLIC  POLICY, 
sales  against,  689. 

PUFFEB, 

employment  of,  at  sale  by  auction,  684»  628. 

See  AuonoN  axd  AuonoNEEBS— ahd  Fbajjd, 

PUBGHASEB  IN  QOOD  FAITH— ^  Boha  Fcdb  PuMnuOB. 

QUALITY,  WAERANTY  OF—As  Wakeahtt. 
QUASI-OONTBAGTS-iSbe  QrviL  Law. 

BATIFICATION— &e  P&nroiPAL  and  Aoeht— Ihfajit. 

SEASONABLE  TIME-^Sm  Timb. 

RECEIPT,  ACTUAL,  UNDER  STATUTE  OF  FRAUDS^ 

where  goods  were  previously  in  possession  of  buyer,  receipt  is  profWi  Ij 

inconsistent  with  his  quality  of  bailee  for  vendor,  190. 
where  goods  in  possession  of  a  bailee  of  vendor,  receipt  efibded  when 

vendee  and  bailee  agree  together  that  the  latter  shall  hold  the  goods  iir  Hm 

vendee,  191. 
baUee  may  assent  in  advance  to  hold  for  any  person  who  may  buy,  19S. 
where  goods  are  on  premises  of  third  person  not  bailee  for  vendor,  194 
where  goods  are  on  land  of  vendor's  tenant,  194. 
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where  goods  are  in  poflseesion  of  vendor,  196. 
deliverj  to  common  carrier,  196. 

eirrier  is  agent  to  receive  bat  not  to  accept  for  bajSTi  196. 
vendor  may  become  bailee  for  pnrchaaer,  196. 
mere  words  cannot  constitute  the  seller  bailee  for  the  hajmtp  lfl7« 
whether  vendor  has  lost  his  lien,  a  good  test  of  aotoal  rsceipl  hj  hajm^  Mf 
202. 

RECEIPT,  FOR  MONET  PAID, 

was  debtor  entitled  to  demsnd  it,  at  oommon  law,  987. 
is  now  entitled  by  statnte^  9S7. 

REFUSAL,  GIVING  THE, 
is  a  mere  offer,  60. 
may  be  withdrawn  if  without  consideration,  60. 

REGRATING,  690. 

REJECTION— Slw  iNSPEOfnoN. 
for  breach  of  warranty,  646-661. 
notice  of,  after  trial,  798. 
of  goods  found  not  equal  to  sample,  buyer's  dnty  on,  864-668. 

REMEDIES  FOR  BREACH  OF  CONTRACT 

Or  THE  VSHDOB. 

Penonal  Aetiom,  971.    See  AonoH& 
thegoode — 

general  principles,  986. 

where  goods  have  reached  actual  posMinon  of  boyer,  all  nmedlss 
against  them  are  gone^  986. 

if  they  have  been  put  in  transit  the  right  of  the  vendor  ii  known  as 
that  of  stoppage  in  traneUUf  986. 

unpaid  vendor  has  at  least  a  lien  on  the  goods  while  they  mnain  in  his 
possession,  986. 

but  what  are  his  rights  if  he  has  waived  his  lien  and  vendor  has  be- 
come insolvent,  986. 

or  if  the  term  of  credit  has  ended,  and  vendor  is  in  deliinlt  withool 
having  become  hisolvent,  986. 

meaning  of  the  word  "  delivery  "  in  this  connection,  987. 

peculiar  law  of  unpaid  vendors,  987. 

nature  and  extent  of  the  claim,  as  expounded  in  Bloxam  e.  Sanden 
987,  988. 

and  other  cases,  988,  et  eeq, 

unpaid  vendor  does  not  lose  his  claim  on  the  goods  by  sgreeing  to  hold 
Uiem  as  bailee  of  the  buyer,  989. 

his  right  may  continue  to  exist  by  special  contract  after  actual  pot- 
session  taken  by  the  buyer,  990. 

where  hills  given  to  vendor  have  been  dishonored,  he  may  retain  goods 
nndelivered,  990. 
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and  will  be'reBponsible  only  for  difTerecce  between  market 

contract  price,  990. 
and  for  nominal  damages  if  there  be  no  difforence,  991. 
and  this  whether  the  sale  be  of  specific  goods  or  of  goods  to  be 

plied,  991. 
vendor's  lien  exists  though  he  is  warehooseman  for  the  porchaser,  992* 
rights  of  unpaid  seller  in  possession  where  bi:^er  becomes  insolTent, 

998. 
but  unpaid  Tender  may  be  estopped  from  contesting  rights  of  sab- 
vendee,  994. 
if  he  sssent  to  the  subsale,  994. 
but  not  otherwise,  996. 

right  of  unpaid  seller  in  possession  against  subvendee,  996. 
effect  of  delivery  order,  997-1000. 
effect  of  wharfinger's  certificate,  1001. 

and  of  *'  undertakings  "  of  a  form  not  known  to  merchants,  1002. 
vendor  may  even  estop  himself  from  denying  that  the  ptypeiij  nam 

ever  passed  to  his  vendee^  1000. 
if  he  sssent  to  sale  to  sub-vendee,  1001. 

vendor  estopped  from  setting  up  lien  where  he  hss^ianied  doom 
which  are,  by  the  custom  of  trade  and  by  intentieo  of 
negotiable,  1003. 
effect  of  Factors'  Ad,  1877, 1004.« 
propositions  deduced  from  the  authorities^  1004. 
8m  BuAXB— LiBN— Stoppagb  ih  Tbajtsitu. 
Ov  THJi  BuTBB.    B^ore  Boaaeation,    See  Ayoioahos. 
Where  the  eontractia  exeeiUorif — 

only  remedy  is  personal  action  for  breach,  1119. 

the  buyer  must  offer  to  pay  before  he  can  sue  unless  payment 

waived,  1119. 
if  price  paid,  buyer  may  sue  to  recover  it  back  on  sellei's  defiwilti  1119. 
if  goods  deliverable  on  request  buyer  must  prove  requert  belbve  ni^ 

1187. 
what  damages  buyer  may  recover,  1120. 
market  price  at  time  of  delivery,  1120. 
market  price  at  place  of  delivery,  1121. 
damages  general  or  special,  1121, 1122^  1128. 
special  damages  must  be  alleged  in  statement  of  dmimi  1122. 
rule  in  Hadley  v.  Bazendale,  1122. 
rule  not  universally  true,  1124. 

where  vendor  by  his  own  conduct  enhanoss  the  damages,  1124. 
where  postponement  of  delivery  takes  place  at  request  of  either  pcrtgr* 

1125. 
rules  for  measure  of  damages  in  snch  cases,  1126. 
probable  profits  of  a  voyage  as  damages  for  non-delivery  ef  a  shlp^ 
1127. 
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yendor  always  responsible  for  sach  damages  as  result  from  buyer's 

being  deprived  of  ordinary  use  of  the  chattel,  1128. 
parol  .evidence  9ot  allowed  where  sale  is  in  writing  to  show  special 

terms  by  way  of  enhancing  damages,  1128. 
recent  decisioas  as  to  rule  in  Hadley  v.  Baxendale,  in  respect  of  meas- 
ure of  damages,  1128-1131. 
where  damages  given  for  loss  of  marketf  1129  (x). 
general  rule  of  damages  not  applicable  where  there  is  no  market  for 

the  goods,  1131, 1182. 
loss  of  profits  on  subsale,  1132. 

where  there  is  no  market  for  goods,  buyer  may  procure  substitute^  1184. 
rales  where  goods  are  bought  for  resale  and  there  is  no  market  for  their 

purchase,  1185, 1136. 
the  buyer  cannot  recover  damages  willfully  or  needlessly  incurred  by 

him,  1136. 
where  no  damages  proved,  nominal  damages  recoverable,  1188. 
damages  in  contracts  for  future  delivery  by  installmeDta^  1188-114Q. 
American  decisions,  special  damages,  1141-1148. 
Wktte  the  pn^periy  haapasaed — 

buyer,  at  common  law,  had  no  remedy  but  action  for  damages,  1148. 
but  equity  would  sometimes  enforce  specific  performance^  1148. 
*  specific  performance  allowed  at  law  by  Mercantile  Law  Amendment 

Act,  1144. 
buyer  may  maintain  trover,  1144. 
rule  of  damages  in  such  case,  1131, 1144. . 

buyer  may  refuse  goods  ofiered  if  not  of  the  description  bought^  1145. 
in  America  he  may  accept  and  recover  damages  as  on  a  warranty,  1145. 
buyer  cannot  reject  for  defect  in  quality,  1145. 
but  in  some  of  the  states  bu'yer  may  avoid  for  breach  of  warranty,  546, 

1145, 1146,  et  8eq. 
esse  where  buyer  was  held  bound  to  accept  goods  not  equal  to  warranty 

in  an  executory  contract,  1146. 
remarks  on  it,  1147, 1148. 
Jffier  reeeiving  posaeasUm — 

breach  of  warranty  of  title,  829, 1150. 

breach  of  warranty  of  quality,  854-858, 1151. 

first  remedy,  right  to  reject  the  goods,  1151, 1152. 

second  remedy,  right  to  damages  after  accepting  them,  1151, 1158. 

third  remedy,  right  to  counter-claim  in  the  vendor's  action  for  the  price, 

1151, 1153-1156. 
buyer  formerly  obliged  to  bring  cross-action  for  special  damages,  1155. 
effect  of  Judicature  Act,  1155. 
buyer  may  avail  himself  of  breach  of  warranty  for  action  or  defence^ 

without  returning  the  goods  or  giving  notice  to  vendor,  1156. 
*   must  return  a  chattel  as  soon  as  defect  is  discovered,  if  vendor  has 

agreed  to  take  it  back  in  case  it  is  faulty,  1157. 
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but  in  iLmerica  maj  keep  the  chattel  and  rely  on  the  wanantj,  1167* 
Bale  does  not  become  absolute  by  death  of  or  accident  to  the  thing  soli 

during  time  limited  for  return,  1157. 
buyer  loses  no  remedy,  except  the  right  to  retain  the  good%  bj  aooepi- 

ing  them,  although  inferior  to  warranty,  1158. 
breach  of  warranty  in  defence  to  a  note  for  the  prioe^  1109. 
measure  of  damages  on  breach  of  warranty,  1169, 1180. 
may  include  costs  of  defence  against  subyendee  in  some  cmh^  1161. 
or  special  damages  claimed  by  subvendee^  1161. 
or  aggrayated  damages  in  case  of  frauds,  1162. 
under  Sale  of  Food  and  Drugs  Act  buyer  may  reooTcr  amount  of  penalty 

and  costs  paid  on  conviction  under  the  act,  1161. 
or  damages  for  personal  injury  from  use  of  goods  of  deleteriooi  qnali^, 

9ed  qware,  1163. 

BBPRE8ENTATI0N, 

fraudulent  or  not,  555,  596,  elteq.    Ste  FaAUD. 

as  distinguished  from  condition  and  warranty,  786,  «f  stgii,  806^  809«    8m  Oohdi- 

TI0N8. 

defined,  786. 

not  an  integral  part  of  the  contract,  786. 

when  a  false  representation  becomes  a  fraud,  786. 

when  it  amounts  to  warranty,  811,  812,  842. 

See  WaBRAIITT — MlSREPRESBNTATIOir. 

RESALE, 

may  vendor  resell  if  buyer  continues  in  default^  1008L 

law  as  stated  in  Blackburn  on  Sales,  1008. 

review  of  authorities,  1009,  et  wq 

right  cannot  exist  after  tender  of  price^  1009. 

or  before  buyer's  default,  1009. 

buyer  in  default  cannot  maintain  trover,  1011. 

a  resale  in  pursuance  of  a  right  expressly  reserved,  rescinds  original  oontnal 

1012. 
buyer  is  in  dwriori  oami  when  he  has  consented  to  a  resale  in  case  of  defiuil^  by 

the  terms  of  his  purchase,  1013. 
modem  cases  decide  that  vendor  has  no  right  of  resale  on  buyei's  default^  1018. 
and  is  always  liable  for  nominal  damages  if  he  resells,  1018. 
American  law  different,  1013. 

where  vendor  tortiously  retakes  possession  after  delivery,  legal  eflbd^  1014-1018. 
where  vendor  tortiously  resells  before  delivery,  1016. 
sununary  of  the  rules  of  law  relative  to  resales  by  vendors,  1019. 
title  of  second  purchaser  on,  1028. 
American  dedsions  upon  right  of  resale,  1020-1023. 
the  right  generally  sustained,  1020. 

the  vendor  may  resell  as  agent  for  tlie  buyer  in  default,  1021. 
the  resale  must  be  made  witliin  a  reasonable  time  after  default,  1021.     . 
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jiVRk  r.TC,  {continued,) 

and  most  be  shown  to  have  been  fair,  1021. 

notice  to  the  buyer  of  time  and  place  of  resale  is  not  necessary,  1022. 

the  goods  should  be  sold  at  priyate  sale  if  that  is  the  usual  and  best  manner, 

1022,1023. 
notice  to  the  buyer  that  the  vendor  will  resell  is  necoasary,  1028. 

BBBdSSION— &e  AvoiDAHaB  ow  thb  GoimuofT. 
Fob  Defaui/t  of  Payment. 

not  recognised  in  England,  081,  082. 

but  in  America  the  seller  may  rescind  for  default  of  payment  if  he  retains 

possession,  889,  et  9$q. 
and  so  where  he  delivers  possession  in  expectation  of  immediate  payment, 
889,  et  9eq, 
F(XB  MlBTAKB  ABD  FAILUBB  OB  GOBBIDBBATIOB. 

avoidance  for  mistake,  528-688.    See  Mibtakb. 

avoidance  for  failure  of  consideration,  588^646. 
F&  Bbbaoh  OB  Wabbabtt. 

in  England  no  avoidance  for  this  canse^  538, 1145. 

most  American  courts  concur,  546,  547. 

but  in  Massachusetts  and  several  other  states  the  boyer  may  rescind  for 
breach  of  warranty,  548-551. 
Fob  Fbaud,  552.    See  Fbaud. 
Fob  IiiLBSAUTT,  679.    See  Iluboautt. 

the  bankruptcy  of  the  buyer  does  not  rescind  the  contract,  974^  988. 

and  the  trustee  may  claim  the  goods  on  tender  of  the  price,  974,  988. 

a  resale  in  accordance  with  right  expressly  reserved  resoinds  the  sale,  1012« 

vendor's  tortious  resale  cannot  be  treated  by  the  buyer  as  a  redssion,  even 
if  boyer  not  in  default,  1014. 

buyer  cannot  rescind  for  breach  of  warranty  of  qnality,  1145. 

SESEBVATION  OF  THE  JUS  DISFONENDI,  480. 

iSm  Jus  DiBFOMBNDI. 

RESTBAINT  OF  TBADE,  695-705. 
SeelLLsaAUTY, 

EBTBACTATION, 

See  AasBMT. 

BIGHT  AND  BEMEDIES  FOB  BBEACH  OF  OONTBAOT 

Sw  Behedibb. 

BISE~£N0e  Pbopeett  ib  Gk)0D8. 

when  property  vests  in  buyer  by  contract,  goods  are  immediately  at  hia  risk 

828,  330-383,  400,  921. 
buyer  may  assame,  before  property  vests  in  him,  if  intention  to  do  so  clear, 

866,  364. 
and  property  are  presumed  to  go  together,  880,  864,  400. 
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BALE, 

ddinition  o^  1,  2. 

elements  of  contract  o^  1-3. 

form  of  at  common  law,  4. 

contract  of,  exeoated  and  execatory,  4,  95,  96,  99,  821,  ei  mq. 

contract  o(  diatingniahed  from  gift,  3,  5. 

from  barter,  3,  6. 

from  bailment,  6-11. 

from  deposit,  6. 

from  pledge,  8. 

from  mortgage,  8. 

from  a  hiriog  of  sernces  upon  a  chattel,  9. 

from  a  hiring  with  privilege  of  pnrohaae^  10. 

from  oouBignment  to  aell,  8. 
implied  sales,  70. 
iUosory  sales,  74. 

Toid  for  uncertainty,  74.  ^ 

of  a  thing  which  has  ceased  to  exist,  94. 

of  a  thing  not  yet  ftxiflting  or  not  yet  reqoired  by  seller,  96,  el  mq. 
of  an  expectancy,  99. 

price  in  money  essential  to,  102.    8e»  pRiox. 
nnder  the  statute  of  frauds,  108-820.    8u  Siatutx  or  Fraitss. 
at  what  period  contract  of,  passes  property,  321-527.    8ei^  FBorvarr  nr  'Qoo98» 
myoidance  or  rescission  of,  339-349, 528-784.    See  RBSGiasiOH. 
performance  o^  735-970.  See  Conditioiib—Wabilaiity — Dsxjykbt— AoGSPT- 

ANOB — PaTXSNT  AKD   TeNDBB. 

remedies  for  breach  of,  971-1163.  See  AonoHS— Bbmbdobs— LiXB— Stoppaok 

nr  Tbansitu— Daxaobb— Bbbaijb— Bbboibbion. 
distinguished  from  bailment,  3. 
onder  order  of  court    See  Order  LII.,  r.  2,  and  Bartholemew  p,  FVeeman,  8  G» 

P.  D.  316. 
•or  return,"  7,  82,  794-798,* 
•all  fimlts"  with,  630,  800,  845,  871. 
•to  arrive^"  759,  et  eeq. 
•ss  it  stands,"  763. 
•to  be  shipped,"  767. 
•on  approval,"  74, 75,  791. 
•on  trial,"  7,  791-794. 
•of  a  cargo,"  770. 
•of  cargo  by  bill  of  lading,"  776.     See  Baboatw  abb  fliAxa— Exbootobt 

AoBBBMBNT— Ooin>rnoB»— CiyiL  Law— Pbopbbtt  nr  Qooss— Iixboait 

ITT. 

cross  sales,  779. 
according  to  prospectus,  808. 
•Vy  descripUon,"  799-808^  844. 
•by  sample,"  847,  etseg. 
at  auction. 

See  AuonoN. 
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SALE!  AND  RESALE, 

bargain  for,  whether  within  statute  of  frauds,  189. 

''SALE  OR  RETURN," 

distinguished  from  del  eredere  agency,  4,  794-797. 

goods  sent  on,  do  not  pass  on  buyer's  bankraptcy  under  reputed  ownership  daosc^ 

82  (k). 
nature  and  effect  of  bargain  for,  7,  794-797. 
of  a  horse  injured  or  dying  while  in  possession  of  buyer,  797. 

SAMPLE, 

wrong,  mistake  of  vendor  in  showing,  77,  850. 

may  be  accepted  as  part  of  the  bulk  to  satisfy  statute  of  franjls,  164-108. 

vendee's  taking  sample  at  carrier's  warehouse  at  end  of  transit,  defeats  right  of 

stoppage  in  transiiUf  166. 
sale  by,  involves  condition  that  buyer  shall  have  a  fair  opportunity  to  oompare 

bulk  with  sample,  790. 
implies  warranty  that  quality  of  bulk  is  equal  to  sample,  847. 
alf  sales  where  samples  are  shown  are  not  sales  by  sample,  848. 
examples  of  this,  848-^60.    See  Wabbantt  and  Rbmbdhs  of  thb  Burau 
where  samples  are  deceptive  by  reason  of  secret  defects,  851-864,  878^  874^  QlBk- 
di^rence  between  English  and  Scotch  law  in  sales  by  sample^  527. 
American  law,  847,  848,  859. 
average,  860. 

''SAY  ABOUT,"  such  a  quantity,  906. 

SCOTCH  LAW— &s  Civil  Law. 
effect  of  sale  under,  526. 
sale  by  sample  under,  527. 

SECURITIES^  NEGOTIABLE— /SSm  Nbgotiablb  SBonBiriiB. 

SEEDS,  SALES  OF, 

description  of  variety  imports  condition,  801. 
warranty  implied  that  they  answer  description,  844. 

SELLER,  who  may  sell,  12.    See  Pabtds. 

SEPARABLE  CONTRACT, 

illegality  of  one  part  of,  does  not  vitiate  whole  contract,  682,  688. 

SET-OFF, 

existence  of  buyer's  right  of,  evidence  that  contract  was  intended  to  be  a  perMmal 

one,  78,  et  aeq. 
in  account  stated,  same  as  payment,  925. 

payment  to  agent  by  setting  off  agent's  private  debt,  invalid,  955,  956. 
payment  by,  where  agent  in  possession  represents  himself  as  owner,  958,  9501 
and  counter-claim,  buyer's  remedy  by,  1019, 1020, 115&-1156, 1159. 

not  goods,  wares  or  merchandise  under  statute  of  frauds,  129. 

but  held  otherwise  in  America,  129, 180. 

purchase  of,  in  a  projected  company,  541.  \ 

4n 
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SHERIFF, 

eflbot  of  writ  in  his  hands,  14. 

hss  power  to  sell  goods  seised,  22. 

conTeys  a  good  title,  eyen  if  writ  be  sflerwards  set  adde^  S2^  98w 

otherwise  where  the  writ  is  illegal  on  its  hoe,  23. 

or  where  the  judgment  is  void  or  has  been  satisfied,  23. 

liability  for  seizure  of  goods  included  in  bill  of  sale,  676. 

SHIP, 

sale  o(  by  agent  to  bona  fide  purchaser  not  to  be  impeached  on  gionnd  of  dmA 
of  principal  before  the  date  of  sale,  92  (m). 

property  in,  when  it  vests  in  buyer  where  the  building  contract  provides  fcr 
price  being  pnld  by  installments  during  construction,  370,  381,  887,  el  sag. 

entire  contract  to  make  and  repair  machinery  for,  where  ship  lost  before  comple- 
tion, 372. 

shares  in,  transfer  of,  660. 

delivery  of,  when  at  sea  effected  by  delivery  of  the  grand  bill  of  sale^  911. 

SHIP-OWNER. 

presumed  to  retain  his  lien  while  freight  or  charges  unpaid,  1098. 
whether  under  any  duty  to  forward  notice  of  stoppage  m  traneUu,  1096. 
notio^  of  stoppage  may  be  given  to,  when  he  has  retained .  bill  of  lading  m 
security  for  unpaid  freight,  1097. 

8HIFS  MASTER— 5^0  Master  of  Ship. 

•*  SHIPPED,  TO  BE," 

within  a  certain  time,  meaning  of  term  in  contracts  of  sale,  767. 

SIQNATURE^under  statute  of  frauds, 

only  required  by  the  party  to  be  charged,  279. 

so  that  contract  is  valid  or  not  at  election  of  him  who  has  not  signed,  279. 

signature  not  confined  to  the  actual  subscription  of  his  name  by  the  paztj  to  hm 

charged,  280. 
mark  snfficient,  or  pen  held  while  another  signs  the  name,  280. 
description  instead  of  signature  insufficient,  280. 
Initials  sufficient^  if  intended  to  operate  as  a  signature  by  parly  who  writes  them, 

quoBrey  280,  281. 
may  be  in  print,  or  in  the  body  of  the  paper,  or  at  beginning  or  end,  282. 
if  not  in  usual  place,  it  is  a  question  for  the  jury  whether  signature  was  intended 
•  by  the  party  as  a  recognition  of  the  contract,  282,  et  eeq. 
'may  be  referred  from  signed  to  unsigned  paper,  but  not  the  reveise^  237,  287. 
signature  affixed  alio  irUuitit,  no  signature  within  the  statute,  gwBre,  287 
•  of  agents  duly  authorized  to  sign,  289. 
See  Principal  and  Agent. 

SILENCE, 

and  delay,  as  proof  of  acceptance  under  statute  of  frauds,  186. 
and  of  goods  delivered  under  contract,  910. 


I 
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SILENCE,  {wnHnued.) 

may  be  a  waiyer  of  the  right  to  avoid  for  fraud  or  to  r^eot  for  breach  of  war- 
ranty, 856. 
when  it  amounts  to  fraad,  887. 

6MUQGLING,  688.— >S;m  Illsoautt. 

SOUNDNESS, 

meaning  of  term  in  warranty  on  sale  of  horsey  819.    Bu  Wajblramtt. 

SPECIAL  PEOPEBTY, 
transfer  of,  no  sale,  2,  8. 

STATUTE  OF  FRAUDS, 
history  of  the  statute^  108. 

does  it  apply  to  foreign  contracts,  108, 110, 131  {k), 
the  17th  section,  109. 

decisions  that  the  17th  section  makes  void  the  contract^  llOl 
decisions  that  the  17th  section  makes  void  the  remedy  only,  111. 
What  eonircxta  are  embraced  vnthin  it,  110,  et  aeq. 

Lord  Tenterden's  act  passed  to  extend  it  to  execotory  contracts,  118. 
the  statute  applies  to  executory  contracts,  112. 
dMneiion  between  eoniraete  of  eale,  and  eontraeU  for  work  and  labor  dom§f  emd 
materiaiSf  113. 
review  of  the  authorities,  113-120. 
.  remarks  on  the  cases — rule  deduced  from  them,  121. 
different  tests  suggested  by  different  judges  prior  to  Lee  «.  Gri£Sn,  12L 
test  suggested  by  Lord  Ellenborough,  by  Abbott^  0.  J.,  and  Lord  Loogh- 

borough,  121. 
test  suggested  by  Bayley,  J.,  122. 
Pollock,  C.  B.,  122. 
Martin,  B.,  123. 
contract  for  a  chattel  to  be  affixed  to  a  freehold  is  not  a  sale  of  goods,  124. 
same  rule  applies  when  contract  for  improvements  to  a  chattel  already  in 

esistence,  124. 
in  America  the  tests  suggested  not  satisfactory,  124. 

the  rule  in  Lee  o.  Qriffin  not  generally  approved,  125-128. 
Massachusetts  rule,  125. 
New  York  rule,  126. 
English  rule,  127. 
aaction  sales  are  within  the  statute,  128. 
What  are  "goodSy  wares,  and  merchandise"  129. 

choses  in  action,  shares,  stocks,  and  tenant^s  fixtorea^  not  within  statute,  129. 
but  in  the  United  States  the  statute  is  applied  to  all  personal  property, 

129, 130. 
interests  in  land  under  4th  section,  131. 
Fiimrlh  Section,  131. 

promise  to  pay  the  debt  of  another,  131. 
effect  of  charge  on  books  of  seller,  131. 
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STATUTE  OF  FRAUDS,  (oontmueet.) 

promise  by  one  who  has  assumed  the  debt  of  another,  131. 

a  factor's  guarantj  is  not  within  the  statute,  131. 

contracts  of  sale  not  to  be  performed  within  a  year,  132. 

this  means  contracts  hy  their  terms  not  to  be  performed  within  a  jear,  132. 

where  goods  are  to  be  delivered  within  a  year,  to  be  paid  for  after  a  year, 

the  price  may  be  recovered,  132. 
but  the  weight  of  American  authority  is  otherwise,  132. 
Stamp  Act  as  to  sales  of  goods,  133. 
difference  between  4th  and  17th  sections,  133. 
what  is  an  interest  in  land  nnder  4th  section,  133. 
general  principles,  by  Blackburn,  J.,  134. 
-   a  present  sale  of  removable  fixtures  is  not  a  sale  of  an  interest  in  lands,  134 
a  present  sale  of  fixtures  not  severed  is  a  sale  of  an  interest  in  land,  135. 
are  executory  contracts  for  sale  of  natural  products  of  the  soil  within  the 

4th  section,  American  decisions,  136-141. 
the  weight  of  American  authority  is  in  the  a^^rmative,  139. 
an  oral  sale  of  natural  products  is  therefore  a  mere  revocable  license  to  enter 

on  the  land,  139. 
First  rule,  wlSere  things  are  severed  from  the  soil  before  property  pases, 

17th  section  applies,  136. 
Second  rule,  where  property  passes  before  severance,  distinctioD   to  be 
made,  142. 
ii/ructtu  mUurales,  4th  section  applies,  142. 
iifruetu8  indadriales,  17  th  section  applies,  143. 
general  proposition  as  to  growing  crops,  148. 
taefructus  industrialea  "  goods,  Ac/*  while  growing,  149. 

intermediate  crops,  producing  no  fruit  the  first  year,  or  a  SQCwdon  of 

crops,  150, 151,  153. 
crops  not  yet  sown,  153. 
crops  when  mere  accessories  to  the  land,  154. 
What  is  thepriceor  value  of  £10,  155. 

where  several  artides  are  sold  at  one  time,  155. 
where  several  lots  are  bought  at  auction,  156. 
where  the  thing  sold  is  of  uncertain  value,  157. 
where  there  is  one  consideration  for  several  oontracts^  167. 
What  is  aeceptanee,  159. 

some  act  of  the  buyer  essential,  160. 

mere  words  are  not  enough,  160. 

the  acceptance  must  be  pursuant  to  the  contract,  162. 

and  with  intent  to  take  possession  as  owner,  162. 

both  seller  and  buyer  must  acquiesce,  164. 

acceptance  of  sample  as  part,  164, 165. 

acceptance  may  be  constructive,  167. 

fact  for  the  jury  whether  buyer  accepted,  167. 

acceptance  by  one  of  several  joint  purchasers  binds  all,  168. 

an  act  of  ownership  is  acceptance,  168. 
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SrATUT£  OF  FBAUDS,  (oonHnued,) 

aooeptance  implied  from  resale,  169. 

dealing  with  bill  of  lading  an  acceptance,  171. 

acceptance  may  suffice  for  formation  of  contract^  and  not  for  perfonnanos^ 
178, 178. 

whether  it  is  necessary  that  buyer  should  have  had  an  opportimify  of  xijeo* 
tbn,  174^179. 

acceptance  and  actual  receipt  distinct^  170. 

acceptance  may  precede  receipt^  180. 

acceptance  insufficient  after  action  brought,  182. 

acceptance  need  not  be  cotemporaneous  with  the  sale^  182. 

carrier  has  no  authority  to  accept  for  buyer,  182. 

an  authorized  agent  may  accept,  183. 

the  same  person  cannot  be  agent  both  to  sell  and  to  acoept^  188L 

silence  and  delay  as  proof  of  acceptance,  185. 

marking  the  goods,  187. 

where  some  of  the  goods  are  not  yet  in  existence^  187. 

where  the  goods  are  t>f  different  kinds,  188. 

where  the  baigain  is  for  sale  and  resale,  189. 

effect  of  proving  acceptance  and  receipt^  189. 

acceptance  after  disaffirmance  of  contract  by  vendor,  190L 
What  ia  aeituU  receipt,  90.    See  Begeift. 
what  is  earnest,  204.    See  Earnest. 
what  is  part  payment,  204.    See  Payment. 

memorandum  or  note  in  writing,  213.    iSSse  Mehobandum — EviDJUlUI. 
signature  of  the  party,  279.    See  Signatubb. 

signature  of  agent  duly  authorized  to  sign,  289.    See  Pbinoipal  A2!n> 
broker's  authority  to  sign,  298.    See  Bboksb. 
auctioneer's  authority  to  sign,  294.    Su  Auotioneeb. 
bought  and  sold  notes,  300.    See  Bouoht  and  8oij>  Notes. 
distinction  between  4th  and  17th  sections  of  statute,  240,  246,  248. 

STATUTES, 

40  Hen.  UI.  (Leap  Year),  893. 

61  Hen.  HI.,  876. 

21  Hen  VIIL,  c  11, 17,  832. 

5  and  6  Edw.  VI.,  a  16,  720-723. 
2  and  3  Phil,  and  Mary  (1565),  c.  7,  20. 

13  Eliz.,  c  5,  636. 

14  Elis.,  c.  11, 1  1,  636. 
27  Eliz.,  c.  4,  6^6. 
29  Elis.,  a  5,  2  2,  636. 
81  Elis.,  c.  12  (1589),  (Sale  of  Hones),  20. 
29  Car.  11.,  c.  3.    See  Statute  of  Frauds. 
29  Oar.  II.,  c.  7  (Sunday  Sales),  726,  730. 
7  WiU.  UI.,  c  12,  2  13  (Irish  Statute  of  Frauds),  268. 

6  Ann.,  c.  16  (Brokers),  299. 
6  Ann.,  c.  16,  2  4  (Brokers),  709. 
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STATUTES,  {eovUinued.) 

10  Aim^  c.  19,  2  121  (Brokers),  299. 

7  Geo.  L,  c.  21,  {  2  (East  India  Trade),  714. 
24  Geo.  IL,  c.  40,  2  12  (Tippling  Act),  718. 
81  Geo.  II.,  c.  40,  { 11  (Cattle  Salesmen),  720. 

17  Geo.  in,  c.  42  (Sale  of  Bricks),  714. 
86  Geo.  III.,  c.  88  (Sale  of  Batter),  714. 
89  Geo.  in.,  c.  79,  3  27,  714. 

48  Geo.  ni.,  c  126,  {2  6,  6,  987,  988. 

49  Geo.  m.,  c  126  (Sales  of  Offices),  720-724. 
65  Geo.  ni.,  c.  184,  schedule  (Stamp  Act),  1881 
57  Geo.  in.,  c.  60  (Brokers),  299. 

4  Geo.  IV.,  c.  88.    iSbe  FAoroxa^  Aon. 
6  Geo.  IV.,  c.  16,  2  181,  281. 

6  Geo.  IV.,  cc  88,  84,  721. 

6  Geo.  IV.,  c9L    See  Faotobs^  Acn. 

6  Geo.  IV.,  c.  104,  720. 

7  and  8  Geo.  IV.,  c  29,  2  52, 17. 

9  Geo.  IV.,  c.  14, 185  (Lord  Tenterden's  Aot) 

2  5  (Infimtfs  Contract),  89,  40. 

2  6  (Guaranty  in  Writing),  586. 

2  7  (Execatoiy  Contract),  112, 114. 
9  Geo.  IV.,  c.  61  (Licensing),  711. 

1  and  2  mu.  IV.,  c.  82,  22  17,  25,  26,  27  (Game),  714. 

2  and  8  Will.  IV.,  c.  16,  2  7  (Excise),  724. 

8  and  4  Will.  IV.,  c.  98,  2  6  (Bank  of  England  Notci),  9181 
1  and  2  Vict,  c.  101  (Sale  of  Coal),  711. 

5  and  6  Vict,  c.  89.    See  Faotobs'  Acts. 

7  and  8  Vict,  c.  24,  691. 

8  and  9  Vict,  c.  109,  2  18  (Gaming),  715,  718. 

9  and  10  Vict,  coooEC  (Legal  Quays  in  London),  104L 

11  and  12  Vict,  c.  18  (Qafferance  Wharves),  1041, 1052. 

18  and  14  Vict.,  c  21,  2  4  (" Month'').  898. 

16  and  17  Vict,  c.  59,  987. 

17  and  18  Vict,  c  86  (Bills  of  Sale  Act,  1854.)    See  Bill  QV  SASa 
17  and  18  Vict,  c.  83  (Stamp  Act,  1854,)  804. 

17  and  18  Vict,  c  104  (Merchant  Shipping  Act) 
2  81,  subeec  8  (Sale  of  Ship  by  Agent),  92  (m). 
22  55,  57,  81  (Transfers  of  Shares  in  Ships),  650. 

17  and  18  Vict,  c.  125,  2  12  (Common  Law  Prooednre  Act),  lOd^  IML 

18  and  19  Vict,  c.  15,  2  12,  670. 

18  and  19  Vict,  c.  Ill  (Bills  of  Lading),  855, 1042. 

19  and  20  Vict,  c  60,  2  5,  871. 

19  and  20  Vict.,  c  97  (Mercantile  Law  Amendment  Aot) 

2  1, 14. 

2  8  (Ghiaranties),  247. 

2  5  (Protection  of  Sureties),  1061. 
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20  and  21  Vict,  c.  85,  {{  21,  26  (Protection  Order),  48,  il  (e). 

21  and  22  Vict,  c.  108,  {2  8,  9, 10,  46. 

22  and  28  Vict,  c.  35,  }  26,  92.  ^ 

28  and  24  Vict,  a  88, 14. 

24  and  25  Vict,  c.  96,  2  100  (Stolen  Goods),  17,  21. 

25  and  26  Vict.,  c.  38,  718. 

25  and  26  Vict.,  c.  88,  U  19,  20(MerchandiBe  Marks  Act,  1862;)  877, 878. 

25  and  26  Vict,  c  89,  2  67  (Gompanies  Act,  1862,)  287. 

26  and  27  Vict,  c.  125  (Statute  Law  Beyision,  1868,)  721. 

27  and  28  Vict,  c.  27,  2  11,  729. 
27  and  28  Vict.,  c  112,  14. 

29  and  30  Vict.,  c  96  (Bills  of  Sale  Act,  1866.)    See  BnJi  OF  Bllm, 

80  and  31  Vict,  c.  29,  2  1  (Leeman's  Act— Oontraot  for  Sale  of  Shans  in  Joiaft 

Stock  Banking  Company],  729. 
80  and  31  Vict,  c.  35,  2  9, 19. 

30  and  31  Vict.,  c.  48  (Puffing),  628. 

80  and  31  Vict,  c.  131,  2  38  (Companies  Aot»  1867,)  688. 
30  and  31  Vict.,  c  142,  2  4,  719. 

81  and  32  Vict,  c.  121,  2  17  (Pharmacy  Act),  730. 

82  and  33  Vict.,  c  24,  714. 

32  and  33  Vict,  c  70  (Contagious  Diseases  (Animals)  Aol),  87L 
88  and  33  Vict,  c.  71  (Bankruptcy  Act,  1869,)  653. 

2  15,  Bubsec  5  (Beputed  Ownership),  658. 

22  23,  31  (Disclaimer  of  Contract  by  Trustee),  974. 

2  34,  656. 

32  and  33  Vict,  c.  117,  2  3  (Pharmacy),  730. 

33  and  34  Vict,  c.  10,  22  4,  7  (Coinage),  929. 

88  and  34  Vict,  c.  60  (London  Brokers'  ReUef  Act,  1870,)  800. 

88  and  34  Vict.,  c.  93  (Married  Women's  Property  Act^  1870,)  46^  854    Sm 

Marbted  Wombn. 
33  and  34  Vict,  c.  97,  22  24,  52,  87-92  (Stamp  Act,  1870,)  796^  804,  088. 

83  and  34  Vict,  c  98  (Stamps),  188. 

83  and  34  Vict,  c.  99.  938. 

84  and  35  Vict,  c.  87,  726. 

84  and  35  Vict,  c.  101,  22  7,  9,  729. 

85  and  36  Vict.,  c.  30,  730. 

85  and  36  Vict,  c.  94,  2  3  (Licensing  Act^  1878»)  711,  780. 

85  and  36  Vict,  c.  97  (Statute  Law  Beyision  (No.  2),  1872,)  788. 

86  and  37  Vict,  c.  66  (Judicature  Act,  1878.) 

2  25,  subsec.  7,  782. 
11,  537. 
2  34,  subsec.  3  (Bectification  or  Cancellation  of  Written  Lutruments),  628, 688. 

87  and  38  Vict,  c  49,  22  3,  9  (Licensing  Act,  1874^)  712, 729,  780. 

87  and  88  Vict.,  c  50  (Married  Women's  Property  Act  Amendment  Act,  1874.) 

See  Mabbdbd  Women. 
87  and  38  Vict,  c  51  2  8  (Sale  of  Cables  and  Anchors),  729. 


1304  INDEX. 

The  references  are  to  the  pages,  inclading  notes. 

STATUTES,  {eontinued.) 

87  and  88  Vict.,  c  62  (Infants'  Belief  Act,  1874,)  40,  41. 

88  Vict.,  c.  17  (ExploBives  Act,  1875,)  780. 
88  and  89  Vict,  c  63  (Sale  of  Food  and  Drags  Act,  1875.) 

ii  6,  27,  729.  877. 
S  28, 1161. 
88  and  89  Vict,  c.  66  (Statute  Law  Revision),  40. 
38  and  89  Vict,  c.  77  (Judicature  Act^  1875,)  i  10,  658,  782. 

Ord.  L  r.  2  (Interpleader),  1098. 

XIX.  r.  3, 1015,  1019, 1151, 1156, 1159. 
XIX.  rr.  4,  27,  83. 
XXII.  r.  10,  1015,  1151,  1155,  1159. 
LIL  r.  3  (Power  to  order  sale  of  Perishable 
Qoods  pending  Action — See  Bartholemew  «. 
man,  3  0.  P.  D.  316.) 

40  and  41  Vict,  c.  89  (Factors'  Act,  1877.)    Sse  Faotobs'  Aoib. 

41  and  42  Vict,  c.  31  (Bills  of  Sale  Act,  1878.)    See  Bill  of  Saul 

41  and  42  Vict,  c.  49  (Weights  and  Measures  Act,  1878,)  714. 

42  and  48  Vict,  c  80,  729,  877. 

42  and  43  Vict,  c.  59,  893. 

43  and  44  Vict,  c.  24  (Spirits  Act,  1880,)  709,  780. 

43  and  44  Vict,  c.  47,  2  4  (Ground  Game  Act,  1880,)  715. 

44  and  45  Vict,  c.  70,  726. 

45  and  46  Vict.,  c.  43  (Bills  of  Sale  Act,  1882.)    See  Bill  or  Saul 
45  and  46  Vict,  c.  61  (Bills  of  Exchange  Act,  1882,)  945,  950. 
45  and  46  Vict,  c.  75  (Married  Women's  Proper^  Act,  1882,)  954.    See 

BDBD  Woken. 

STOLEN  GOODS— SIm  Mabkbt  Ovsbt. 

STOPPAGE  IN  TBANSITU, 

is  a  right  which  exists  only  when  buyer  is  insolTent^  and  after  the  goods  hmv 

been  deliyered  out  of  vendor's  possession,  1058. 
the  nature  of  the  right,  1058. 
its  history,  1059. 
Who  may  exereiee  the  r^At— 1059. 

persons  in  position  of  vendors,  1059. 

consignor  who  has  bought  with  his  own  money  or  credit,  1060. 

agent  of  vendor  who  Ib  endorsee  of  bill  of  lading  may  stop  in  his  ovb 

name,  1061. 
vendor  of  an  interest  in  an  executory  contract,  1061. 
surety  can,  after  payment  of  price,  under   Mercantile  Law  AjuendnMni 

Act,  1061,  1062. 
parties  having  liens  other  than  that  of  vendor  cannot,  1062. 
oonaignor  may  stop,  even  where  fisctor  has  made  advances,  1068. 
Che  right  as  affected  by  subsequent  agreement  of  the  parties,  1068. 
stoppage  by  an  agent,  1068. 
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agent  without  authority :  stoppage  good,  if  ratified  before  end  of  tnari^ 

but  not  otherwise,  1063,  1064. 
Tendor's  right  not  affected  bj  partial  payment  1064. 
but  where  contract  is  apportionable,  only  exercisable  over  goods  remainlqg 

unpaid  for,  1064. 
Tender's  right  not  lost  bj  conditional  payment,  1066. 
bat  lost,  if  he  has  received  securities  as  absolute  payment,  1066. 
consignor   may  stop,  although  in  unacynsfted  account  corrent  with  OOD- 

signee,  and  the  balance  uncertain,  1066. 
consignor  who  ships  goods  to  meet  unmatured  acceptances  in  general  so* 

count,  cannot  stop,  queers  1066. 
vendor's  right  is  p«utimount  to  carrier's  lien  for  general  balance,  1066^  1067. 
or  to  attaching  creditor's,  1067. 
and  in  certain  cases  to  claim  for  freight,  1067. 
Agednat  whom  may  it  be  exereiaed — 

only  against  insolvent  vendee,  1068. 
what  IB  meant  by  insolvency,  1068. 
what  is  sufficient  insolvency  to  warrant  stoppage,  1068. 
vendor  stops  at  his  peril  in  advance  of  buyer's  insolvency,  1060. 
at  what  period  insolvency  must  exist,  1069. 
Whan  doea  the  tranaii  begin :  and  end — 
duration  of  the  transit,  1069. 
the  right  comes  into  existence  after  vendor  has  parted  with  title  and  xl^ht 

of  possession,  and  actual  possession,  1070. 
general  principles  stated  by  Parke,  B.,  in  James  v.  Griffin,  1070. 
when  does  the  transit  end,  1070. 
goods  may  be  stopped  in  hands  of  carrier,  1071. 
even  though  named  by  purchaser,  1071. 
but  goods  delivered  on  buyer's  own  cart  or  vessel  are  not  in  trmuUn,  WTL 

aapble,  a  question  of  intention,  1071. 
receipt  of  the  goods  by  the  seller's  agent,  1071. 
vendor  may  restrain  the  effect  of  delivery  on  buyer's  vessel,  by  the  tsnns  of 

the  bill  of  lading,  1072. 
and  the  effect  of  the  delivery  on  the  buyer's  own  ship  is  the  same^  whethw 

it  be  a  general  ship,  or  one  sent  expressly  for  the  goods^  1078. 
where  the  vessel  is  chartered  by  the  buyer,  1073. 
right  does  not  extend  to  insurance  money  due  to  purchaser,  1076. 
where  vendor  takes  receipt  in  his  own  name  for  goods  put  on  board,  his  right 

not  lost,  1076. 
onless  the  vessel  belonged  to  buyer  of  goods  and  vendor  M\»  to  qnali^T  Um 

language  of  the  receipt,  1076. 
how  to  prevent  transfer  of  bills  of  lading  by  the  purchaser,  1076. 
where  goods  are  received  on  consignee's  own  vessel,  1076. 
transit  not  ended  till  goods  reach  ultimate  destination,  1077. 
test  for  determining  this,  1077. 
delivery  to  a  warehouseman  or  middleman,  1077. 
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if  the  goods  require  new  orders  from  bayer  to  pot  them  in  motion,  the 

sit  18  ended,  1078. 
cases  selected  ss  examples,  1079-1084. 

immaterial  that  destination  of  goods  is  not  disclosed  st  time  d  oontnoC^  106C 
where  goods  have  reached  their  destination,  bat  are  still  in  carrier's  posses 

sion,  1086. 
both  buyer  and  carrier  most  agree  before  carrier  can  become  bailee  to  keep 

the  goods  for  buyer,  1085. 
Tendor  can  stop,  although  purchaser  is  a  member  of  his  firm,  1089  (A), 
carrier  may  become  bailee  for  buyer  while  retaining  his  own  Uen,  1090. 
but  retention  of  lien  furnishes  strong  evidence  that  the  carrier  has  not 

changed  character,  1090. 
buyer  may  anticipate  the  end  of  transit,  and  thus  pat  an  end  to  the  right  of 

stoppage,  1090. 
interception  of  goods  in  transit  by  the  buyer,  1091. 
buyer's  right  of  possession  notsffscted  by  carrier's  torHom  lelbsal  to  delivw, 

and  right  o^  stoppage  is  at  an  end,  1091. 
right  of  stoppage  continues  after  arriyal  of  goods  «t  destination,  until  Tender 

takes  possession,  1092. 
what  IB  such  possession,  1092. 
whether  delivery  of  part  is,  1092. 
rale  stated,  1093. 
effect  of  part  delivery,  1098. 
delivery  even  after  buyer's  bankraptcy,  into  his  warehonse^  or  to  his  trails^ 

ends  the  transit,  1098. 
on  death  of  the  buyer  his  representative  may  pat  an  end  to  the  tnnstt^  1001^ 
but  insolvent  buyer  may  aid  his  vendor,  by  refosi^g  aooeptanoe  and  i«salnd» 

ing  contract,  1094. 
or  declining  to  take  possession,  1094. 
Mom  w  the  right  exereiMedrr- 

no  particular  mode  required,  1094. 

simple  notice  to  carrier  is  the  usual  mode^  1094. 

effect  of  entry  of  goods  at  custom-house  by  vendor,  1095. 

the  notice  must  be  to  the  person  in  possession,  1096. 

or  to  the  employer,  in  time  to  enable  him  to  notify  his  serrant  not  to  d^ 

Uver,  1096. 
whether  the  shipowner  is  under  any  obligation  to  oommanicate  the  notios^ 

1096. 
notice  may  be  given  to  the  shipowner  who  has  retained  the  bill  of  lading  for 

unpaid  freight,  1097. 
it  is  not  necessary  to  inform  carrier  that  buyer  hss  not  parted  with  the  bili 

of  lading,  1097. 
duty  of  master  of  vessel  is  to  deliver  goods  to  vendor,  not  to  retain  them  till 

coniiicting  claims  are  settled,  1097,  1098. 
but  he  delivers  at  his  peril,  and  may  require  indenmity,  1098. 
and  if  refused,  may  protect  himself  by  action  of  interpleader,  1098. 
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but  where  the  master  has  no  notice  or  knowledge  of  prior  dealing,  he  may 

deliver  to  the  holder  of  the  bill  of  lading  first  presented,  1100. 
the  stoppage  must  be  on  behalf  of  Tender  in  assertion  of  his  paramount 

right  to  the  goods,  1100. 
HSns  U  may  be  d^eated — 

right  is  only  defeasible  when  a  bill  of  lading  or  other  document  of  title 

representing  the  goods  has  been  transferred  to  bona  fide  endorsee  for 

yalue,  1100, 1101. 
fay  common  law,  the  right  could  only  be  defeated  by  the  transfer  of  the  bill 

of  lading  on  sale  of  the  goods,  1101. 
but  now  by  Factors'  Acts,  by  pledge  of  the  bill,  1101. 
and  the  transfer  of  the  bill  of  lading  is  now  an  assignment  of  the  eoniraet  as 

well  as  a  tiansfer  of  the  goods,  1101. 
transfer  of  bill  of  lading  to  bona  fide  purchaser  defeats  the  right,  1101. 
bnt  the  bill  of  lading  is  not  negotiable  like  a  bill  of  exchange,  and  the 

transferee  gets  only  such  title  as  the  transferer  had,  1102,  1103. 
and  transferee  has  no  better  title  than  endorser,  1102. 
the  carrier  may  be  estopped  by  the  bill  of  lading,  1103. 
agent  entmsted  under  Factors'  Acts,  1104. 
but  bona  fide  holder  will  prevail  against  true  owner  who  has  transferred  the 

bill,  even  though  induced  to  do  so  by  fraud,  1104. 
efl^  of  transfer  by  the  buyer  after  notice  of  stoppage  to  the  carrier, 

1104-1106. 
endorsement  of  bill  of  lading,  when  prima  faeie  proof  that  it  was  for  value^ 

1106. 
where  consignor  gets  back  bill  of  lading  after  parting  with  it,  1106. 
where  bill  of  lading  has  been  transferred  as  a  pledge,  right  of  stoppage 

exists  for  the  surplus,  1106. 
and  vendor  may  force  pledgee  to  marshal  the  assets,  1106. 
eflfect  of  subsale  of  the  goods  during  transit,  1107-1110. 
right  of  stoppage  defeated  only  when  subsale  accompanied  by  transfer  of 

bill  of  lading  or  other  document  of  tide,  1108. 
vendor's  right  of  stoppage  is  defeated  by  the  transfer  of  the  bill  of  lading, 

even  when  transferee  knows  that  the  goods  have  not  been  paid  for,  if  the 

transaction  is  honest,  1110. 
the  transfer  most  be  bona  fide,  1110. 

transfer  for  antecedent  debt,  conflict  of  authority  as  to  effect  of,  nil. 
what  is  sufficient  consideration,^  1111. 
is  an  antecedent  debt  snfficient,  1112. 
What  tt  the  ^ect  of  a  etop/page^  1114. 

the  effect  is  to  restore  the  goods  to  the  vendoz^s  posssMiofi,  not  to  rescind  th# 

sale,  1112,  1113. 
this  is  also  the  law  in  America,  1114. 
the  rights  of  the  parties  after  stoppage,  1114. 
dvil  law,  1116. 

0IOBAGE  RECEIPTS,  6. 
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if  the  goods  require  new  orders  from  buyer  to  pat  them  in  motioni  the 

ait  is  ended,  1078. 
esses  selected  as  examples,  107^1084. 

immaterial  that  destination  of  goods  is  not  disclosed  at  time  of  oontnot^  10M» 
where  goods  have  reached  their  destination,  but  are  still  in  carrier's  poaaes 

sion,  1085. 
both  buyer  and  carrier  must  agree  before  carrier  can  become  bailee  to  keap^ 

the  goods  for  buyer,  1085. 
yendor  can  stop,  although  purchaser  is  a  member  of  his  firm,  1089  (A), 
carrier  may  become  bailee  for  buyer  while  retaining  his  own  lien,  1090. 
but  retention  of  lien  furnishes  strong  evidence  that  the  carrier  has  not 

changed  character,  1090. 
buyer  may  anticipate  the  end  of  transit^  and  thus  pat  an  end  to  the  right  of 

stoppage,  1090. 
interception  of  goods  in  transit  by  the  buyer,  1091. 
buyer's  right  of  possession  not  affected  by  carrier's  tartUmB  relbsal  to  deliw, 

and  right  o^  stoppage  is  at  an  end,  1091. 
right  of  stoppage  continues  after  arrival  of  goods  at  destination,  mitil  vender 

takes  possession,  1092. 
what  is  such  possession,  1092. 
whether  delivery  of  part  is,  1092. 
role  stated,  1093. 
effect  of  part  delivery,  1098. 
delivery  even  after  buyer's  bankraptcy,  into  his  warehoase^  or  to  his  tnali^. 

ends  the  transit,  1093. 
on  death  of  the  buyer  his  representative  may  pat  an  end  to  the  transili  1001^ 
but  insolvent  buyer  may  aid  his  vendor,  by  refosiAg  aooeptanoe  and  lesoiDdF 

ing  contract,  1094. 
or  declining  to  take  poaseasion,  1094. 
Mow  u  the  right  exercMtd-r 

no  particular  mode  required,  1094. 

aimple  notice  to  carrier  is  the  usual  mode^  1094. 

effect  of  entry  of  goods  at  custom-house  by  vendor,  1096. 

the  notice  must  be  to  the  person  in  possession,  1096. 

or  to  the  employer,  in  time  to  enable  him  to  notify  his  serYsnt  not  to  d^ 

liver,  1096. 
whether  the  shipowner  is  under  any  obligation  to  fnmmnnicate  the  notioc^ 

1096. 
notice  may  be  given  to  the  shipowner  who  has  retained  the  bill  of  lading  lor 

unpaid  freight,  1097. 
it  is  not  necessary  to  inform  carrier  that  buyer  iiss  not  parted  with  the  bill 

of  lading,  1097. 
duty  of  master  of  vessel  is  to  deliver  goods  to  vendor,  not  to  retain  them  tS 

conflicting  claims  are  settled,  1097,  1098. 
but  he  delivers  at  his  peril,  and  may  require  indemnity,  1098. 
and  if  refused,  may  protect  himself  by  action  of  interpleader,  1098b 
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SIOPPiiGE  IN  TBANSITn,  (eontmiied.) 

hot  where  the  master  has  no  notice  or  knowledge  of  prior  dealing,  he  may 

deliver  to  the  holder  of  the  bUl  of  lading  first  presented,  1100. 
the  stoppage  must  be  on  behalf  of  vendor  in  afisertion  of  his  paramount 

right  to  the  goods,  1100. 
Bom  U  may  be  d^eoUed — 

right  is  only  defeasible  when  a  bill  of  lading  or  other  document  of  title 

representing  the  goods  has  been  transferred  to  bona  fide  endorsee  for 

▼alae,  1100, 1101. 
by  common  law,  the  right  could  only  be  defeated  bj  the  transfer  of  the  bill 

of  lading  on  sale  of  the  goods,  1101. 
but  now  by  Factors'  Acts,  by  pledge  of  the  bill,  1101. 
and  the  transfer  of  the  bill  of  lading  is  now  an  assignment  of  the  eontrad  as 

well  as  a  tiansfer  of  the  goods,  1101. 
trausfer  of  bUl  of  lading  to  bona  fide  purchaser  defeats  the  right,  1101. 
but  the  bill  of  lading  is  not  n^otiable  like  a  bill  of  exchange,  and  the 

transferee  gets  only  such  title  as  the  transferer  had,  1102, 1103. 
and  transferee  has  do  bettor  title  than  endorser,  1102. 
the  carrier  may  be  estopped  by  the  bill  of  lading,  1103. 
agent  entrusted  under  Factors'  Acts,  1104. 
but  bona  fide  holder  will  prevail  against  true  owner  who  has  transferred  the 

bill,  even  though  induced  to  do  so  by  fraud,  1104. 
eSEdd  of  transfer  by  the  buyer  after  notice  of  stoppage  to  the  carrier, 

1104-1106. 
endorsement  of  bill  of  lading,  when  prima  faeie  proof  that  it  was  for  valne^ 

1106. 
where  consignor  gets  back  bill  of  lading  after  parting  with  it,  1106. 
where  bill  of  lading  has  been  transferred  ss  a  pledge,  right  of  stoppage 

exists  for  the  surplus,  1106. 
and  vendor  may  force  pledgee  to  marshal  the  assets,  1106. 
cflbot  of  subsale  of  the  goods  during  transit,  1107-1110. 
right  of  stoppage  defeated  only  when  subsale  aooompanied  by  transfer  of 

bill  of  lading  or  other  document  of  title,  1108. 
Tender's  right  of  stoppage  is  defeated  by  the  transfer  of  the  bill  of  lading, 

even  when  transferee  knows  that  the  goods  have  not  been  paid  for,  if  the 

transaction  is  honest,  1110. 
the  transfer  most  be  bona  fide^  1110. 

transfer  for  antecedent  debt,  conflict  of  authority  as  to  effect  of,  UlL 
what  is  sufficient  considerationj^  1111. 
is  an  antecedent  debt  sufficient,  1112. 
Whai  is  the  ejfeet  of  a  eioppagef  1114. 

the  effect  is  to  restore  the  goods  to  the  vendor's  pomenitmj  not  to  rescind  th^ 

sale,  1112,  1113. 
this  is  also  the  law  in  America,  1114. 
the  rights  of  the  parties  after  stoppage,  1114. 
dvil  law,  1115. 

STORAGE  BECEIFTS,  6. 
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6UBSALE, 

of  goods  daring  transit^  its  ef^  apon  the  vendor's  right  of  stoppage^  11€7. 
loss  of  profits  on,  buyer's  right  to  reooTer  from  seller,  1130, 1186^  11^ 

SUBSEQUENT  APPSOPBIATION— iSbe  Pbofsbtt  in  Qoosa 

SUNDAY, 

sale  of  goods  on,  725-728,  730-784.    See  Ii^lbqautt. 

included  in  computing  time  when  a  certain  number  of  days  allowed  fiar  de- 
livery, 893. 

SUNSET, 

when  a  particular  place  for  deliTeiy  of  goods  is  specified^  deliTery  most  be  at  a 
convenient  time  before,  896,  897. 

TELEGBAM, 

signed  by  a  clerk,  sufficient  signature  under  statute  of  ftaads,  when,  297. 
sufficiency  of  memorandum  by,  297. 

TENDEB  (OF  GOODS).    See  Delivsbt. 

TENDER  (OF  PfilCE), 

valid  at  any  time  before  writ  iasued,  922. 

after  suit  brought  must  include  costs,  922. 

equivalent  to  payment,  925. 

requisites  of  valid  tender,  926. 

buyer  must  produce  money  equal  to  the  debt,  926* 

waiver  of  production  of  money  may  be  implied,  but  the  ooorts  an  zigoioai  ia 

requiring  proof  of  such  waiver,  926. 
debtor  need  not  go  out  of  the  state  to  make  tender,  926. 
examples  of  sufficient  waivers,  927,  928. 

tender  must  be  so  made  as  to  enable  creditor  to  examme  and  count  the  monej,  928 
tender  must  be  reasonable  as  to  hour  and  place,  928. 
in  what  coin  tender  must  be  made^  929. 
what  money  is  legal  tender,  929. 

waiver  of  objection  to  the  quality  or  kind  of  mon^y  offiared,  readily  implied,  9S8 
tender  of  more  than  is  due  is  good,  930. 
but  not  with  demand  for  change,  930. 
tender  of  part  of  an  entire  debt  not  valid,  981. 
of  balance  due  after  8et>off  not  allowable^  938. 
tender  must  be  unconditional,  933,  934. 
debtor  cannot  demand  admission  that  no  more  is  due,  984. 
but  may  exclude  presumption  that  he  admits  more  to  be  dne^  984i 
cannot  demand  a  release,  934. 

tender  with  protest  that  the  amount  is  not  due  is  good,  986. 
whether  at  common  law  debtor  could  demand  receipt,  on  making  tender,  987 
now  he  can,  by  statute,  937. 

tender  is  a  bar  to  the  action,  not  merely  to  damages,  938. 
the  money  tendered  must  be  kept  ready  for  the  creditor  who  may  change  hit 

mind,  938. 
it  must  be  paid  into  court  and  tender  pleaded  in  case  of  suit,  988. 
divests  vendor's  lien,  1055. 
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THING  SOLD, 
mistake  as  to,  73. 

where  thing  has  ceased  to  ezist^  sale  void,  94. 
things  not  yet  in  existence,  two  classes,  95. 
things  haying  potential  existence  may  be  sold,  95. 
things  not  yet  in  existence  actual  or  potential,  or  not  yet  belonging  to  vendor, 

may  be  the  subject  of  an  executory  agreement,  not  of  sale,  95,  96. 
a  mere  possibility  or  expectancy  not  coupled  with  an  interest  is  not  the  snbject  of 

sale,  96. 
subsequent  efiect  may  be  given  to  the  executory  agreement,  97. 
rnle  in  equity  difierent  from  that  at  law,  98. 
in  America,  executory  agreement  becomes  executed  by  vendor's  subsequent 

acquisition  of  title,  99. 
sale  of  an  expectancy  at  law,  99. 
sale  of  an  expectancy  in  equity,  99. 
sale  of  a  hope  dependent  upon  a  chance ;  the  vendUio  tpei  of  the  civilians,  100. 

TIMBEB^  GROWING, 
sale  of,  136-142, 148. 

when,  and  to  what  extent  within  the  statute  of  frauds^  136, 142, 148. 
to  be  cut  down  by  seller  or  buyer,  136-142. 
to  be  cut  down  as  soon  as  possible,  148. 

true  test  whether  parties  intended  trees  to  derive  a  benefit  from  the  land  or 
merely  intended  land  to  be  in  the  nature  of  a  warehouse,  149. 
See  Gbowino  Crops. 

TIME, 

of  delay  in  notifying  refusal  of  goods  amounts  to  a  proof  of  acceptance — a 
question  of  d^ree,  185. 

time,  if  of  the  essence  of  the  contract  of  sale,  forms  a  condition  precedent,  782, 
892. 

where  time  for  delivery  not  expressed,  a  reasonable  time  is  allowed,  891,  914. 

and  this  is  determined  according  to  the  facts  and  circumstances  of  the  sale,  of 
which  parol  evidence  may  be  given,  even  if  sale  be  written,  891. 

where  place  is  fixed  but  not  time,  the  seller  should  give  notice  of  the  time  when 
he  will  ofier  delivery,  891. 

where  the  time  is  expressed  the  question  is  one  of  law  for  the  court,  892. 

otherwise  to  be  determined  by  the  jury,  -914. 

last  day  included  in  calculation,  893. 

meaning  of  **  month,"  892. 

"days,"  how  counted,  893. 

if  last  day  for  delivery  falls  on  Sunday,  it  is  regarded  as  stri<^en  from  the  calen- 
dar, 893. 

"  hour"  up  to  which  vendor  may  deliver,  894. 

roles  established  by  the  decision  in  Startup  v.  McDonald,  894r-896. 

reasonable  hour  for  delivery,  897. 

meaning  of  "directly,"  897.  • 

"  as  soon  as  possible,"  897. 
"reasonable  time,"  898,  914. 
"forthwith,"  898. 
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time  babqains^  718. 
tippling  acts,  718. 
title; 

See  Pbopxstt  ih  Qoobb— Imfuxd  Wassahtt  of  Tfezjl 

"TO  AKMVE," 

oonstraction  of  term  in  oontracts  for  sale  of  gooda^  75^70(L 

TRIAL, 

sale ''on  trial,"  7,  791-798. 

TBOVEE, 

innooent  buyer,  reselling  goods  bought  firom  one  not  owner,  liable  in  troTV  to 

true  owner,  13. 
maiDtainable,  even  though  evidence  in  support  of  it,  shows  a  ease  of  felooj  in 

defeodant,  19. 
efi^t  of  sales  in  market  oyert»  as  a  defence  in  trover,  16-20.    Sea  idk'gtmwrm 

Overt. 
broker's  responsibility  in  trover,  diwnwsed  in  Fowler  «.  Hollins,  261-260. 
recovery  in  trover  and  satiBfEUStion  of  the  judgment  operates  as  a  sale  bj  the 

plaintiff  to  the  defendant,  71,  72. 
cannot  be  maintained  against  wrongdoer  by  purchaser  of  goods  which  rem^  in 

unpaid  vendoi^s  possession,  885. 
bankrupt's  trustee  cannot  maintain  trover  against  unpaid  vendor  in  poBsesnon, 

988. 
lies  against  vendor  even  where  property  has  not  paased,  if  yendor  is  debezxed  faj 

estoppel  from  showing  that  fact,  1001. 
vendee  in  defieiult  cannot  maintain  trover,  1011. 
damages  in  trover  not  always  the  full  value  of  goods  oonverted,  1017. 
full  value  of  goods  recoverable  against  a  mere  stranger,  1018. 
proper  rule  in  such  cases,  1131,  1144. 
buyer  cannot  obtain  greater  damages  by  suing  in  trover  than  fagr  soiqg  on  tfat 

contract  for  the  breach,  1027, 1144. 

TRUSTEES, 

cannot  buy  trust  property,  81. 

UNCERTAINTY, 
sales  void  for,  74. 

UNFINISHED  CHATTELS, 

property  does  not  pass  until  complete^  869, 868^  887f 
unless  contrary  intention  be  shown,  868,  881, 887. 

USAGE, 

See  EvioiBNOE. 

VALUATION,  104, 105,  756^  766. 
See  Pbiob— Conditions. 
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WAGER,  WAGERING  CONTRACT, 
^ee  Gahihq. 

WAIVER  OP  CONDITIONS,  742,  etwq. 
8u  Conditions. 

WAREHOUSEMAN— iSfee  Whabpinobr— Documents  of  Tttlb. 

of  yendor,  does  not  become  bailee  for  buyer  until  he  has  attorned,  192. 
vendor  becoming,  for  purchaser,  does  not  lose  his  Hen  thereby,  989,  992. 
may  make  himself  liable  as  bailee  to  both  parties,  1006. 
estopped  from  setting  up  rights  of  unpaid  vendor  after  attorning  to  porchaser  as 

subvendee,  1006, 1007. 
may  demand  surrender  of  his  warrant,  promising  to  deliver  goods  '*  on  preaentft- 

tion  "  before  giving  the  goods,  1061. 
when  carrier  becomes,  for  the  buyer,  transit  determines^  1086,  0(  sag. 
See  Stoppage  in  Transitu. 

WAREHOUSE  RECEIPTS,  6, 

WARRANTS— /&6  Documents  of  Titls— Dock  Wabbantb— Wabbhouvmav 

— Wharfinqsb. 
are  documents  of  title,  as  defined  by  the  Factors'  Acts,  1037. 
effect  of  transfer  of,  1040, 1044. 
by  issue  of,  negotiable  by  intention  of  parties  and  custom  of  trade^  vendor 

estopped  from  setting  up  his  lien,  1002-1004. 

WARRANTY, 

Avoidance  fob  Bbbagh  of, 

no  avoidance  in  England  for  this  cause,  646. 

but  the  right  is  recognized  in  some  American  ooorts,  546. 

decisions  following  the  modern  English  rulei,  646,  647. 

the  right  to  rescind  sustained  in  Massachusetts  and  other  statMi  648-65L 

property  not  specific,  651. 


sale  by  description,  involves  condition,  not  warranty,  769, 798,  844. 

but  American  decisions  regard  the  description  as  warranted,  799,  844. 

definition  of  warranty,  808. 

distinction  between  warranty  and  condition,  786,  ei  se^.,  808. 

a  representation,  in  ord«r  to  constitute  a  warranty,  must  be  made  during  the 

course  of  the  dealing,  and  must  enter  into  the  bargain,  808. 
warranty  after  sale  completed,  requires  new  consideration,  809,  810. 
warranty  is  not  implied  by  mere  fiu^t  of  sale,  810. 
tmeat  emj^or  is  the  rule :  but  subject  to  many  exceptions,  810. 
no  special  form  of  words  needed  to  create  warranty,  811. 
whether  the  words  used  constitute  a  warranty  is  a  question  of  intent,  811. 
test  for  determining  whether  representation  amounts  to  warranty,  812. 
an  affirmation  of  quality  by  the  seller  at  the  time  of  sale,  intended  as  an 

assurance  of  fact  and  relied  on  by  the  buyer,  constitutes  a  warranty,  812. 
an  affirmation  of  fitness  for  a  certain  purpose  may  be  a  warranty,  812. 
it  is  a  fact  for  the  jury,  whether  warranty  was  intended,  813. 
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WABBANTY,  (cfMUnusd.) 

bat  where  the  language  is  anmistakable  the  court  determines  the  questioi^ 
|ld. 

a  written  warranty  usually,  but  not  alwajB,  raises  a  question  of  law  for  tlw 
court  to  interpret^  813. 

interpretation  of  express  warranties,  and  examples  of  decided  cases,  819-816L 

nmplac  oommendaUo  nan  dbligaly  814. 

expression  of  opinion  no  warranty,  814. 

general  warranty  does  not  extend  to  defects  visible  on  simple  inspeotion, 
unless  so  worded  as  specially  to  protect  buyer  from  them,  817. 

a  warranty  may  protect  against  the  consequences  of  apparent  defects,  817. 

meaning  of  **  soundness"  in  warranty  of  horses,  819. 

list  of  various  defects  which  have  been  held  to  constitute  unsoundness,  820, 
821. 

parol  evidence  inadmissible  to  provei,  or  extend  warranty  in  written  aale^ 
821. 

but  admissible  to  explain,  822. 

warranty  must  be  included  in  memorandum  to  satisfy  statute  of  frauds,  21^. 

warranty  of  future  soundness,  823,  824. 

warranties  by  agents— general  rule,  824. 

agent  for  sale  may  give  warranty,  if  usual,  in  order  to  effect  a  sale,  826,  826, 

but  a  servant  of  a  private  owner,  intrusted  to  sell  and  deliver  a  horse  on  one 
particular  occasion,  has  no  implied  authority  to  warrant,  825,  827. 
Impldsd,  of  Title, 

exists  in  executory  agreement,  828. 

affirmation  by  vendor  that  the  chattel  is  his,  implies  warranty  of  titie^  82S^. 

this  affirmation  may  be  i^lplied  from  conduct  as  well  as  expressed  in  words^ 
829. 

if  vendor  knows  he  has  no  title,  it  is  a  fraud  to  sell,  if  he  conceal  that  &cl 
from  buyer,  829. 

in  America  implied  where  the  buyer  sells  goods  in  his  possession,  829. 

what  constitutes  a  breach,  829,  830. 

there  must  be  eviction  or  disturbance,  830. 

the  buyer  may  settle  with  adverse  claimant  and  then  recover  damages,  830l 

in  Massachusetts  eviction  not  necessary  to  action,  830. 

title  examined  before  eviction  where  all  parties  were  before  the  conrt^  830 

the  one  controverted  question  is,  whether  in  the  sale  of  a  chattel,  an  inno- 
cent vendor,  by  the  mere  act  of  sale,  asserts  that  he  is  owner,  830 

discussion  of  the  subject  and  review  of  the  authoritieB,  880-840. 

submitted  that  the  rule  is  now  changed  from  that  laid  duwn  in  the  text- 
books, 839. 

sales  of  choses  in  action  and  patents,  835. 

it  may  be  shown  that  the  buyer  took  the  risk  of  the  title,  840. 

no  warranty  of  title  on  official  sales,  840. 

in  America,  warranty  of  title  is  implied  only  when  the  sale  is  of  goods  io 
possession  of  the  vendor,  841. 

few  recent  cases  have  applied  this  principle^  841. 
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WARRANTY,  (eimtinued,) 

rests  mainly  on  text-books  and  dietaj  841. 

by  civil  law  vendor's  obligation  of  warranty,  841. 

warranty  against  eviction  by  paramount  title  is  always  implied,  841. 

French  (Jode  on  the  subject^  841. 
Implied,  of  Quality, 

in  sale  of  specific  chattel,  already  existing,  and  inspected  by  the  buyer,  the 
rule  caveat  emptor  admits  of  no  exception  by  implied  warranty  of  qual- 
ity, 842,  843. 

warranty  of  quality  implied  in  sale  of  chattel  to  be  made  or  supplied,  843. 

sales  by  description  imply  a  condition  and  not  warranty,  844. 

but  in  America  a  sale  by  description  imports  both  condition  and  war- 
ranty. 844. 

description  analogous  to  sample,  844. 

sales  of  seeds,  844. 

sale  by  sample  implies  warranty  that  bulk  equals  sample,  847. 

but  no  such  implied  warranty  in  Pennsylvania,  847,  848. 

all  sales  where  samples  are  shown  are  not  sales  "  by  sample,''  848. 

examples  in  illustration  of  this,  848-854. 

sample  shown  by  manufacturer  deemed  to  be  free  from  secret  defects, 
853,  873. 

buyer's  rights  of  inspection  and  rejection  if  goods  not  equal  to  sample  or 
description,  844,  854-858. 

buyer  not  bound  to  return  goods  when  inferior  to  sample,  856-858. 

formerly  held  in  New  York  that  the  buyer  must  return,  857. 

but  this  is  now  modified,  857. 

average  sample,  860. 

warranty  of  quality  may  be  implied  from  usage,  861. 

in  sale  of  goods  by  description,  not  inspected  by  buyer,  there  is  an  implied 
warranty  of  quality  that  the  goods  are  salable  or  merchantable,  861. 

general  principles  stated  in  Jones  v.  Just,  862,  865. 

defects  not  discoverable  by  inspection,  863. 

caveat  emptor  the  general  rule,  864. 

etsoeat  venditor  the  rule  in  South  Carolina,  864. 

no  implied  warranty  where  the  buyer  gets  what  he  bargained  for,  though 
worthless,  864. 

implied  warranty  by  manufacturer  or  producer  to  supply  goods  fit  for  the 
purpose,  865. 

and  to  supply  merchantable  goods,  865. 

warranty  does  not  extend  to  a  depreciation  of  quality  necessarily  resulting 
from  transit,  866. 

does  not  extend  to  the  packages  in  which  the  goods  are  contained,  867. 

implied  warranty  where  goods  are  bought  for  a  special  purpose  made  known 
to  vendor,  on  whose  skill  buyer  relies,  867. 

extends  to  latent  defects,  868. 

cases  of  sales  of  provisions,  869. 

implied  warranty  is  excluded  where  express  warranty  has  been  giveiii  972i 

40 
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WARRANTY,  {continued.) 

warranty  not  implied  in  favor  of  a  third  person  no  party  to  the  contract,  874. 
existence  of  thing  sold  properly  a  condition,  not  an  implied  warranty,  875. 
18  there  an  implied  warranty  of  quality  in  sales  of  provision,  87d. 
submitted  that  there  is  not,  876. 
in  America,  implied  warranty  that  provisions  sold  for  domestic  use  are 

wholesome,  878. 
but  no  implied  warranty  of  soundness  unless  sold  for  domestic  use,  879 
Sale  of  Food  and  Drugs  Act,  1875,  877. 
implied  warranty  from  marks  on  packages^  877 

remedies  of  the  buyer  on  breach  of  warranty,  1150,  et  aeg.    See  Remedibb 
OF  THS  Buyer. 

WEIGHING  GOODS, 

act  of,  its  effect  on' passing  the  property,  359,  360. 
not  given  much  weight  in  the  United  States,  390-395. 

WHARFINGER— &«  Wabehousbmah. 

certificates  given  by,  not  documents  of  title,  1001. 

has  no  implied  authority  to  accept  goods  for  purchaser,  182. 

warrant  of,  under  Legal  Quays  and  Sufferance  Wharves  Acts  equivalent  to  ac- 
cepted delivery  order,  1041. 

transfer  of  warrant  of,  does  not  constitute  "actual  receipt"  of  goods  until  whar- 
finger has  attorned  to  transferee,  1045. 

must  agree  to  hold  goods  as  consignee's  agent  to  determine  transit,  1085, 1086. 

WORK  AND  LABOR,  Ac., 

how  distinguished  from  a  contract  of  sale,  113,  et  8eq.f  125-127. 
See  Statute  of  Fbattdb. 

WRIT, 

effect  of  outstanding  writ  of  execution  on  the  sale  of  goods  by  the  owner,  14b 
notice  of,  outstanding  against  vendor,  14. 
tender  valid  before  issue  of,  922. 


THB  END* 
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